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more ſcrupulous accuracy than thoſe hiſtories of judicial 
| proceedings and deciſions to which the name of Reports 
| has been long appropriated. POS, : 
The immediate province of the courts of juſtice is to admi- 
niſter the law in particular caſes. But it is equally a branch of 
their duty, and one of ſtill greater importance to the commu- 
nity, to expound the law they adminiſter upon ſuch principles 
of argument and conſt ruction as may furniſh rules which ſhall 
vern in all ſimilar or analogous caſes. | 
Such are the various modifications of which property is ſuſ- 
ceptible, ſo boundleſs the diverſity of relations which may ariſe 


T is no ſpecies of publication which demands 2 


in civil life, ſo infinite the poſſible combinations of events and 


circumſtances, that they elude the power of enumeration, and 


are beyond the reach of human foreſight. A moment's reflec- 


tion, therefore, ſerves to evinge, that it would be impoſſible, 
by poſitive and direct legiſlative authority, ſpecially to provide 
for every particular caſe which may happen. 

Hence it has been found expedient to entruſt to the wiſdom 
and experience of judges, the power of deducing, from the 
more general propoſitions of the law, ſuch neceſſary corollaries, 
as ſhall appear, though not expreſſed in words, to be within 
their intent and meaning. | 

Deductions thus formed, and eſtabliſhed in the adjudication 
of particular cauſes, become, in a manner, part of the text of 
the law. Succeeding judges receive them as ſuch, and, in ge- 


neral, conſider themſelves as bound to adhere to them no leſs 


ſtrictly than to the expreſs dictates of the legiſlature, 

But whether a certain deciſion was ever pronounced, and, if 
It was, what were the reaſcns and principles upon which it was 
founded, are matters of fact, to be aſcertained and authenti- 


cated, as all other facts are, by evidence. 


The law of this country has been peculiarly watchful to pre- 


vent the approaches of falſehood, in the inveſtigation and proof 
of the particular facts litigated between contending parties. 
For this purpoſe many rules have been eflabliſhed relative to the 


competency or admiſſibility of evidence, of all which the ul - 
timate object is, to guard the avenues of belief, and to ſecure - 


the minds of thoſe who are to determine, from impoſition and 


| miſtake, 
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It would be natural to expect a caution fill more rigid with 
2 to the evidence of judicial proceedings and deciſions. 
ether a particular act was done, or contract entered into, by 


a party to 'a cauſe, or not, can only affect him and his oppo- 
nent, or, at moſt, thoſe who become their repreſentatives ; and 
| ſhould that be pronounced to have happened, which in truth 


never did, third perſons would not be injured. But whether a 
judgment alledged to have been delivered, was really delivered, 


and upon the alledged reaſons, may affect all perſons who are, 
or ſhall be, in circumſtances ſimilar to thoſe of the parties to 


that cauſe, Yet it has ſomehow or other happened, that little 
or no care has been taken, nor any proviſions made, to render 
the evidence of judicial proceedings certain and authentic. 

The records of the court are, indeed, framed in ſuch a man- 


ner as to conſtitute indiſputable documents of ſuch parts of the 
proceedings as are compriſed in them, but it is eaſy to ſhew that 


this goes but a very little way. | 

In the firſt place, the authority of a deciſion, for obvious 
reaſons, is held to be next to nothing, if it paſſes /ub flentio, 
without argument at the bar, or by the court; and it is impoſ- 
fible from the record of a judgment to diſcover whether the 
caſe was ſolemnly decided or not. Records, therefore, even 
when they contain a ſufficient ſtate of the caſe, do not afford 
complete evidence of what is requiſite to the future authority of 
the deciſion. ale 4s „ 

But, in the ſecond place, it is well known in how few in- 
ſtances the material parts of the ſlate of the caſe can be ga- 
thered from the record. According to the modern uſage, by far 
the greater number of the important queſtions agitated in the 
courts of law come before them. upon motions for new trials, 
caſes reſerved, or ſummary applications of different ſorts, In 


none of thoſe inſtances does the record furniſh the evidence even 


of the facts; for which, in ſuch caſes, there is no other repoſito- 


ry, nor for the arguments and reaſoning of the counſel and the 


court in any caſe, but the collections made by reporters *. 
On their fidelity and accuracy, therefore, the evidence of a 


very great part of the law of England almoſt entirely depends. 


The moſt ancient compilations of this ſort were the work of 
perſons ſpecially appointed for the purpoſe. Ia what particular 


manner they exerciſed their function, how. far the courts ſuper- 
intended, or the judges aſſiſted or reviſed their abours, no 


where appears: and indeed almoſt every thing relating to them 
is involved in ſo much obſcurity, that I believe their very names 

are totally unknown. | Ges 
It is probable, however, that the cotemporary judges, and 
thoſe who immediately followed them, had ſatisfactory moons 
| ago f > 875 2 or 


* At an early period of our conſtiftition, the reaſons of the judgment 
were ſet forth in the record, but that practice has long been diſuſed, 
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1 confiding in the accuracy of thoſe reporters, ſince their writ- 


ings, calle! the Year-Books, have always poſſeſſed a degree of 


traditional weight and authority ſuperior to what is allowed to 


any ſubſequent reports. | 

This, indeed, 1s in ſome meaſure owing to the circumſtances 
of their priority in point of time, excluſive of any conſidera- 
tion of peculiar authenticity or excellence, the deciſions con- 
tained in them forming the baſis of that large ſuperſtructure of 
ſucceſſive determinations which now fills the library of an Eng- 
tifþ lawyer. ; 


The ſpecial office of reporter was diſcontinued ſo long ago as 
the beginning of the reign of Henry VIII. and the hiftory of 
the judicial proceedings in Veſminſter Hall, from that time till 


now, would have been loſt in oblivion, if it had not been for 
the voluntary induſtry of ſucceeding reporters. my: 

The example was firft ſet by ſome of the ableſt judges and 
lawyers of the 16th century, who finding that official accounts 


were no longer taken of what paſied in the courts of juſtice, 
were ſtimulated by a commendable zeal for that ſcience of 


which they were diſtinguiſhed ornaments, to commit to writ- 
ing, for the uſe of poſterity, the hiſtory of the moſt important 
deciſions which took place within their practice or obſervation. 
Thoſe eminent perſons have had a numerous train of follow- 
ers, of different deſcriptions, who, with unequal merit, and 
various ſucceſs, have continued down to the preſent times, a 
pretty regular ſeries of decided caſes. ES 5 
In the reign of Famer I. Lord Chancellor Hacen procured the 
revival of the ancient office of reporter, but it was ſoon dropped 
again, and does not ſeem while it continued to have been pro- 
ductive of the advantages expected from it. I know of no re- 


ports attributed to the perſons then nominated to the office, ex- 


cept thoſe printed in the name of Serjeant Hezley, who, as we 
are told in the title-page, was appointed by the King and 


Judges for one of the reporters of the law.” Whether it was he 
or the Lord Keeper Littleton who was really the author of thoſe 


reports, (many of them being exact duplicates of thoſe aſcribed 
to Littleron,) they are far from bearing any marks of peculiar 
ſkill, information, or authenticity. : 

Soon after the reſtoration, an act of parliament having pro- 
hibited the printing of law books without the licence of the 
Lord Chancellor, the two Chief Juſtices, and the Chief Baron, 


it became the practice to prefix ſuch a licence to all reports pub - 
liſhed after that period, in which it was uſual for the reſt of the 
judges to concur, and to add to the imprimatur a teſtimonial 


of the great judgment and learning of the author. The act was 
renewed from time to time, but finally expired in the reign of 


King William. Bot the ſame form of licence and teſtimonial 


continued in uſe till not many years ago; when, as the one hail 
become unneceſſary, and the other was only a general commen- 
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dation of the writer, and no voucher for the mera of the work, 
the judges, I believe, came to a reſolution, not to grant them 
any longer; and, accordingly, the more recent reports have 
appeared without them. | 

I leave to others the enquiry into the reaſons why the law has 
not provided ſome method of handing down its decifions to fu- 
ture times, more ſolemn and authentic than what is now known, 
or indeed ſeems ever to have exiſted ; and I proceed to ſtate to 
the reader the means I have employed to render the following 
reports as faithful, correct, and uſeful, as it was in my power to 
make them. SE a 

When the queſtion aroſe upon the pleadings, or was connect. 
ed with them, there is hardly an inſtance where I have not been 
favoured in the moſt obliging manner with the paper book, 
as it is called; that is, a copy of the record itſelf. In like 
manner, I have been ſupplied with copies of almoſt all the ſpe- 
cial verdicts, caſes reſerved, and material rules, affidavits, and 
exhibits. 1 have alſo had the moſt ready acceſs to conſult and 
tranſcribe whatever I thought neceſſary, in the Crown office, 
or that of the clerk of the rules, as well as the caſes ſent from 
the court of Chancery, and the certificates of the court upon 


them. 
One of the greateſt difficulties I had to encounter was, in ob- 


taining a complete ſtate of the facts when the caſe came on in 


the ſhape of a motion for a new trial. I was obliged, on ſuch 
occaſions, to colle& them, on the ſudden, as they were read 


from the report of the- judge, and frequently without any pre- 
vious knowledge of the cauſe. Some of the moſt effential cir- 


cumſtances, which had eſcaped me at firſt, I was perhaps able 


to recover afterwards, from the obſervations made upon them 


by the counſel or the court. But then, in endeavouring to 
catch the facts in that manner, I was in great danger of loſing 
the' chain of the argument. It has been my ſtudy to remedy 


_ theſe inconveniencies by every aſſiſtance within my reach. The 


briefs of counſel have never been withheld from me; but 
though they are extremely uſeful and ſafe, where exhibits are 
to be ſet forth and abridged, as deeds, bills of exchange, poli- 
cies of inſurance, &c. they cannot be reſorted to, but with the 
utmoſt caution, for the parole teſtimony in a cauſe. Yet even 
there, they have often ſerved to explain an ambiguity, or ſup- 


| ply an omiſſion, in the notes I had taken in court. In all 


caſes I have had it in my power to collate my own notes of the 
evidence with thoſe of a great many of my friends at the bar; 
frequently with thoſe of the counſel who were concerned in the 


cauſe. | | 
In conſidering what is the beſt netbod of reporting, I found 


that different writers had proceeded upon plans widely different 
from one another. 1 


Some 


RF A: 0+ v 

Some have prefixed, to all the leading caſes, a full copy of 
the pleadings, thereby rendering their work at the ſame time a 
book of entries, and of reports. It was once my intention to 
have done ſo, but I was diſſuaded from it by much better opi- 
nions than my own. | | | NES | 

Some have not only ſtated the facts at great length, but have 
given the arguments of counſel almoſt as diffuſely as they were 
delivered at the bar, diſtinguiſhing the ſpeeches of the different 
* on the ſame ſide, ſeparately, under the names of 
Others, on the contrary, have only given a very abridged 
ſtate of the caſe, together with the mere point decided, omit- 
ting not only all the arguments at the bar, but alſo moſt of the 
reaſoning of the court. 

Each of theſe two methods has its partizans, and each has its 
peculiar advantages and diſadvantages. oP 
The firſt is more inſtructive for the younger part of the pro- 
feſſion ; it exhibits a more complete picture of the caſe, and 
does more juſtice to the learning and ingenuity of the ſeveral 
ad vocates. | | v2 

Bur, on the other hand, its prolixity fatigues the attention, 
it abounds with repetitions, and often diſguſts the experienced 
lawyer, by a detail of elementary principles, trivial arguments, 
and hackneyed authorities. 5 | | 
I have endeavoured to ſteer a middle courſe between thoſe 
two extremes. 8 | | 

1. J have been particularly attentive to ſtate whatever was 
material in the pleadings or evidence; and ſometimes, where I 
was afraid of omitting what might be deemed eſſential, I have 
ſet forth verbatim, a caſe, a plea, or a ſpecial verdict. 

2. I have thrown together, into one diſcourſe, the arguments 
which were uſed by all the different counſel who ſpoke on the 
ſame fide, digeſting them- in the order which ſeemed to me to 
give them the greateſt effect. In following this plan, as I have 
been often obliged to cloath the thoughts of others in language 
of my own, ſo J have been rather ſolicitous to preſerve what 
appeared weighty and important in point of reaſoning and au- 
thority, than anxious to retain every thing that was ſaid, But 
I have taken \care to omit no cited caſes which I have found 

upon examination to be materially applicable to the point in 
gueſtion. | 

3. The judgments of the court I could have wiſhed to give 
in the words in which they were delivered, But this I often 
found to be impracticable, as I neither write ſhort-hand, nor 
very quickly. Memory, however, while the caſe was recent, 
ſupplied, at home, many of the chaſms which 1 had left in 
court; and, by comparing, and as it were confronting, a vari- 
ety of notes taken by others, with my own, I was frequently 


enabled to recall, and inſert in my report, material paſſages 
| which 
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which I ſhould otherwiſe have loſt, Thus I have profited in ſe» 
veral re ſpects by the liberal communications and concurrent la- 
bours of others of the profeſſion, ſome of them perſons of the 
firſt eminence at the bar. I acknowledge the aſſiſtance I have re- 
ceived from them with ſatisfaction and pride, If this book 
ſhould meet with any degree of approbation, they are fairly en- 
titled to a great ſhare of it; and I ſhould with pleaſure declare 
that ſome of my friends ought, almoſt as much as myſelf, to 
be conſidered as the authors, were it not that I might thereby 
ſeem deſirous to involve them in my reſponſibility for its imper- 
fections. | 5 | n 
4. I have carefully conſulted the original authors for all the 


caſes cited, and have beſtowed all poſlible attention to ſee the 


names and references correctly printed. | 
5. To avoid unneceſſary repetition, I have omitted the fre- 
quent concluſions of * per cur. unanimiter, ** unanimouſly,” 


Oc. and therefore I take this opportunity of mentioning, that 


the unanimity of the court is to be underſtood, in every caſe 
where I have not expreſsly ſtated a difference of opinion. 

6. It is uſual with ſome reporters to give an account of dif- 
ferent ſtages of the ſame cauſe, or of arguments in the ſame caſe, 
but delivered at different times, in different parts of their re- 
ports, according to ſtrict chronological order. This ſeems to 
me to give them too much the appearance of. being the mere 
tranſcripts of their note - books. I have, therefore, thought it 
more adviſeable to bring every thing reſpecting the ſame caſe 
into one point of view, by ſtating the whole together, and in- 
ſerting it on the day on which the caſe was ultimately diſpoſed 
of; diſtinguiſhing, however, the different ſtages of the cauſe, 
and marking the particular dates of each. 8 

7. It may be proper to mention the reaſon why I have ſo 
rarely given any account of deciſions relative to the granting or 


refuſing diſcretionary coſts ; It is, becauſe ſuch deciſions depend 
for the moſt part on particular circumſtances, and therefore can- 
not operate as precedents or authorities on other occaſions. 


8. One or two caſes reported by me have come on, at firſt, 
in the court of King's Bench, or elſewhere, at a time prior 10 
the period to which I have confined myſelf, and one or two 
have been heard again and decided upon, in another form, or 
ſome ſubſequent ſtage, poſterior. ta that period. Of theſe, 
where I have been able, I have completed the hiſtory, by ſtating 
the more early or-later proceedings in the notes. 

9. I have alſo printed in the notes ſeveral original caſes which 
were either cited, or ſeemed to me applicable to the point of 
the caſe I was then reporting. For this I truſt no apology is ne- 


ceſſary, though many of them will ſoon probably be laid before 


the public, more fully and correctly, in reports now preparing 
by another gentleman, and appropriated to the period in which 
they were determined. 5 . 


10. But 
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10. But Jam not without the apprehenſion. of meeting with 
ſome degree of cenſure for having on different occaſions given 
a place, in the notes, to arguments, and obſervations of my 
own. I truſt ] have throughout avoided the appearance, as I 
certainly never entertained the deſign, of diſcuſſing or contro- 
verting the ſolemn judgments of the court. This, it is true, 
was both recommended and practiſed by Mr. Juſtice Feſter in 
his reports, but I cannot help thinking it is very far from being 
any part of the reporter's province. At leaſt, what might be- 
come a judge of his eſtabliſhed reputation, would have been 
extremely unbecoming in me. I have merely attempted, in 
ſome places, to illuſtrate or confirm the doctrines laid down in 
the text, by authorities which have occurred to me in the courſe 
of my reading, or arguments which the ſubje& matter may have 
ſuggeſted. metimes, though rarely, I have entered into the 
conſideration of general legal queſtions ; but if the reader is 
not too ſevere a critic, he will have ſome indulgence for that 
part of the notes, as no ideas of my own have been ſuffered to 
obtrude themſelves upon him in the text. I own 1 thought it an 
unneceſſary, as I ſhould have felt it to be an irkſome re- 
ſtraint, in a work conſiſting of near 800 pages, and containing 
ſuch a variety of reaſoning on ſubjects extremely diverſified, 
and often highly intereſting to a lawyer, to confine myſelf ſo 
rigidly to the mere buſineſs of reporting, as never once, even 


at the bottom of the page, to have mentioned what might oc- 


cur to myſelf on any of thoſe ſubjects. 

11. To attain in ſome degree the advantages already hinted 
at of the more conciſe ſpecies of reports, I have, after the ex- 
ample of ſome of my predeceſſors, inſerted, on the margin, 
an abſtra& of the principal point or points of every caſe. The 
plan on which I have formed thoſe abſtracts has been, to ſtate 
the point as a general rule or poſition. This method, upon the 
whole, ſeems to be the moſt uſeful, though it has its inconveni- 
encies, Where a caſe turns upon a complication of facts, not 
likely to be ever again combined together, a propoſition in- 
cluding all thoſe facts, and purporting to be a general rule of 
law, has an uncouth and awkward appearance. However, in 
e. caſes, I have ſacrificed particular propriety to general uni- 

ormity. 55 

12. The table of matters has been framed with a view to ren- 
der it a ſort of alphabetical Digeſt of the contents, and as 1 
wiſh that on many occaſions theſe reports may {ave the reader 
the trouble of recurring to others, I have mentioned not only 
the points adjudged in the caſes I have reported, but alſo thoſe 
cited from prior authorities and determinations. There are 
times when this may prove of conſiderable uſe to the practiſing 


lawyer. It is unneceſſary to tell the ſtudent, that he ought al- 


ways to find leiſure to conſult the originals. 3 
| | 13. In 
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13. In addition to the uſual index of caſes reported, I have 
prefixed another of thoſe cited or ſtated at large in the text or 
notes. If this ſhould not prove of the advantage I intended, I 
ſhall have to regret that I employed a good deal of time upon 
it, in a manner certainly extremely dry and unentertaining. 
But I cannot but flatter myſelf that it will farniſh an uſeful Re- 
pertorium of all the important caſes that were cited and relied 
upon in the court of King's Bench during a period of three 
vears, Which muſt amount to a great proportion of the principal 
common law authorities. Beſides, as, in moſt inſtances, the 
material parts of the cited caſes are abſtracted in ſome one of 
the reported caſes, and in many parts of the work ſeveral of 
them are obſerved-upon, and explained; this index, by enabling 
the reader to bring every thing relative to the ſame caſe under 
his review at once, will ſupply him with valuable Readings and 
commentaries upon moſt of them. nts 3 | 
Thus LI have explained the nature and plan of this volume. 
I now dedicate and conſign it to the uſe of my profeſſion. If 
it has at all done juſtice to-the great judicial qualities of thoſe 
who at preſent fill the Bench, it will be acceptable to my con- 
temporaries and poſterity. If I have failed in that reſpect, thoſe 
qualities are ſo univerſally felt and acknowledged, that no re- 
putation can ſuffer but my own, Even with regard to myſelf, 
whatever may be the ſucceſs of the work, the intention, at 
leaſt, cannot meet with diſapprobation ; being no other than to 
render ſome ſervice to the public, by communicating to lawyers 
in general, the fruits of my private induſtry and labour. The 
nature of the undertaking precludes that ſort of ambition by 
which authors are ſo often animated; and my gtmoſt aim will 
be attained, if I ſhall be fund te have merited/in any degree, 
the humble praiſe of uſeful accuracy: Ubi ingenio non erat lo- 

cus, cure teſtimonium promeruiſſe contenius. to 
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9 
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WalxrR and others, Aſſigne es of Bran, a Bank- | | 
rupt, and MacKENZ IE, and others, Aſſignees of = 
"UTHBERT a Bankrupt, agam/t WiTTER. Saturday 
CUTH 4 | rupk, > ft T 7th Nov. 


THIS was an action of debt, brought in the county of An a of 

Miaddlefex, on a Judgment in the ſupreme court in {4,05 jveg- 

Jamaica. The firſt count in the declaration was in the ment, and the 

following words: „ William Witter, late of the pariſh of St. plaintft need 

Mary le Bone, in the county of Middleſæx, Eſq; was ſum- . 

moned to anſwer Jſaanc Walker, Francis Newton, and John pa If 

Colvill, aſſignees of the eſtate and effects of Samuel Bran, a eee nps 

bankrupt, within the true intent and meaning of the ſta- 7e:ordurr, that is | 

tutes made and provided, and now in force concerning f ney Y 

Bankrupts, and Colin Mackenzie, Thomas Bell, and Alexan- e ee | 

der Grant, aſſignees of the eſtate and effects of Lewis Cuth- ant cannot plead 

bert, a bankrupt, Ec. that he render to them 5040. os. 4d. itil reer. 

of lawful} money of Great Britain, which he owes to, and 

unjuſtly detains. from them.—For that whereas the faid 

Samuel, Lewis, and alſo one David Bean, ſince deceaſed, in 

the life-time of the ſaid David, and which faid David af- 

terwards, and before the ſaid Samuel and Lewis became 

bankrupt, died, and the ſaid Samuel and Lwis ſurvived” 

him; that is to ſay, at Meſiminſter in the county of Mid- 

dleſex, heretofore to wit, on the laſt Tueſday in May, in the | 

lixth year of the reign of our ſovereign lord the now king, | 

| | and | 


1 
——— — — ER IS 


** 


1778. 
— 


WALRERX 
againſt 
WITTE R. 


CASES IN MICHAELMAS TERM 


and in the year 1786, in a certain court of record of our 
ſaid lord the king, called the ſupreme court of judicature 
held for our ſaid lord the king, at the town of St. Jago de la 
Vega, in the county of Middleſ:x, in and for the iſland of 

amaica, and within the jurifdiftion of the ſaid court, on 


the ſaid laſt Tueſday of May, in the ſaid ſixth year of our 


ſaid lord the now king, and in the year 1766, before the 
honourable Thomas Beach, Eſq; chief judge of the ſaid 
court, and his aſſociates then fitting judges of the ſame 
court, by the conſideration and judgment df the fame court, 
recovered againſt the ſaid William a certain debt of 2200. 
current money of the faid ifland of Jamaica, and alſo 
T7. 16s. 3d. for their coſts and charges by them, about their 
ſuit, in that behalf expended to the ſaid Samuel, Lewis, and 


David Bean, in the life-time of the ſaid David, by the 


ſaid court, of their aſſent adjudged, whereof the ſaid Wil- 


| Ham is convicted, as by the record and proceedings thereof re- 


maining in the ſaid court at the town of St. Jago de la Vega 


more fully appears. — Which ſaid judgment . ſtill remains in 


that court in full force, unreverſed, unpaid and unſatisfied ; 
that is to ſay, at Weſiminſter in. the ſaid county of Midale- 
fex ; and that neither the ſaid Samuel, Lewis and David, or 
either of them, in the life-time of the ſaid David, nor the 
ſaid Samuel and Lewis, or either of them ſince his deceaſe, 
nor the ſaid Jaac, Francis, John, Colin, Thomas and Alexan- 
der, as aſſignees as aforeſaid, or either of them, have yet 
obtained execution of the aforeſaid judgment, and the ſaid 
Tjaac, Francis, John, Colin, Thomas and Alexander, in 
fact ſay, that the debt, coſts and charges aforeſaid, ſo 
recovered as aforeſaid, amount to a large ſum of money, to 
wit, to the ſum of 158/. 8s. gd of like lawful money of 
Great Britain, that is to ſay, at Weſtminſter aforeſaid in the 
ſaid county of Middleſex, whereby an action hath accrued to 
the ſaid //aac, Francis, Jobn, Clin, Thomas and Alexander, 
as aſſignees as aforeſaid, . to demand and have, of and from 
the ſaid William, the ſaid ſum of 158“. 8s. 9d. of lawful 
money of Great Britain, parce! of the ſum of 594. os. 4d. 
above demanded. —T hen there was a ſecond count in the 
ſame form, ſtating a like judgment of the court in Jamaica 
for 6081. and 1/. 16s. 3d. coſts, of Jamaica currency, or 
4551. 11s. 7d. ſterling, being the reſidue of the. ſum of 
5941. os. 4d. demanded in the ation. —The defendant, be- 
ſides nil debet, pleaded alſo to the firſt count, . That there is 


not any ſuch record of the recovery of the ſaid debt, coſts and 


charges in the faid ficſt, count of the ſaid declaration 0 
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oned againſt him the ſaid William, in the ſaid court of record 
of our ſaid lord the king, called the ſupreme court of judica- 
ture held for our ſaid lord the king at the ſaid town of St. 
Jago de la Vega, in the ſaid county of Middleſex, in and for 
the ſaid iſland of Jamaica, and within the juriſdiction of 
the ſaid court, before the , honourable Thomas Beach, Eſq; 
chief judge of the ſaid court and his aſſociates, then ſiting 
judges of the ſame court, as the faid plaintiffs have, in the 


ſaid firſt count of their ſaid declaration alledged, and this 
he is ready to verify; wherefore,” ke. There was a fimi- 
lar plea tothe ſecond count.—-Upon the x1 d-bet, the plain- 


tiff took iſſue, and the trial coming on at Meſiminſter Hall 
after Eaſter term 1778, a verdict was found for the plain- 
tiffs — Jo the pleas of nul tiel record, the plaintiffs replied, 

that there was ſuch record. c. (in the words of the pleas) 


&« and this they the ſaid plaintiffs are ready to verify by the 


ſaid record; and thereupon a day is given to the ſaid plain- 
tiffs on, Nc. to come before our ſaid lord the king wherever, 


Oc. to produce the ſaid record, and the fame day is gives to 


the ſaid defendant.” 

In Trinity term, 18 Geo. 3. tl efe iſſues in Ha came on 
to be argued. — The judgment on which the action was 
brought having been brought into court, under the ſeal of 
the court of Famaica. 

'The Solicitor General and Dunning for the plaintiffs ; 
Graham, Bower, and S. Heywood for the defendant.— The 
caſe ſtood over till this day, when it was again argued by the 
ſame counſel. 


For the defendant: ſeveral grounds were taken. — It was 


contended that an action of debt could not be maintained on 
a judgment in a foreign court; or that if debt would lie, 
yet it could not be maintained as on a ſpecialty, but that 
the conſideration of the judgment ought to be ſhewn in the 
declaration. That if this judgment were to be conſidered 
as a ſpecialty, the court had no juriſdiction, becauſe actions 
on judgments are local, and muſt be tried in the county 
where the judgment is given. — Theſe objections, if ſuc- 


ceſsful, would have entitled the defendant to an arreſt of 
judgment on the verdi found for the plaintiff on the ni 


debet.— On the iſſues joined on the nul tiel record, it was 


inſiſted that there muſt be judgment for the defendant, be- 
cauſe the judgment in Jamaica was not a record in the pro- 
per. legal ſenſe of- the word. | 


For the plaintiffs it was ſaid, that it is an eſtabliſhed 
maxim, that where indebitatus offumpſi will lie, debt will 
alſo he ; and that this court had determined in the caſe of 
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Crawford v. Whittal (a), | 1] that indebitatus aſſumpſit may 
be waintained on a foreign judgment.— That it was alfo 
determined in that caſe, that the judgment is, of itſelf 
prima facie evidence of the debt, and therefore the plaintiff 
is not bound to (hew any other conſideration. — That in 
Sinclair v. Fraſer (b), which was an appeal from the court 
of leſſon in Scotland to the houſe of lords, in the caſe of an 
action brought in that court on a judgment in Jamaica, it 
was laid down as a general principle, that ſuch a judgment 
is prima facie evidence of a debt, though it is competent to 
the defendant to impeach . the juſtice of the judgment, by 
ſhewing it to have been irregularly or unduly obtained. 


That the plea of nul tie! record was abſurd, and that the 


judgment ought to be the ſame as if there had been no ſuch 
dea. | Ce | 
l Upon this, and the former occaſion, were cited (among 
other authorities) beſides Crawford v. A bittal, and Sinclair 
v. Fraſer, the caſes of Olive v. Gwin (c), Otway v. Ram- 

fey (d), and Campbeli v. Hall (e). ü 
Lord MANSPIELD now, and on the former occaſion, ſaid, 
that the plea of nul tiel record was improper.— That though 
the plaintiffs had called the judgment, a record, yet by the 
ä | | ; additional 


[1] The caſe of Crazoford v. Whittal was argued and determined in B R H. 
13 C. 3. It was an action of indebitatus aſſumpſit, brought by Crawford, as ad- 
miniſtrator of one Hargrave, in which he declared, that the defendant was 
indebred to him, as adminiſtrator, in the ſum of 747. ſterling, for 6904 ru- 
pees, 10 annas, and 9 pice, of current money of Bengal, in the Faft- Indies, by 
a certain judgment of the honourable the mayor's court at Calcutta, at Fort 
William in Bengal aforeſaid, holden before, &c, before that time, wiz. on, Sc. 
acjudged and awarded to be paid by the ſaid defendant to the ſaid plaintiff, as 
sdminiftrator as aforeſaid, for a certain demand of the ſaid plaintiff, as admi- 
niſtrator as aforeſaid, ſued and proſecuted in the ſame court, of 5801 rupees, 
Sc together with the intereſt due thereon from, c. till, Sc. at the rate of, 
Sc being, Sc. current money. of Bengal aſoreſaid, and coſts of ſuit being, &c. 
making together the ſaid ſum of, 6904 rupees, &c, which ſaid judgment is 
in force and unſatisfied, And which ſaid 6904 rupees, Sc. at the time of re- 
covering the ſaid judgment, were and yet are of the value of the ſaid 7471; 
and being ſo indebted, the defendant afterwards, in confideration of the pre- 
miſſes, undertook to pay. — There were other counts to the like effect; ſome 


of them ftating the ſum only in | Zaſi-India money, —ſome varying the 


amount, and ſome ſtating the judgment without adding, “ for a certain de- 
mand, Sc. —The defendant demurred ſpecially to this declaration, and ſhew- 
ed for cauſe, that there was no prefert of the letters of adminiſtration, It was 
argued on Tueſday the gth of February by Mr. Fearrley for the defendant, and 
Mr Mansfic/d for the plaintiff, —Two points were made for the defendant : 
1. That afligned/for cauſe of demurrer ; 2. An objection to the ſubſtance of the 
declaration, viz, that the grounds of the judgment abroad, and the cauſe of 
action there, ought to have been ſhewn.——The caſes of Duplein v. De Roven, 
(J), and Bowles v. Bradſbao (g), (which was indebitatus aſſumpſit on a judg- 
f : 3 ment 
(5)' Cited in the Dutcheſs of Xing ſton's caſe, p. 64 ” 3 
(c) T. 1658. Hard. 118, (4) . 11. G. 2. B. R. 2 Str. 190. 
(e) M. 15 C. 3. B. R. (] 2 Vera. 540. (g) M. 21 Ges. 2, MS. 
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ditional words in the declaration, it was clear they did not 
mean that ſort of record to which implicit faith is given by 
the courts of Weſtminſter Hail. They had not miſled the 
court nor the detendant, for they ſpoke of it as a record 
of a court in Jamaica. The queſtion was brought to a 
narrow point, for it was admitted on the part of the de- 
fendant, that indebitatus aff umpſit would have lain, and on 
the part of the plaintiffs, that the judgment was only prima 
facie evidence of the debt. That being ſo, the judgment 
was not a ſpecialty, but tbe debt only a fimple contract 
debt, for afſump/it will not lie on a ſpecialty. 'The difficulty in 


the caſe had ariſen from not fixing accurately what a court 


of record is in the eye of the law. That deſcription is con- 
fined properly to certain courts in England, and their judg- 


ments cannot be controverted. Foreign courts, and courts in 


England, not of record, have not that privilege, nor the 
courts in Hales, Cc. but the doctrine in the caſe of 


ment in the court of Exchequer in Ireland) were cited. —As to the firſt point, 
the court ſaid, that proferr of the lette:s of adminiſtration was unneceſſary; 
becauſe, in this action, the plaintiff had no ovccahon 10 have deſcribed himſelf 
as adminiſtrator. Second point; Afon, Juſt. The declaration is ſofficient; 
we are not to ſuppoſe it an unlawtu! debr — Any ft, Tutt. I have never ſeen 
this doubted; I have often known ſumgſit brought on judgments in foreign 


courtsz the judgment is a ſutficie.:t confideration to ſupport the implied 


promiſe, —Judgment for the plaintiff. In the caſe ot Sinclair v. Fraſer. 
an action had been brougbt by Sinclair in the court of ſeſſion in Scarland, upon 
a judgment of the ſupreme court in Jamaica. The court of ſeſſion determined 
that the plaintiff was bound to prove before them the ground, nature, and ex- 
tent, of the demand on which the judgment in Jamaica had been obtained. 
But, upon an appeal to the houſe of lords, they reverſed tas decifion of the 
court below, pronouncing the following ſpecial order of reverſal : lt is de- 
clared, that the judgment of the ſupreme court of Famaica ought to be received 
as evidence prima facie of the debt, and that ir lies upon the defendant to im- 
peach the juſtice thereof, or to ſhew the ſame to have been irregularly ot unduly 
obtained: It is therefore ordered and adjudged, that the ſaid ſeveral interlccutors 
complained of be, and the ſame ate hereby reverſed” .- While the caſe of 
Walker v. Witter was depending, a writ of error was to have been argued in the 
Exchequer chamber, in a cauſe of Pl:jtozwv'v. Van Uxem, which is the laſt caſe 
that has ariſen upon this queſtion relative to foreign Judgments, Tt was an ac- 
tion of indebitatus aſſumpfitin B. R. un a judgment in a court called the court of 
ordinance at Ghent, Ihe plaintiff Yan Uxem had a verdict end judgment upon 
the ſecond count of his declaration, which' only ſtated that the defendant was 
indebted to the plaintiff in, &c. upon, and by virtge of a judgment obtained in 
the ſaid court; and being ſo indebted,” Sc. without ſaying any thing of aby 
demand ſor which the judgment was given. Mr. Bearcroft had moved the court of 
B. R. in arreſt of judgment, but wa- refuſ-d a rule to ſhew cauſ-— The plaintiff 
in error aſſigned for errors, ſpecially, That it did not appear by this ſecond 
count upon what account the judgment abroed was given; and that it did nat 
appear that it was given on account of any juft debt, or for any other good and 
ſufficient cauſe of action. The cauſe was fot down for argument on the 26th 
of Fune, T. 18 Geo. 3. but no body appeared to argue on the part of the 
plaintiff in error; and the judgment was affirmed of courſe. 


(b) 4th 2farch, 1771, Cited in the Dutcheſs of Xing furs Trial, p. 64. 
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Sinclair v. Fraſer, was unqueſtionable. Foreign judgments 
are a ground of action every where, but they are examina- 
ble. He recollected a caſe of a decree on the chancery ſide 
in one of the courts of great ſeſſions in Wales, from which 
there was an appeal to the houſe of lords, and the decree 
affirmed there; afterwards a bill was filed in the court of 
chancery on the foundation of the decree ſo affirmed, 
and Lord Hardwicke thought himſelf entitled to examine in- 
to the juſtice of the deciſion of the houſe of lords, becauſe 
the original decree was in the court in Wales, whole de- 
ciſions were clearly liable to be examined. —(He alſo menti- 
oned a caſe on the mortmain acts to the ſame purpoſe)— 
Debt may be brought for a ſum capable of being aſcertained, 
though not aſcertained at the time of the action brought. 
— (It had been ſaid at the bar, that the value of Jamaica 
currency was fluctuating and uncertain) It is not neceſſary 
that the plaintiff 1 in debt ſhould recover the exact ſum de- 
manded. 

 WuiLts, Juflice, of the ine opinion. 

ASHURST, Fu/lice, of the fame opinion. — He ſaid that in 
indebitatus Humpfi on a foreign judgment, the judgment 
is ſhewn as -@ conſideration; and wherever indebitatu 
aſſumpſit can be maintained, debt will lie. 

BuLLER, Juſtice, of the ſame opinion. —He obſerved that 
all the old caſes ſhew, that whenever indebitatus aſſumpſit is 
maintainable, debt alſo is. Till S/ade's caſe, a notion pre- 
voailed that on a ſimple contract for a ſum certain, the action 

muſt be debt: but it was held in that caſe, that the plaintiff 
had his election either to bring «//umpſit, or debt. By the 
arguments in Vaughan (a), iti ſeemed the doctrine of Slad's 
caſe was not approved of at firſt, and from the manner in 
which the ſtatute of 3 Fac. 1. c. 8. was penned, it was pro- 
bable the action of afſump/it was not then much in uſe in 
ſuch caſes. Afterwards, however, it had become very 
general, and that was the reaſon why we meet with no in- 
ſtances in the books, of debt brought on foreign judgments. 
As to the point that the judgment was not a record, and 
that the defendant muſt have judgment on the pleas of an 
tiel record, there was no foundation for it, becauſe it was 
ſtated to be a judgment of a court in Jamaica. As ſuch, it 
was to be tried by the country, (as it might. have been in this 
cale on the nil debet) and. not by the court. The prove pate! 
per recordum in the declaration was abſurd, and might be 
rejected, and the plea of nul tiel record was a mere nullity. 
The plaintiffs had done right to ſtate the judgment 

| in 
(a) 101. 
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IN THE NINETEENTH YEAR OF GEORGE Ill, 
in the manner they had done, becauſe that was matter of 


1778. 
deſcription. — 


JuDGMENT for the Plaintiffs. 


Friday, 19th 
November. 


"THIS was a caſe reſerved for tHe opinion of the court, on When © baſtard 
having a differ- 


an action of debt, on a bond. — The cauſe was tried ent ſettlement 
before Mr. Baron Eyre at the laſt afſizes for the county of from the mo- 
Eſſex. The ſubſtance of the pleadings was as follows: eee, 
The plaintiffs having declared in the uſual form, the de- the pariſh where 
fendants craved oyer of the condition of the bond, which 1 
was in theſe words; — Whereas Jemima Waſs of Mietbam, maintain it. 
St. Paul aforeſaid, ſingle woman, ' hath by her voluntary 
« examination taken upon oath before Charles Hurrel, Eſq; 
“ one of his Majeſt!'s Juſtices of the peace in and for the 
&« ſaid county, declared herſelt to be with child, and that the 
„ faid child is likely to be born a baſtard, and to be chargea- 
&© ble to the ſaid pariſh of Wickham, St. Paul, and that 
e James Johnſon, above named, wheelwright, is father of 
“ the ſaid child; Now the condition of the above obliga- 
“tion is ſuch, that if the ſaid James Fobnſen, his heirs, ex- 
© ecutors, or adminiſtrators, do, and ſhall from time to 
&« time, and at all times hereafter, fully and clearly in- 
* demmify, and ſave harmleſs, as well the above named church- 
« wardens and ove! ſeers of the poor of the ſuid\pariſh of 
% Wickham St. Paul, and their ſucceſſors for the time being, 
e as allo all and fingular the other pariſhioners and inhabitants 
&* of the ſaid pariſh of M ietbam St. Paul which now are, or 
“ hereafter ſhall be for the time being, of and from all 
“manner of coſts, taxes, rates, aſſeſſments and charges 
% whatſoever, for or by reaſon of the birth, education, and 
maintenance of the ſaid child, and of and trom all actions, 
* ſuits, troubles, and other. demands and charges what- 
* ſoever touching and concerning the ſame ; — Ihen this 
obligation to be void, otherwile to remain in full force.” 
—1 hey then pleaded that after the execution of the bond, 
and after the woman had declared that ſhe was with child, 
that the child was likely to be born a baſtard, and to be 
chargeable to the pariſh. of Y/ichham St. Paul, and that 
Johnſon was the father, ſhe removed herſelf voluntarily from 
Wickham St. Paul, ta the parith of Gue/tingthorpe, and was 
there delivered of the ſame baſtard child, by reaſon whereof 
the ſaid child zvas lawfully ſettled in the pariſh of Gueſtingtharpe, 
and was not, nor at any time ſince its birth had been chargeable 
to or lawfully ſeitled in the pariſh of WVickham St. Paul; and 
| | = > OO 


S1MsoN and others, againſt Jon SON and others. 
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SIMSON 


againſt 
Jon NSN. 
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that if the abovenamed churchwardens and overſeers of the 
pariſh of J/ickham St. Paul, and their ſucceſſors for the 
time being, and the pariſhioners and inhabitants of the ſaid 
pariſh or any of them for the time being, had, at any time, 


from the making of the bond, been damnified by reaſon of 


the birth, education, and maintenance of the child, or by 


_ reaſon of any action, ſuit, trouble, and other charge what- 
ſoever touching the ſame, they had been ſo damnified of 


their own proper and voluntary acts, and wrongs, and againſt 


the will of the ſaid Johnſon the reputed father of the ſaid 


baſtard child. The plaintiffs replied, that the pariſh of 


Mialbam St. Paul, before, and at the time of the birth of 
the child was, and ſtill continued to be the place of the 


mother's l gal ſettlement, and that, ſoon after her delivery, 
ſhe returned to Wickham St. Paul, and brought the child 
with her, to be there nurſed and nurtured, that the child 


had remained there ever ſince, being ſtill under three years 


of age, and that from the return of the .mother with the 
child, till the bringing the action, neither Fehnſon, nor any 
other perſon on his behalf, had found any proviſion for the 


child; by reaſon whereof the inhabitants and pariſhioners 


of Wickham St. Paul during that time, leſt the child ſhould 


die for want of neceſſary food and nurture, were forced to 


expend, and did expend the ſym of, &c. in providing ne- 
ceſſary food for the faid child; and fo were, otherwiſe than 
of their own wrong, dainnified by reaſon of the maintain- 
ance of the ſaid baſtard child. The defendants in their re- 
joinder ſaid (as before) that the inhabitants and pariſhioners 
of Wickham St. Paul had laid out the money mentioned in 


their replication, of their own wrong, and were damnified 


of their own wrong; on which rejoinder, iſſue was joined. 
The jury found a verdi& for the plaintiffs, with one hil- 
ling damages. The facts, as ſtated in the caſe, were theſe: 


The defendant Johnſon being apprehended by virtue of a 


warrant under the ſtatute of 6 Geo. 2. c. 3. gave the bond 
in queſtion to indemnify the pariſh of Wickham St. Paul. 
Afterwards Jemima aſs was delivered of the child men- 
tioned in the pieadings, which was born a baſtard in the 
pariſh. of Gueſtingtherþe. After her delivery, ſhe returned 
to the parith of Mictham St. Paul, where ſhe was legally 
ſettled, carrying her child with her, in a ſtate of perfect 
health, and received one ſhilling and ſixpence per week 
from the plaintiff Simpſon, one of the overſeers of the 
poor of the pariſh for the maintainance of her ſelf and 


her child. No demand was made at ay time on Fohnfon, 


V ho 
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f the who lived in the adjoining pariſh of Gueftingthorpe, but a 1778. 
r the demand was made by Simpſon on Robert Dalbey (one of the mtr, 45 of 
e ſaid co-obligors) to defray the expence above ſtated, which he * 
time, refuſed to do. Laſtly, there was no order made by a Juſ- johnson. 
ſon of tice or Juſtices of the peace, directing the allowance of | 
TTY ' 
or by one ſhilling and ſixpence, or any other ſum, to be made by | 
what- the pariſh officers of /jchkbam St. Paul. | | 
ed of Peckham tor the plaintiffs Nous for the defendants. - 
gainſt The court were ſo clearly of opinion with the defendants, 
e ſaid that they would not hear their counſel. Lord Mansfield 
ſh of ſaid that the payment by rhe, pariſh officers of Wickham was 
rth of doubly voluntary : Firſt, -becauſe there had been no order 
of the upon them to pay; and ſecondly, becauſe they were not 
very, liable to maintain the.child, but the pariſh where it was 
child born, and that they ſhould have applied to the officers of 
child that parith [2]. e | ce 
years | JopsuxNx for the Defendants, 
h the | | | 
r any Bran 
r the | 
loners | , e THE | 
| [2] This queſtion, wiz, 4 Whether children under ſeven years of age, who 
hould &« are living with their mother for nurture, at the place of the mother's ſet- 
ed to ce tlement, but whoſe own ſettlement is in another pariſh, are to be maintain- 
„ed by the pariſh where the rather lives and is ſettled, and from whence 
Ig ne- „. they are irremoveable, or by the pariſh where they are ſettled ; came on, 
e than and was determined in the court of B. R. in H. 17 Geo. 3. in the caſe of The 
ai. King v. The Inbabitants of Hemlington, The caſe was this: Elizabeth, a ſingle 
g woman, with her child Mary, went under a certificate, from Hemlingtan to 
ir re- Darlington, in which laſt pariſh ſhe had two baſtard children, and there became 
ioners chargeable.— An order being thereupon made for the removal of her and Mary 
f to Hemlington, ſhe took the two children who were born in Darlington with her, 
ned in they being both under the age of emancipation, —Two Juſtices made an order 
nifed on the pariſh-of Darlington for the maintenance of the two children born in that 
ined pariſh ; which order, upon an appeal, was quaſhed. Mr. N ſhewe / 
1 ne ö cauſe in ſupport of the order of ſeſſions. After mentioning the caſes of Mang - 
ſhil- ford v. Brandon, and others ſtated in Burn (i) he made fimilar obſervations 
theſe: upon them, to thoſe which are to be found in Burn's note, viz. that what 
had been ſaid in thoſe caſes relative tothe preſent queſtion, was only matter of 
> of 2 argument, the point in diſpute in all thoſe caſes he ving been the ſettlement, not 
bond the maintenance, He mentioned that Burn, in another place, (/ ſeemed fuliy 
Paul of opinion, that the pariſh of the mother is liable; and contended, that it was 
anne contrary to the ſpirit and intention of the 18 EL c. 3. to burthen the pariſh 
men- where baſtards are bern with their ſupport.— That the inconvenience of ſuch 
n the a practice would be very great, in many caſes where the two pariſhes might be 
| | ſituated at oppoſite extremities of the kingdom. —'That there is no ſtatute which 
urned gives the Juftices any authority to make an order for the maintenance of chil- 
egally dren on a pariſh u bete they do got actually refide.—That there are only two 
pref inſtances where a power of that nature is vetted in Juſtices, 'wiz. 1. Where itis 
erte neceſſary to aſſeſs one pariſh in aid of the poor rate of another; and 2. In the 
week caſes of paupers improperly removed.— hat it would be much more expedient 
f the that the pariſh which is bound to maintain the mother, ſhould alſo maintain, s 
i caſual poor, the children which ſhe had a right to bring with her, and which 
f and could not be taken from her before the age of ſeven; and that he had been in- 
vnn, formed, that the practice had been conformable to what he contended for— 
3 bo Mr, Wallace 


(i) 3 Burn's Juſt, p. 336, 337. 13th Za. ö) p. 326. 
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17 78. Mr. Wallace was going to anſwer Mr. Davenport, but the court ſtopped him, 
| 4 | and ſaid that the point was clear and ſettled, —Loerd Mgr —Mr, Woverpert 
'  $1mesow has cited no authorities in ſupport of Dr. Burn's propoſition, and there are ma- 
| againſ} ny againft it; via. Rex v. St. Giles's in the Fields (1), Rex v. ang ford, 
Jonvson. (), and Rex v. Saxmundbam (m) which is directly in point. The practice it 
[52 alſo agreeable to thoſe caſes, — Aſton, Juſt. cited another caſe where it way diredly 

held, that the pariſh where the ſettlement of the nurtured child is, ſhajl main- 
tain it. — Judgment to quaſh the order of ſeſſions and confirm the original order 
by which the pariſh of Darlington was charged. The caſe of Saamund bam is 
very ſhort in_Forteſcue (n), and the point is merely ſtated as a poſition, without 
the facts or orders, or the reaſoning of the court. But the caſe of the inhabi- 
tants of Shermandbury v. Belney (o), which Mr, Dav mentioned in his 
argument, was exactly the ſame with the preſent, for there can be no diftinc. 
tion (as to this queſtion) between baſtards and legitimate children, who have a 
different ſettlethent from their mother. In that caſe, a woman with thres 
children, all under ſeven, being ſettled in Shermandbury, married a perſon ſettled 
in Bolney. After the marriage, the mother and the three children were ſent to 
Balney The pariſh of Shermandbury, before the marriage, allowed three ſnil - 


lings per week for the three children; and the payment being diſcontinued. 


after the marriage, on complaint of the pariſh of Boſney, two Juſtices made an 


order that Shermandbury ſhould continue to pay the three ſhillings, The ſeffions, 


and afterwards the court of B. R. confirmed the order of the Juſtices. And 
the court ſaid, This caſe is within the equity of the ſtatute for the relief of 
«« the poor, and there is no reaſon that Shermandbury ſhould be diſcharged of the 
te children by their mother's marriage. This, caſe is cited in Bott from Car- 
thezw, but for another point. It has been ſuppoſed that there might be difficul- 

ties in obtaining and enforcing an order, in a caſe like the preſent. But the 

_ eaſe of Shermandbury v. Bolney ſhews, that the Juſtices of the county in which 
the pariſh liable is ſituated, ought to make the order, on the complaint of the 
pariſh officers of the pariſh where the mother lives. The order in the caſe of 
Hemlington was probably made in the ſame manner The inconvenience when 
the two pariſhes are at a great diſtance from each other, is only fimilar to what 
is experienced on appeals brought on removals from pariſhes at a great diftance, 
As to the method of enforcing the order, it may be done by indiAment, or 
perhaps the pariſh officers, in whoſe behalf it is made, might maintain a ſpecial 
action of afſumpſit againſt thoſe upon whom it is made, Vide Rann v. Green, 
B. R. M i- Ge. 3. where the court held, that when perſons atting under 2 
private act of parliament, make an order by authority of ſuch act for the pay- 
ment of. money, the law raiſes an aſſumpfit. The ſame reaſon muſt hold in the 
caſe of a public act. . 


(0) T. 6 & 7 Geo. 2. Burr. Settl. Caſes (a) Tranſcribed by Bott, p. 1 5 4. 
BA | (e) Cartb. 279. 
i Will. 3. Fereſ. 307. S 


Bean againſ STUPART. 


\ da HT plaintiff inſured the ſhip called the Martha, at 
he margin of a. and from London to New-York, the voyage to com- 
olicy muſt be mence from a day ſpecified; and, on the margin of the po- 


» much as if liey, were written theſe words——* Eight pine-pounders 
ritten in the © with cloſe quarters, ſix fix-pounders on her upper decks, 
4 8 a sc thirty ſeamen beſides paſſengers.” — The ſhip ſailed from the 


[Thirty ſeamen Downs on the iſt of March, and was taken on the 10th, by 


_—_ ue an American privateer, and was ſent, with a prize-maſter on 
| irty perſops belonging to the ſhip's company, including cook, ſurgeon, boys, &c. 
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board, to make the port of Boſton, On the zorh of May 
the plaintiff brought this action againſt Stupart, an under- 
writer on the policy; on which Stupart paid the premium 
into court, and pleaded the general iſſue. About the 6th 
of July, and before the trial, accounts were received that 
the thip had been retaken ſome time in May, and carried 


into Halifax. — The cauſe came on for trial before Lord 


Mansfield, and a ſpecial jury, at Guildhall, at the ſittings 
after Trinity term, 18 Geo. 3. The defence ſet up was, 
that there were not thirty ſeamen on board the ſhip accord- 
ing to the terms of the ſtipulation in the margin of the 
policy: and, in fact, it appeared upon the evidence, that, 
to make up that number, the plaintiff reckoned the ſtew- 
ard, cook, ſurgeon, ſome boys, and apprentices, and ſome 


perſons deſcribed as men learning to be ſeamen ; and that 


only twenty-ſix perſons had ſigned the ſhip's articles. It 
alſo appeared that there were ſeven or eight paſſengers on 
board. | | a 
Mr. Bearcroft, of counſel for the defendant, contended, 
That this was a warranty, not a repreſentation, and that 
being ſo, it muſt be literally and ſtrictly complied with. 


That ſeamen meant men trained to the occupation of ma- 


riners, either ſuch as are called able-bodied, or at leaſt 


ordinary ſeamen, in oppoſition to landmen, and could never 

include boys, or the ſteward, cook, and ſurgeon of a ſhip. 

That, at any rate, none but thoſe who had ſigned the arti- 

cles were to be conſidered as ſeamen, and then the number 

warranted was not compleat. That, in the late caſe of Paw- 

fon againſt Ewer, [3] it had been determined that — 
3 | gh) ſtri 


[3] Pawſon v. Exwer, Pau ſon v. Snell, and Pawſon v. Watſon, which were 
all actions on the ſame policy, were argued on amotion for a new trial in the 
court of King's Bench in Eaſter term 18 Geo. 3, The caſe was ſhortly this: 
The broker who made the inſurance ſhewed to ſome of the underwriters a paper 
detached from the policy, containing inſtructions relative to the force the ſhip 


was to fail with, wiz. * 12 guns, and 20 men.” There were no guns or men 


on board, when the policy was ſubſcribed. Mr. Thornton, the firſt underwriter 
on the policy, had ſeen the paper (and he had paid). , Farſon and Snell had not 
ſeen it. Ever, who had ſubſcribed after them, had; but they all under wrote 
at the ſame premium, which Was proved to be the premium for ſuch a veſſel 
asthat in queſtion, when ſailing without force. The ſhip actually ſailed with 
only 10 guns (four-pounders) and 6 ſwivels, and with only ſteen men and 


ſeven boys, beſides paſſengers. It was proved, that boys are entered on the 
ſhip's books, and conſidered on ſhip-board as men; and that 10 guns and 6 - 


ſwivels are of greater force than 12 guns. 'That upon the whole, the ſhip 
was of more force than ſhe would have been, if the written inſtructions had 
been ſpecifically adhered to, There were verdicts for the plaintiffs ; but on 
the motion for a new trial in one of the cauſes, which was to dete mine the 
reft, it was contended on the part of the defendant, that the inſtructions ſhe wn 
to the firſt underwriter (upon whom in general all the others rely) being in 
writing, were to be confidered as a warranty, which muſt be ſtrictly complied 


with; and that it had not been complied with in this caſe, The counſel for 
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ſtri& words of a repreſentation need not be fulfilled, pro- 
vided the departure from them is not materially to the pre- 
judice of the inſurers, but that, in the caſe of a warranty, it 
is otherwiſe, that being a condition, and taken as part of 
the policy; and that the circumſtance of the ſtipulation, in 
this inſtance, being written on the margin, made no ſort of 
difference, [4.] He ſaid the nature of the voyage, which 
was of a very dangerous ſort, explained the condition, and 
that real ſeamen muſt have been meant. He alſo argued 
(though but ſlightly) that, whatever might be the con- 
ſtruction of the policy, the plaintiff was not entitled 
to recover as for a total loſs, becauſe the ſhip had been 


retaken, and had never been infra præſidia hoſtium. 


: Witneſſes 


the plaintiff on the contrary maintained, in the firſt place, that the written 
paper being ſeparate from the policy, was only a repreſentation, and that it was 


ſufficient to comply with it in ſubſtance, or to do what was equally beneficial 
to the underwriters z but, in the ſecond place, that the terms had been ſtrictiy 
complied with, for that ſwivels were a ſpecies of guns, and that boys, in the ma- 
ritime ſenſe, were reckoned men or ſeamen, as oppoſed to paſſengers. The court 
were of opinion, that the word men in the marine language does include boys; 
dut they chiefly went upon the diſtinction between a warranty and a repreſen. 
tation, and held that in this caſe, the inſtructions, though in writing, yet being 
on a ſeparate paper from th? policy, were only a repreſentation ;3 and as they 
had not been departed from fraudulently, nor in a manner detrimental to the 


underwriters, the policy was in force againſt them. 


on v. Berthon, the following words were written tranſverſely on the margin 

of the policy : in port 2oth of Fuly, 1775.” —— The ſhip was proved to 
Have ſailed the 18th of Fuly, and Lord Mansfield held that this was clearly a 
warranty; and though the difference of two ays might not make any mate- 
rial difference in the riſk, yet as the condition had not been comphed with, the 
underwriter was not liable, But 1 tho' a written paper be wrapt up in the 
licy, when it is brought to the underwriters to ſubſcribe, and ſhewn to them 

at that time; or, 2 even though it be wafered to the policy at the time of ſub- 
ſcribing, ſtill it is not, in either caſe, a warranty, or to be cor fidered as part 
of the policy itſelf, but only as a repreſentation, The Giri of thoſe points oc- 
curred in a cauſe of Faqwſon v. Barnevelt 92 tried before lord Mansfield at 
Guildhall at the fittings in Trinity term, 18 Geo, 3 where the policy was the 
fame as in the caſe of Pawſon'v. Exver. The counſel tor the defendant offered 


4h? At tbe fittings at Guildball after M. 19 Geo. 3. in a cauſe of Kenyon and 


to produce witneſſes to prove, that a written memorandum incloſed, was always 


conſidered as part of the policy. But his lordſhip ſaid, it was a mere queſtion 
of law, and would not hear the evidence; but decided, that à written peper 


did not become a ſtrict warranty by being folded up in the policy. The 


ſecond occurred in Bize v. Fletcher (g, tried at Guildhall after E. 19 Geo. 3. 
whereit appeared, that at the time when the inſurers underwrote the policy, a 
flip of paper was wafered to it, deſcribing the ſtate of the ſhip as to repauis and 
ſtrength, and alſo mentioning ſeveral particulars of her intended voyage, which 


_ particulars, in the event, had not been complied with. Lord Manzfeld ruled, 


that this was only a repreſentation ; and if the jury ſhould think there was no 
fraud intended, and that the variance between the intended voyage, as deſcribed 
in the ſlip of paper, and the actual voyage as performed, did not tend to en- 


| ercaſethe riſk to the underwriters, he directed them to find for the plaintiff; 


who accordingly had a verdict. 


(p) Thurſday, 25 Jh, 1779 © (7) Monday, 21 May, 1779. 
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Witneſſes were examined to explain what is generally un- 
derſtood by the word ſeamen, and it was either in proof, or 
admitted; that, at the cuſtom-houſe and Greenwich hoſpital, 
boys are included in that word. ; 

Lord MANSFIELD obſerved, in ſumming up to the jury, 
that the import of words muſt be colleQed from the ſub- 
jet, to which they are applied. "That if, in the preſent 
caſe, the inſured had ſtipulated for thirty ſeamen, befides 

ys and landmen, then it would have been clear that the 
terms had not been complied with; but that, in this policy, 


ſeamen were contraſted with paſſengers, and in that ſenfe 


the word ſeemed to include boys as well as men: but he 


left the conſtruction to the jury. 


The jury having found a verdict for the plaintiff as for 
a total loſs, the defendant, in this term, obtained a rule to 
ſhew cauſe why there ſhould not be a new trial. 

On the day for ſhewing cauſe, Lord MansFieLD, after 
reporting the facts as above related, and that he had left 
the conſtruction of the word ſeamen to the jury, obſerved 
that he himſelf had thought there was little doubt on the 
queſtion, after what had paſſed in the cauſe of Pawſon v 
Euer. "That the warranty might have been ſo worded as 
only to include able feamen (as if ſeamen had been oppoſed 
to landmen) ; but that, as expreſſed here, the contraſt be- 
ing with paflengete, the whole of the crew or ſhip's com- 
pany appeared to be meant. That this was the m 
maritime ſenſe of the word. 

Beareroft and Lee argued in ſupport of the raks for a new 
trial. They obſerved, that although the Solicitor” General, 
who had conducted the cauſe for the plaintiff, had not 
opened the ſtipulation in the policy expreſsly either as a 
warranty, or as a Tepreſentation, but had inſiſted that it had 
been complied with, his lordſhip had aſſumed it to be a 
warranty; as they ſaid it certainly was.—'That, being a 
warranty, the cafe of Pawſon v. Ewer did not apply. 
That the ſenſe of the word ſeamen is well underſtood, and 


the diſtinction between ſeamen and landmen or boys, as 


fully eſtabliſhed as that between clergymen and laymen. 
That a ſeaman is only ſuch a perſon as is liable to be preſ- 
ſed. As to the queſtion whether it was a total or an aver- 


age loſs, they cited the cafe of Hamilton v. Mendez (r), and 


contended that the j jury had never taken that point into their 
conſideration. 


(r)B. R. T. G. 3. Burr. night 


Lord 
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1778. Lord MAN SFIEID - The whole argument for the defen- 
— dant turns upon begging the queſtion. There is no doubt, 
Buer but that this is a warranty. Its being written on the mar- 

againſt : : : 
STuranr, gin makes no difference. Being a warranty, there is no 
| doubt but that the underwiiters would not be liable, if it 
were not complied with, becauſe it is a condition on which 
the contract is founded, But the queſtion is, whether, in 
this warranty, the word ** ſeamen” was uſed in the ſtrid 
literal ſenſe or not. If it was, the warranty has not been com- 
plied with. — It is a matter of conſtruction. Boys are 
| reckoned ſeamen not only at the cuſtom-houſe, and Green- 
wich hoſpital, but in the diſtribution of prizes. I think the 
parties were not ſanguine at the trial. The ſpecial jury, 
and the bye-ſtanders, were perfectly clear. They hardly 
ſeemed to think it a ſerious queſtion in this cauſe. There 
is ſcarcely now ſuch a thing as a ſhip entirely manned with ca 
ſeamen ſtrialy ſo called. Even on board the King's ſhips, ME 1- 
they are ſatisfied with a few ſtrict ſeamen, and able bodied MF th 
landmen make up the reſt of the crew. I had no doubt of — 
the ſenſe of the word in this policy, and the jury decided it. thi 
With regard to the other queſtion, it was ſtated as a for- pr: 

lorn hope; but certainly, when the action was brought, 
there was no proſpect of a recapture of the ſhip ; ſhe was IM ſhe 
conſidered. as totally Joſt in a remote part of the world.— 28 
The report which afterwards prevailed of her being retaken, IM tra 
ſome months after the capture, was looſe and general ;—no 

circumſtances known, no account of her ſituation, nor of IM yec 
what part of the cargo might be ſaved. In ſhort, there is 
no doubt, but that it was a caſe where the owner might 


abandon. + | 5 The rule diſcharged. 
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1 | LAVYTON agam/t PEARCE. | 
mags Y the Lottery act of 177) (17 George 3. c. 46.) 8 
one of two penalty of 500/. was given to be recovered in a gui 
things the opti- tam action againſt any perſon —** Who ſhould receive any mo- 
1 3 ney whatſoever, in conſideration of repayment of any ſum 
ſorm.—I7 © or ſums of money, in caſe any ticket or tickets in the ſaid 
7 gl abi. lottery ſhould prove fortunate, or in cafe of any chance 
bited under a or event relating to the drawing of any ticket or tickets 
e in the ſaid lottery, either as to the time of ſuch ticket or 
& tickets being drawn, or whether ſuch ticket or tickets 
til the party *© ſhould be drawn fortunate or unfortunate.— This was 


makes his elec- an action upon that ſtatute, againſt a lottery-office keeper. 
tion by perform- __. x is ail” | 
ing the probi- The declaration contained three counts.—The firſt ſtated 


| 2 part of the t hat the defendant had received 11. Es. from one Robert 
is Wa Grifin, in conſideration of-repaying the value of an undrawn 
| - | . ticket, 
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loubt, 
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ticket, if the above number ſhould be drawn on the enſuing 


day. The ſecond, that he had for the like ſum, and in the like 


event, undertaken to deliver an undrawn ticket. The third 
only differed from the firſt, in ſtating the ſtipulation to have 
been to pay a preciſe ſum (of 20l.) on the like event, and 
in following more accurately the words of the ſtatute.— 
The agreement proved at the trial was in the alternative, 
viz. that Griffin had paid to the defendant 11. 6s. on condi- 
tion that if the ticket No. 37,733. in the lottery then draw- 
ing, ſhould come up, either a blank or prize on the enſuing 
day, he (the defendant) would either deliver to Griffin an un- 
draum ticket, or pay him 201. The cauſe was tried before 
Lord MANSFIELD at Guildhall, and a verdi& having been 
found for the plaintiff, Dunning moved for a rule to ſhew 
cauſe why it ſhould not be ſet aſide, and a nonſuit entered. 
1. Becauſe the agreement proved, did not correſpond with 
that ſtated in any one of the three counjs in the declaration: 
—2+. Becauſe the agreement as proved would not maintain 
the action, for that, being optional, it was not within the 
proviſions of the ſtatute. 3 
The rule was granted, and the Solicitor General and Lane 
ſhewed cauſe, — They ſaid that the plaintiff by bringing this 


action had made his. election 5], and had converted the con- 
tract into an abſolute agreement for the payment of money. 


Dunning and Davenport on the other ſide. — They obſer- 
ved that this, being a penal ſtatute, was fricti juris, and that 
the plaintiff, by not ſtating the contract on the record ex- 
actly as the fact was, had deprived the defendant of the 
means of bringing its legality before another court by a writ 
of error, | Fa 

Upon a queſtion from the court, the Solicitor General 
faid, that, by the general practice, the option in ſuch tranſ- 
actions was in the inſured, | 

The court took ſome days to conſider. 

Lord MansFitLDh—We are of opinion that, if the op- 
tion had been in the inſured, and if he had made his election 
to take the 20 l. the contract would have been ſufficiently 
ſtated, becauſe he would thereby have converted the agree- 
ment into an abſolute contract for the payment of money, 
and then the other part of the alternative in the original bar- 
gain would become ſurpluſage. In an action on the ſtatute 


[5] The plaintiff here was à third perſon, and not the infurel. Griffin in- 
deed was the witneſs who proved the tranſaction at the trial, but it would 


have been a violent preſumption indeed to have conſidered that as a conftruce |» 


tive election. 


of 


LavTos 
againſt 
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CASES IN MICHAELMAS/TERM 
of 2 Geo. 2. c. 24. againſt bribery, the act of bribery laid, 
was the corrupting a voter, to give his vote for Mr. Lache 


and the earl of Egmont, and the evidence was, that the con- 
tract was to vote for Mr. Lockyer and his friend. The court 


held that by that part of the tranſaction, by which the 
voter was corrupted to vote for Mr. Lacher, the, offence 
was compleat, and that the reſt. was ſurpluſage, and 


needed not to be proved (. But though the practice may 
be, that the inſured ſhall have the option, in point of law 
the perſon who is to perform one of two things in the alter- 


native has the right to cleft. This has been eſtabliſhed by 


a variety of caſes. The preſent action. therefore cannot be 
ſupported. _ Let the verdi& be ſet e and deen of 
nonfuit entered. LJ. 


5 WooLDRIDGE againſt BOoYDELL. © 


T HE ſhip Molly bein g infured “ At and from Mary. 
| c Jand to Cadiz,” was taken in C hefapeat Bay, in 
the way to Europe. Upon this, the infured brought this 
action againſt the defendant, one of the underwriters on the 
policy. The trial came on at Guildha/] before Lord MAxs- 
FIELD, when a verdict was found for the defendant, and, 
a new trial being moved for, the material facts of the 
caſe appeared to be as follow :— The ſhip was cleared 
from Maryland to Falmouth, and a bond given that all the 
enumerated goods were to be landed in Britain; and all the 
other goods in the Britiſß dominions. An affidavit of the 


do ner ted that the veſſel was bound for Falmouth. The 


bills of lading were “ 10 Falmouth and a Market. And 


there was no evidence whatever that ſhe was deſtined for 
Cadiz. The place where ſhe was taken, was in the courſe 


from Maryland both to Cadiz and Falmouth, before the di- 


viding point. Many circumſtances led to a ſuſpicion that 


ſhe was, in truth, neither deſigned for Falmouth nor Cadiz, 


but for the port of Boſton, to ſupply the American army; 


but there was not ſufficient direct evidence of that fat.— 
At the trial, Lord MaxsFltLD told the jury, that 
if they thougit the voyage intended was to Cadiz, they muſt 


[6] Part of Mr. Dunning's rule was for a new trial on the ground that, 
according to the weight of evidence given at Nif Prius, the office was not 
kept by the defendant, but another perſon. But the diſcuſſion of that part of 
the caſe, became unneceſſary by the e delivered by the court on the other 


point. 
ets (5) Combe v, . Pire, M. 5 Geo. 3. B. R. J Pant: 1686. But vide Bri oW 


v. e ah 21 Geo, Jo | End 
mn 


| 
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for the plaintiff. 1, on the contrary, they ſhould 1 1771 ; 
there was no deſign of going to Cadiz, they muſt find fo \ 
the defendant. Wool baidos 

The Solicitor General, Mr. Dunathy ind Mr. Davenport 1 l. 


ot be lading, and in the inſtructions to the broker (where that ex- 
ent of preſſion was uſed, but which I believe had not been read at 
the trial) was meant Cadiz. — And that ts ** Falmouth and @ 
Marſtet might be conſidered as meaning to the market at 
Cadiz, firſt touching at Falmouth.—(It appeared in evidence 
at the trial, that the premium to inſure a voyage from Mary- 
7 land to Falmett th, and from thence to Cadiz, would have ex- 
4 dceeded greatly what was paid in this caſe.) 
Fs Mr. Lee and Mr. Baldwin ſhewed cauſe. —They argued 
t this BY that here there had been no inception of the voyage inſured, 
150 the BY and therefore the caſe was very different from thoſe cited by 
TN the Counſel for the plaintiff. 
Bog Lord MangFitLD—The policy, on the face of it, is 
{oy from Maryland to Cadis, and therefore purports to be a di- 
vB. rect voyage to Gadiz. All contracts of inſurance muſt be 
n ihe founded in truth, and the policies framed accordinglys 
* When the inſured intends a deviation from the direct voy- 
. 15 age, it is always provided for, and the indeminj cation 
Ard adapted to it. There never was a man ſo fooliſh as to intend 
i © Wy deviation from the voyage deſcribed, when the inſurance 
ee is made, becauſe that would be paying without an indemnifi- 
be ch. cation. Deviations from the voyage inſured afiſe from after- 
3 thoughts, after- intereſt, after. temptation; ; and the party 
: . who actually deviates from the voyage deſcribed, means to 
78 OY give up his. policy. But a deviation merely intended, but 
* never carried into effect, is as no deviation. In all the caſes 
. * of that ſort, the terminus a quo, and ad guet, were certain} 
a and the ſame. Here, was the voyage ever intended for Ca- 
ar? There is not ſufficient evidence of the deſign to go 
nd that, if to Belton, fot the court to go upon. But ſome of the pa- 
part of pers ſay to Falmouth and a Market, ſome to Falmouth only. 
e other None mention Cadiz, nor was there any perſon in the ſhip, 
who ever heard of any intention to go to that port. A 
Briftow s | mingle 


find 


argued fot the new trial. — They contended that this was ö 


like the caſes of an intention to deviate where the capture 
had taken' place before the deviation was carried into execu- 
tion, and they cited Foſter v. Wilmer, (t) Carter v. The 
Royal Exchange aſſurance company, cited in Fofter v. Mil- 
mer; and: Rogers v. Rogers, a very late caſe in this court. 
They beſides tirged that by © a Market” in the bills of 


(r) H. 19 6. 2. 2 Strange 1240. 


1778. 
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mar tet © is not ſynonymous to Cadix; that expreſſion 
might have meant Leghorn, Naples, England, Sc. No 


man, upon the inſtructions, would have thought of getting 


the policy filled up to Cadiz. In ſhort, that was never the 
voyage intended, and conſequently is not what the under- 


4 


writers meant to inſure. : 
W1LLEs and ASHURST, Fuftices, of the ſame opinion. 
BuL.LER, Fuftice—T am of the ſame opinion. I believe 
the law to be according to the authorities mentioned on the 
part of the plaintiff, but it does not apply here. This is a 
queſtion of fact. There cannot be a deviation from what 
never exiſted. The weight of evidence is, that the voyage 


The rule diſcharged. 


2 


STUART againſt WIL KIs. 


IHE two firft counts in the declaration in this caſe 
were as follow): David Stuart complains of 

James Wilkins, being, Cc. For that whereas the faid James, 
on the firſt day of February in the year of our Lord 1778, at 
Hatfield in the county of Hertford, offered to ſell to the ſaid 
David, a certain mare of him the ſaid Fames, and where- 
upon afterwards, to wit on the day and year aforeſaid, at 
Hatfield aforeſaid in the county aforeſaid, in conſideration 
that the ſaid David, at the ſpecial inſtance and requeſt of 


the ſaid James, would buy of him the ſaid James, the ſaid 


mare, at and for a certain large price or ſum, to wit, the 
price or ſum of 310. 10s. of lawful money of Great Britain, 
to be paid by the ſaid David, to the ſaid James, when he 
the ſaid David ſhould be thereunto afterwards requeſted; 
he the ſaid James undertook, and then and there faithfully 
promiſed the ſaid David, that the ſaid mare was ſound, and 


the ſaid David in fact faith, that he, confiding in the ſaid 


promiſe and undertaking of the ſaid Fames, ſo by him made 


as aforeſaid, afterwards to wit, on the ſame day and year 


aforeſaid, at Hatfield aforeſaid in the county aforeſaid, at the 
ſpecial inſtance and requeſt of the ſaid James, did buy of the 


ſaid Jafſes the. ſaid mare at and for the ſaid price or ſum of 


314. 16s. and did then and there pay to the ſaid James the ſum 
of 254. 55. part of the ſaid ſum of 31/. 10s. and did then and 
| EVER | | there 
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there undertake and faithfully promiſe the ſaid James to pay | 1778. 
him the further ſum of 6/. 5s. reſidue of the ſaid ſum of 
311. 10s. when he the ſaid David ſhould be thereunto after- 


wards requeſted. Vet the ſaid James, not regarding his 
ſaid promiſe and undertaking ſo by him made as aforeſaid, 
but contriving and fraudulently intending to injure the ſaid 
David in this behalf, did not regard his ſaid promiſe and un- 
dertaking ſo by him made as aforeſaid; but craftily and ſub- 
tilly deceived the ſaid David in this, that the ſaid mare, at 
the time of the making the ſaid promiſe and undertaking of 


the ſaid James, was not ſound, but, on the contrary thereof, 
was unſound, and was afflicted with a certain malady or diſ- _ 


eaſe, called the windgalls, to wit, at Hatfield aforeſaid in 
the county aforeſaid ; whereby the ſaid mare then and there 
became, and is of no uſe ot value to the faid David.—And 
whereas alſo the ſaid James, afterwards, to wit, the ſame 
day and year aforeſaid, at Hatfield aforeſaid, in the county 
aforeſaid, in conſideration that the ſaid David, at the like in- 
ſtance and requeſt of the ſaid James, bought of him the ſaid 
James, a certain other mare of him the ſaid James, at and 
for a certain other large price or ſum, to wit the ſum of 
311. 10s: of like lawful money, and had then and there paid 
to the ſaid James, the ſum of 25. 58. in part of the ſaid 
laſt mentioned ſum of 310. 10s. and had then and there un- 


dertaken and promiſed to pay to the ſaid James the further 


ſum of 61. 5s. reſidue of the ſaid laſt mentioned ſum of 
317. 10s. when he the ſaid David ſhould be thereunto after- 
wards requeſted, he the ſaid James undertock, and then and 
there faithfully promiſed. him the ſaid David, that the ſaid 
laft-mentioned mare was found —Yet the ſaid James, 
not regarding his ſaid laſt mentioned promiſe. and under- 
taking ſo by him made as laſt aforeſaid, but contriving and 
fraudulently intending to injure the ſaid David in this be- 
half, did not regard his ſaid. promiſe and undertaking ſo by 
him made as laſt aforeſaid, but craftily and ſubtilly deceiv- 
ed the ſaid David in this, that the ſaid laſt mentioned mare, 
at the time of the making the ſaid laſt mentioned promiſe 
and undertaking of the Taid James, was not ſound, but then 


was unſound, whereby the ſaid laſt mentioned mare became, 
and is of no uſe or value to the ſaid David.” — To theſe 


were added a count for money laid out and expended, and 

another for money had and received. The cauſe was tried 
at the Aſſizes at Hertford before Lord MansFIELD and a 
verdict found for the plaintiff; but the evidence given, being 
of an expreſs warranty, and a doubt being raiſed whether, in 


» 2 . ſuch 
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ſuch a caſe, this was a proper form of action, the verdict was 
taken, ſubje& to the opinion of the court on that queſtion. | 

Upon the motion for ſetting aſide the verdict, and en- 
tering a nonſuit, Lord MAansSFtELD ſaid, that it had been 
foggeſted, that the form of this dicteranion aroſe from a de- 
termination of his at the ſame place about twenty years 

ago, but that that was a cauſe of a elear fraud, and that it 
was declared on as a fraud. 

Cauſe was now ſhewn againſt ming the rute abſolute. 

Kempe Serjeant, and Morgan, for the defendant, contend- 
ed that there are two ſorts of warranty. 1. expreſs. 2. im- 
plied. — That, in an expreſs warranty, the party is liable 
without alledging notice ; but that it muſt be laid war- 
rantizando vendidit.— That every promiſe is executory, and 
refers to ſomething to be done in future, whereas the decla- 
ration here charged the defendant with promiſing a thing 
paſt. They cited Finch. 180. Dyer. 75. pl. 23. Bro. Abr. 

tit. Action ſur le caſe. pl. 8. Keilway. 91. 2 Ld. Raymond. 
1118: Herne's Pleader 7, 17, 223, Raftell. 9. x Ventr. 
365. Alleyne 91. Salk. 210. Fitz. M. Br. 98. . | 

Lord MansFrer.D— The declaration ſtruck me as par- 
ticular in departing from the old rule of declaring expreſsly 
on the warranty. A warranty extends to all faults known 
and unknown to the ſeller. Selling for a ſound price with- 
out warranty may be a ground for an aſſumpfit, but, in ſuch 
a caſe, it 'ought to be laid that the defendant knew of the 
unſoundneſs. I left it to the jury as on a warranty, ſubject 
to the opmion of the court, whether a nonfuit ſhould not be 
entered. I am told by the learned judges on my left hand 
(ASHuRsT and BULLER, Fuftices) that this fort of decla- 
ration, where a warranty is to be proved, has been practiſed 
for twenty years, and that it is made uſe of with a view to 
let in both proofs if 'neceſſary. 

ASHURST, Fuflice—Whatever may have been the old 
form, I believe it has'been long ſettled that this form of 
action is right; and, having been long eſtabliſhed, I am of 
opinion that it ought to be ſupported. There may be caſes 
where the count for money had and received, may be of uſe 
to the plaintiff, and the warranty inctuding a promiſe, may 
be declared on as ſuch. 

BULLER, Juſtice This mode has been in uſe ever fince | 
have known any thing of practice, and my brother As n- 
URST remembers it much longer. There is no objection 
to it, in point of form, which could prevail even on a ſpecial 


demurrer. Promiſes are not all executory. Do not all our 
| books 
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| books make a diſtinction between promiſes executed, and 1778. | 
promiſes èxecutory ;—that in one, you may traverſe tze 
conſideration, in the other not? Becauſe another ation STvanxT 
would lie, it does not follow that this will not. It was de- ff 7 


a de- termined in S/ade's caſe, that there may be different actions 
years for the ſame injury (). ay 
1 e e ee ee e 
te. 4 Keck, Leſſee of Warnt, againff Hai and another. Monday, 16th 
tend- 5 5 | Nov. 
im- KL CTMENT tried at Gui/dhal! before BULLER , mortgage 
1able L 7«/lice, and verdif for the plaintiff. After a motion may recover in 
war- for a new trial or leave to enter up judgment of nonſuit, and ee 
and cauſe ſhewn, the court took time to conſider; and new Lord to quit) againſt 
ecla- MANSFIELD ſtated the caſe, and gave the opinion of the ee 3 
thing court, as follows. | beg, ON 
Abr. Lord MAaNn$sFIELD— This is an ejectment brought for a mortgagor 
nond. ware-houſe in the city, by a mortgagee, againſt a leſſee un- —— 
entr. der a leaſe in writing for ſeven years, made after the date of „ithout the pri- 
the mortgage, by the mortgagor, who had continued in poſ- vity ofthe more- 
par- ſeſſion. The leaſe was at a rack rent. The mortgagee had“ e 
eſsly no notice of the leaſe, nor the leſſee any notice af the mort- 
10wN gage. The defendant offered to attorn to the mortgagee 
vith- before the ejectment was brought, The plaintiff is willing 
ſuch to ſuffer the defendant to redeem. There was no notice to 
f the quit; ſo that though the written leaſe ſhould be bad, if the 
bject leſſee is to be conſidered as tenant from year to year, the 
ot be plaintiff muſt fail in this aQion. The queſtion therefore, 
hand for the court to decide, is, whether by the agreement un- 
ecla- derſtood between mortgagors and mortgagees, which is that 
Liſed the latter ſhall receive intereſt, and the former keep poſſeſſi- 
w to on, the mortgagee has given an implied authority to the 
mortgagor to let from year to year, at a rack-rent; or whe- 1 

old ther he may not treat the defendant as a treſpaſſer, diſſeiſor 1 
m of and wrong-doer. No caſe has been cited, where this queſt; - 
m of on has been agitated, much leſs decided. The only caſe at 
caſes all, like the preſent, is one that was tried before me on the 
f uſe home circuit (Belchier v. Collins); but there the mortgagee 
may was privy to the leaſe, and afterwards by a knaviſh trick 

wanted to turn the tenant out. I do not wonder that ſuch 2 
ice | caſe has not occurred before. Where the leaſe is not a be- 
sH- neficial leaſe, it is for the intereſt of the mortgagee to con- 
tion tinue the tenant; and where it is, the tenant may put him-' 5 
ecial ſelf in the place of the mortgagor, and either redeem 


our | _ himſelf, 
ooks (s) T. 44 Elix. 4. Co. 93,6, 15 85 
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himſelf, or get a friend to do it. The idea that the queſti- 
on may be more proper for a court of equity, goes upon 4 
miſtake. It emphatically belongs to a court of law, in op- 
' poſition to a court of equity; for a leſſee at a rack-rent, is 
a purchaſor for a valuable conſideration, and in every caſe 
between purchaſors for a valuable conſideration, a court of 
equity muſt follow not lead the law. On full conſideration, 
we are all clearly of opinion, that there is no inference of 
fraud or conſent againſt the mortgagee, to prevent him 
from conſidering the leſſee as 4 wrong-doer. It is 
rightly admitted that if the mortgagee had encouraged 
the tenant to lay out money, he could not maintain 
this action; but here the queſtion turns upon the agreement 
between the mortgagor and mortgagee :. when the mortga- 
gor is left in poſſeſſion, the true inference to be drawn is an 
agreement that he ſhall poſſeſs the premiſles at will in the 
ſtricteſt ſenſe, and therefore no notice is ever given him to 
quit, and he is not even entitled to reap the crop, as other 
tenants at will are, becauſe all is liable to the debt; on pay- 
ment of which, the mortgagee's title ceaſes. The mortga- 
gor has no power, expreſs or implied, to let leaſes, not ſuh- 
ject to every circumſtance of the mortgage. If by implica- 
. tion, the mortgagor had ſuch a power, it muſt go to a great 
extent; to leaſes where a fine is taken on a renewal for 
lives. The tenant ſtands exactly in the ſituation of the 
mortgagor. The poſſeſſion of the morigagor cannot be 
conſidered as holding out a falſe appearance. It does not 
| Induce a belief, that there is no mortgage; for it is the na- 
ture of the tranſaction, that the mortgagor ſhall continue in 
poſſeſſion. Whoever wants to be ſecure, when he takes a 
eie. ſhould enquire after and examine the title deeds. In 

practice indeed (eſpecially in the caſe of great eſtates) that is 
not often done, becauſe the tenant relies on the honour of his 
landlord; but whenever one of two innocent perſons mult 
be a loſer, the rule is, qui prior e/t tempore, potior eft jure. If 
one mult ſuffer, it is he who has not uſed due diligence in 
looking into the title. It was ſaid at the bar, that if the 
plaintiff, in a caſe like this, can recover, he will alſo be en- 
© titled to the meine profits from the tenant, in an action of 
treſpaſs, which would be a manifeſt hardſhip and injuſtice, as 
the tenant would then pay the rent twice. I give no opinion 
on that point; but there may be a diſtinction, for the mort- 
gagor may be conſidered as receiving the rents in order to 
pay the intereſt, by an implied authority from the mortgagee, 
till he determine his will. * to 5 leſſee” 5 right to reap 
te 
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the crop which he may have ſown previous to the determi- 1778. 
nation of the will of the mortgagee, that point does not ariſe — 
in this caſe, the ejectment being for a warehouſe; but, how a 
ever that may be, it could be no bar to the mortgagee's re- . 
covering in eſectment. It would only give the leſſee a right 3 
of ingreſs and egreſs to take the crop; as to which, with 
regard to tenants at will, the text of Litileton is clear. We 
are all clearly of opinion that the plaintiff is entitled to 
judgment 7 J. | | Ws 

The Solicitor General for the defendant. —Dunning and 
Cowper for the plaintiff. => I | 

5 The rule diſcharged. 


I)] When the queſtion was argued at the bar, lord Afansfield ſaid, he entirely - 
approved of what had been done by Wares Juſtice upon the Oxford circuit, and 
afterwards confirmed by this court, in the caſe of White v. Hawkins, ® viz. not 
to ſuffer a leſſee under a leaſe prior to the mortgage to avail himſelf of ſuch leaſe 
on an ejectment by the mortgagee, if he has had notice before the action, that 


- che mortgagee did not intend to turn him out of poſſeſſion. 


* Nu. If not Watling v. Hawkins ? 


* 


0b Not 
; . | | I OV. 
1 was an action for money had and received by u for 
the defendant to the uſe of the plaintiff. On the money had and 
trial, before lord MANSFIELD, the plaintiff proved that the — eee 
defendant, in conſideration of ſeventy guineas, had ſold him payment has 
a pair of coach harſes, which he undertook to take back, been ee 2 
if the plaintiff ſhould diſapprove of them, and return them i, fil open, and 


within a month. The plaintiff did return them within a not given vp by 


WesToON againſt DowNEs. 


month, but took another pair from the defendant in their e defendants 


ſtead, without making any new agreement. Theſe he alſo 
returned within a month, and received a third pair on the 
23d of December, without any freſh bargain. This third 
pair he diſapproved of, becauſe they were reſtive, and would 
not draw; and offered to return them on the 5th of January, 


but the defendant refuſed to take them back. 


Lord MAnsF1tLD directed a nonſuit; and, on a rule to 
ſhew cauſe why the nonſuit ſhould not be ſet aſide and a new 
trial granted, the queſtion was, whether the action of aſſump- 
ft for money had and received, would lie in this caſe ? 

Dunning and Davenport, for the plaintiff, contended, that - 
there was an end of the contract on the return of the firſt 
pair of horſes, and that then a right accrued to bring this 


f | | The 


action. | 
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1778. The Solicitor Cant, for the defengant, inſiſted, that the 
— contract was continued by taking other horſes, and that the 
plaintiff ought to have declared upon the ſpecial agreement. 
per. Lord MaxsFIEID— I am a great friend to the action for 
| money had and received; and therefore I am not for ftretch- 
„ left I ſhould endanger it. Where there is a ſpecial 
conrad, the defendant ought to have notice, by the decla- 
ration, that he is ſued upon that contract. 
WILLESs, Juſtice, of the ſame opinion.— Here was origi- 
nally a ſpecial contra, and it continued between the partiee 
through all their ſubſequent dealings. 

ASHURST, Fuftice—lf | the plaintiff had demanded the 
ſeventy guineas, and brought his action, on the return of the 
firſt pair of horſes, and no ſecond pair had been ſent, this 
action would have lain; but here the contract was continu- 
ed, and the caſe reſembles one that was tried before me on 

the Midland Circuit, and afterwards « came on in this court; 
wiz. Power v. Wells, E. 18 Geo. 3. [8J. 
BurLER, Juſtice— This action ain not lie, as the e 
dant has not precluded himſelf from entering into the nature 
of the contract, by taking back the laſt pair of horſes. 
Where the contract is open, it muſt be ſtated ſpecially. In 
Power v. Well, the defendant had warranted a horſe to be 
ſound, which proved unſound. The plaintiff tendered a re- 

turn of the horſe, but the defendant refuſed to receive him, 


was held by the court, that it would not lie. 
33 Foy made abſolute for a nonſuit to de entered. 


7 71 ©; p 


#8] In the cafe of Poxver v. Wells, the plaintiff gave 2 horſe of his own and 
twenty guineas for a horſe of the defendant's, which was warranted ſound, but 
proved to be unſound ; upon which the plaintiff, after tendering a return as 
above-mentioned, brought the action for money had and received for the twenty 

” Euineas, and alſo an action of trover for his own horſe, The court held that 
neither would lie. Nox the leer Aion, becauſe the er had been 
changed. | 


| | | Rox, Leſſee of Rosch who, again Porn as 


| Thurſday, - and others. 
19th Nov. . N 
| If « inc is levied Y marriage- -anticles, bearing date the 28th diy of Fe- 
"gps bo bruary, 1734, Letitia Harris and Poſthuma her daugh- 


man in tail, ter, the one being tenant for life and the other entitled to a 
and reveri- remainder in tail of a truſt eſtate, in contemplation of a 
PT marriage about to be celebrated between Poſthuma Harris 

; Br wt % x ; | 4-9 5 and 


and an action for money had and received being brought, it 
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nd William Taybr, e to levy a fine and to ſettle F 778. - 
he lands in queſtion on truſtees, in ſtrict ſettlement, withßa 
emainder in fee to Poſthuma. The legal eſtate of the whole : 2 


ind the equitable eſtate in the reverſion in fee, expeQtant porn. 
Dn Paſtbama s eſtate tail, had deſcended to Thomas Harris, oner in fee, a de- 


I1deſt ſon of Lætitia's huſband by a former wife. He wa EY oe a 


mainder-man 


as levied, 1 in which Wi. lliam Taylor , Thomas Harris, Leti- in tail, does not 
ria, and Poſi thuma, were conuſors, and the. truſtees in the bind the reverü- 
| arriage f ſettlement conuſees. Thomas Harris died without oner without bis 
fue in 1736, without having joined in any declaration of fe ug ans. £9 
the uſes of the fine, and was ſucceeded by his full ſiſter clared, parolevi- 
Elizabeth, the leſſor of the plaintiff, who was his heir at law, OE Is 
and the heir at law of her father as to the reverſion. Poſt- _ 3 
buma had two daughters, but ſhe died in 1 7393 one of her 7arour of the 
daughters in the ſame year, and the other in 1740, both — . 
without iſſue; and Lætitia died in 1771. This ejectment declaration of 
was now brought by Elizabeth againſt the truſtees, on the eee N ** 
ground that the declaration of uſes in the marriage- articles 
did not operate againſt Thamas Harris, he not being a party 
to them; and that where there is no declaration of the uſes 
of a fine (which by the ſtatute of frauds (v) muſt be in wri- 
ting) they reſult to the conuſors. BULLER, Fuſtice, (before 
whom the cauſe was tried at the laſt ſummer aſſizes for 
Somerſetſhire) being of that opinion, he directed a verdi& 
to be found for the plaintiff, but with leave to move for a 
new trial without payment of coſts. | 

At the trial, the counſel for the leffor of the plaintiff had 
objected to the reading of the marriage articles, becauſe the 
reverſioner, under whom ſhe claimed, was not a party to 
them, and there was no evidence of his knowing that there 
were ſuch articles: But the judge over- ruled this objection, 
as they made a neceſſary part of the defendant's title, and it 
was clear, that it was no objection againſt reading a title- 
deed, that the perſon againſt whom it was produced, was 
not a party to it. 

Morris now contended, for the defendant, that the clauſe 
in the ſtatute of frayds, requiring that declarations of truſts 
and confidences (and which is held to include uſes) ſhould 
be made by ſome writing ſigned by the party, extends, in 
the caſe of fines, to third perſons only, and not to the conu- 
ſors and conuſees of the fine. That the reſulting uſe to 
the conuſors may be rebutted, in favour of the conuſees, 

7 1 n * 1 5 5 98 f OE by 

(#) 29 Car. 2, ©, 3-5. 7. 


; elatation of uſes 


ot a party to the articles of 1734. But in 17385 2 fine for life and re- 


. 
— * — ns 
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1778. * parol evidence, ſhewing ſuch to have been the intention 


—— of the parties. That this doctrine is fully eſtabliſhed by 
2 the caſe of lord Altham v. The Earl of Angleſea (0). That 
2225 it being a mere queſtion of fact and intention, in whom the 
uſes of the fine in the preſent caſe veſted, that queſtion ought 
to have heen left to the jury, and that there, could be no 
' Purpoſe imagined for levying the fine, and making the truſ- 

tees conuſees, except to confirm the marriage-articles. 
GovuLD for the plaintiff. —He cited Beckwith's caſe (x). 
Lord MANsFlELD— The caſe cited by Mr. Morris is 
good law. There, there was evidence to rebutt the reſult. 
ing uſe; but here I ſee no proof of intention on the part 
of the reverſioner in fee. He was not a party to the 
marriage- articles. If he had been, that would have been 
ſtrong evidence againſt any reſulting uſe to him. The form 
of a fine is to give a title to the conuſee; but, in truth, it 
is for the convenience of the conuſor; 3 and, from the con- 
ſtant uſage, the preſumption is, that it is levied to his uſe. 
This indeed is liable, like all other preſumptions, to be en- 
countered by contrary evidence; but here the reverfioner 
in n fer has done —— to rebut the preſumption, 


The rule diſcharged. 


(wo) E. 8 Aen. Gilb. Rep, 16. Piggot en Rec. S. C. (x) 2 Co. 58. 4 


| STEVENS 4gainf CARRINGTON. 


27th of Nov, | 
Oy Og IN an a action of debt upon a bond, conditioned for the 
by partner't'P» | performance of the covenants in a deed to diſſolve a 


chat the plaintiff partnerſhip between the plaintiff and the defendant as whar- 
my 3 fingers; The defendant having prayed oyer of the conditi- 
in a ware-houſe, ON, one of the covenants appeared to be, in effect, That 
: wg ne ac _- * the ſaid parties agreed with each other, that the goods 
the defendant is and merchandizes which ſhould be lying upon rent, on 
not bound to de- all, or any part of the partnerſhip premiſſes, at the time 
liver the goods, c of the diſſolution of the partnerſhip, ſhould be divided 
bd equally between them; and that each ſhould bear and 

4 pay a moiety of the charges and expences attending the 
«weighing and dividing the ſame; but that the plaintiff 

< ſhould ſolely bear and pay the charges and expences at- 

e tending the conveying his moiety from a warehouſe 

agreed to be aſſigned to he defendant, to another wm 
66 houſe 
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« houſe agreed to be aſſigned to the plaintiff.” —He then 1778. 
pleaded performance of all the covenants.—The plaintiff” —— 
replied that he had performed, or was willing to perform, ng 
his part of the above-mentioned covenant, and that although Cazxzixorox, 
he had required the defendant to deliver to him his ſaid | 
moiety of the goods and merchandize, c. yet the defen- 
dant did not, nor would deliver, or cauſe to be delivered, 
to the plaintiff his ſaid moiety, but wholly refuſed, Cc. 
To this replication the defendant demurred in law. 
Baldwin, in ſupport of the demurrer, infiſted, that in 
actions founded on covenants, the words muſt be ſtrictly 
followed; that there was, in this caſe, no ſtipulation to de- 
liver the goods. That the defendant did not mean to put 
himſelf to the expence of the delivery; that, being a whar- 
finger, it might not be in his power to deliver them, be- 
cauſe ſome other perſon or perſons might have a controul 
over then. 5 | a Os 
Runnington, for the plaintiff, admitted, that there was 
no expreſs covenant to deliver ; but contended, that ſuch a 
covenant aroſe by neceſſary implication of law, from the 
words of the deed. The plaintiff, he ſaid, could not enter 
the warehouſe in which the goods were, without the con- 
ſent of the defendant ; it being aſſigned to him. He cited 
Robinſon v. Amps or Aunts (y), and Hill v. Carr (z) ). 
Lord MANSFIELD told Mr. Baldwir, he had no occaſi- 
on to reply; and ſaid, that the defendant, by this covenant, 
was not bound to deliver; though if he had obſtructed the 
plaintiff in removing the goods, it would have been a breach 
of the covenant. 
 Runnington moved for leave to amend, which was granted. 


= 


{y) Sir Tho, Raymond, 25. Sid. 48. EF; Chancery Caſes, 294. 


The Earl of AILESRHURT again/t Pa rTIsOx. Friday, 
| 8 zoth of Nov. 
AHIS was an action of debt againſt the defendant, to A lord of a hun- 

recover fix penalties on the ſtatute of 5 Ann. c. 14. eee ene 

for keeping a gun to deſtroy game; for uſing a gun for eee 

that purpoſe; for keeping a ſetting dog; for uſing a ſetting on to a game- 

dog; for expoſing a grouſe to ſale ; and for 0 . a par- Keeper. 

tridge to ſell; not being qualified. The cauſe was tried at 

the laſt Aſſizes at York, before WILL ES Juſtice, and a ver- 

dit found for the plaintiff on one of the counts, ſubje& 

0 the opinion of the court on the following caſe, viz. = 


28 
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« That I/illiam Marwood, Eſq; was lord and chief bailif 
of the liberty, wapentake or hundred of Langbaurgh in the 
Nerth Riding of the county of York. That the ſaid W.illi- 


am Marivoad and his ſervants, and the ſervants of thoſe 


under whom he claims, had uſed to kill game on the ma- 


nor of Whorleton which is within the ſaid wapentake, and 


alſo within all the reſt of the ſaid wapentake. That the 
plaintiff was lord of the ſaid manor of M horleton, and had 
uſually appointed a game-keeper within the ſaid manor, for 


the purpoſe of preſerving the game, and had a game-keeper 


at the time of the ſacts committed as laid in the declara- 
tion. That the ſaid William Marwoed, as lord and chief 
bailiff of the ſaid wapentake, on the 21ſt day of 7 
1777, granted a deputation to the defendant (his menial 


ſervant), who was killing game at the time in the decla- 


ration mentioned, and did kill one grouſe within the ſaid 


-- manor of I borleton for the ſaid William Harwood, by his 


order, and for his immediate uſe; which deputation was in 
the words following, viz.—I i lian Marwood, Eſq; lord 


and chief bailiff of the liberty, wapentake or hundred of 


Langbaurgh, in the North Riding of the county of York, do 


hereby nominate, authorize, and appoint my ſervant Mi- 


chaet Pattiſon to be my game-keeper of and within my ſaid 
liberty, wapentake or hundred of Langbaurgh, during my 
pleaſure only, with full power, licence, and authority 10 
kill any hare, pheaſant, partridge, or any other game what- 
ſoever, in and upon all and every or any part of my ſaid li- 


berty, wapentake or hundred of Langbaurgh, for my ſole 


and immediate uſe and benefit, and alſo to take and ſeize 
all ſuch guns, bows, greyhounds, ſetting dogs, lurchers, or 
other dogs intended for killing of hares, ferrets, tramels, 
lowbells, hays or other nets, harepipes, ſnares, or other 
engines intended for the taking and killing of conies, hares, 
pheaſants, partridges or other game, as within the precincts 
of my faid liberty, wapentake or hundred of Langbaurgh, 
ſhall be uſed by any perſon. or perſons, who, by law, are 


prohibited to keep or uſe the ſame.” Given under my hand 
and ſeal this 2 1ſt day of Fuly 1777 — That the ſaid deputa- 


tion was duly regiſtered with the clerk of the peace, That 
the ſaid William Martuood had granted no deputation before 


that given to the defendant.” - 


The queſtion for the opinion of the court, upon the 
ſoreguing caſe, was, © whether the defendant had any 
izht or authority to kill game vpon the manor of Mbor- 

len ra 
| Davenport 


reſpective manors or reyalties (a). 


they therefore are properly royalties, and that, in the ſtatute 


N THE NINETEENTH YEAR OF GEORGE nl. 
Davenport, for the plaintiff, beſides drawing many ar- 


guments from the nature of wapentakes and hundreds, and 


the ancient ſtatutes concerning them, contended, that. the 
ſtatutes authorizing the appointment of game-keepers,/ do 
not extend to the lords of wapentake or hundred. That 
the words of 22 & 23 Car. 2. c. 25. are, © That all lords 


| of manors or other royalties, not under the degree of an eſ- 


quire, may, by writing under their hands and ſeals, autho- 
fize one or more game-keeper or game-keepers within their 
That it then gives the 
game-keepers, ſo appointed, authority to ſeize ſuch guns, 

ws, Cc. as, within the precincts of ſuch reſpectiue manors, 
ſhall be uſed by perſons not qualified. That the word 
royalty is not repeated in the laſt part of the clauſe, which 
ſhewed that it was uſed as ſynonimous to manor. That by 


the ſtatutes of 5 Ann. c. 14. 9 Ann. c. 25. and 3 Ges. 1. 


c. 11. which uſe the words © lords and ladies of manors,“ 
without any other deſcription, it was manifeſt that they only 
were meant by the legiſlature to have the power of grant- 
ing deputations. That honours, baronies, ſeigniories, and 
fees, are words applied, in different parts of England, to the 
ſame ſort of property as manors, .one of them generally 
comprehending feveral or many manors. But that the lord 
of a wapentake or hundred was to be conſidered only as 
lord of the hundred-court, or court-leet. That it would 
not be argued that a ſheriff could grant ſuch a deputation 
for his county; and if not, how could a lord of a hundred 
or wapentake, which is only part of the county, and taken 


out of it? That if this deputation were ſuſtained, there 


would be two game-keepers in the ſame manar ; for that 
lord Aileſbury had appointed one, which he certainly had a 
right to do; but that, by g Ann. c. 25. only one game-keep- 


er could be appointed within any one manor. That as to the 


uſage ſtated in the caſe, that might be evidence of a pre- 

ſcriptive free warren, ſo as to excuſe a treſpaſs, but it could 

not enable Mr. Martoood to depute another to kill game. 
Chambre, for the defendant, argued, that the queſtion 


depended upon the conſtruction of 22 & 23 Car. 2. c. 25. 


and of 5 Ann. c. 14. That all wapentakes were originally 


in the crown, and muſt be derived from it, and that courts _ 


are incident to them as to manors. 2 Roll. Abr. 73. That 


| ( F. . 
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| An implied re- 7. an action of ejectment tried on the laſt Norfalk ci. 


| a child, maybe on. the 26th of June 1770 (being then a widower without 


1778. of 14 Ed. 3. c. 39. the owners of wapentakes are called 
lords; ſo that Mr. Martuood was rightly ſtiled the lord of 
a;,2d this wapentake. That Mr. Davenport had faid, that roy- 
ILESBURY . 1 l 
ogains Alty in the ſtatute of Car. 2. was ſynonimous to manor, but 
PATT150n. that the words were manors, or other royalties.” That 
| nothing could be inferred from the omiflion of the word 
royalty in the ſtatute of 5 Ann. That acts in pari materia 
are to be explained by one another, and that act muſt be 
underſtood to extend to all who are entitled to appoint 
game-keepers by the ſtatute of Car. 2. 
Lord MANnsFIELD.—All acts in par: materia are to be 
taken together as if they were one law. In the ſtatute of Car. 
2. the words, other royalties,” are uſed, but that muſt 
mean royalties of the ſame nature with manors. Tf it had 
meant royalties of a higher nature, it would have begun 
with them. The reaſon why this word was uſed in the 
act of Car. 2. was, becauſe ſuch royalties go by different 
names in different parts of the kingdom; as honours, baro- 
nies, fees, &c. - But in the act of 5 Ann. c. 14. the word: 
are only © lordſhip or manor,“ (5) and the acts of 9 Ann. 
and 3 Ges. 1. recite the others, and only mention, . lords 
and ladies of manors.” _ = LY | 


The Poſlea to be delivered to the plaintiff. 
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u ee BRADY, Leſſee of NokRIS, againſt Cus1TT. 


ho orgy cuit, the jury found a ſpecial verdi& to the following 


quent marriage effect, viz. * That John Norris was ſeifed in fee, inttr 
and the birth of ia, of the premiſſes in the declaration mentioned. — That 


butted by pa- . 
e children, and his ſiſter Anne Aufrere, wife of Anthony Aur 111 * 
Ned by impüt-Hrere, being his heir at law) he made his will in writing f 7 

 eation, a refer» duly atteſted, and thereby deviſed the ſaid premiſſes to Is 5 


ence to it, in an T7. B. Bramſton, B. D. G. Dillingbam, T. G. Ewen, and 12207 
— T. Brograve, and their heirs, to the uſe and intent that the * 
to 29 Car. 2. c. chancellor, maſter and ſcholars of the univerfity of Can. be Wh 


3- amounts to a hrjdge, and their ſucceſſors, ſhould. and might for ever have, 
republication, > eo. ſon, 
eaten. receive and take thereout, and every or any part thereof: ng 
upon truſt as therein after was mentioned, an annuif I Arti, 
| * of F'aratic 


T. 


E cir- 
lowing 
„ inter 
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or yearly rent- charge of 1201. clear of all taxes, and other 
deductions whatever, with powers of entry and diſtreſs as 
between landlord and tenant ; and that the teſtator decla- 
red by his ſaid will, the truſts of the ſaid annuity or rent- 


charge, in the following words, viz. ** I do hereby de- 


clare my will and meaning to be, that the ſaid chancellor, 
maſter, and ſcholars, and their ſucceſſors, ſhall from time 


to time for ever ſtand and be ſeiſed and poſſeſſed of the ſaid 


annuity or yearly rent-charge, and of the ſaid powers and 
remedies ſor the recovery thereof, upon ſpecial truſt and 
confidence, and to the intent that they ſhall, from time 
to time for ever, pay, apply and diſpoſe of the ſame and 
every part thereof, to ſuch perſon or perſons, upon ſuch 
truſts, Fc. and in every reſpe& in ſuch manner as are ex- 
preſſed, &c. in the firſt twenty pages of a ſmall book co- 


vered with marble paper, wholly of my own hand writ- 


ing, and all the interlineations and eraſements therein hav- 


ing been made by me; in the twentieth page of which book, 


there are in my own hand-writing, the words and figures 
following, viz. ©* All written with my own hand, and 
bearing date Briſtol, Sept. 22, 1768, containing twenty pa- 
ges. John Norris.” — And alſo the words and figures fol- 
lowing, viz. © This is the paper or book, to which my 
will, bearing date the 26th day of June, refers. — John 
Norris.” —That ſubje& to, or chargeable with, the ſaid 


annuity or yearly rent-charge, and the powers and reme- 


dies aforeſaid for the recovery thereof, the teſtator decla- 
red his will to be, that the truſtees and their heirs ſhould 
ſtand ſeiſed of the ſaid premiſſes, in truſt for his own right 


heirs and aſſigns for ever.— That the teſtator by his ſaid _ 


will gave to the ſaid T. G. Ewen 1000l. and alſo gave 
many other pecuniary and ſpecific legacies to many other 


perſons. — That by the ſaid paper or book, to which the 


will refers, it is directed, &c. (here was ſet forth an ac- 
count of the purpoſes to which the annuity given to the 
univerſity was to be applied). That, after making the ſaid 
will, viz. in May, 1773, the teſtator married Charlotte 
Townſhend; previous to which marriage, and after making 
the will, he conveyed certain lands of the annual value of 
1230. to truſtees, for the purpoſe of ſecuring to the ſaid 
Charlotte, a clear yearly ſum of 800. in caſe there ſhould 
be no ſon of the marriage, and 600l. if there ſhould be 
a ſon, by way of jointure and in bar of dower, with re- 
mainder to himſelf in fee. That the premiſſes in the de- 
dlaration mentioned, and ſo deviſed as aforeſaid by the 


will, 


againſt 


31 


1778. 
— 
BRADpT 


Cun1iTTs 


| 32 2 
1778. 
Bzxap Tr 


againſt 
CuniTTs. 


tion) had 8bol. a year clear money, which his will, © even 


will, were not .comprized in the laſt mentioned convey- 
' ance:— That on the 13th of December 1775, the teſtator 
having then had no iſſue born of the ſaid marriage, and 
his ſaid fiſter being then his next heir at law, wrote and 
| ſubſcribed with his name a paper writing (ſet. forth in hec 
| werba, and entitled memorandum of my intention,“ in 
which, after mentioning, that, by the ſettlement. of his 
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wife (of whom he ſpeaks in the higheſt terms of approba- 
if it were not prior, could not affect, and which; be ſaid, 


it had nothing to do with,“ declared a further intention in f 
her favour as follows, My will is, (and, if I ſive to ex- l 
preſs it in legal formality, it ſhall be a coercive will) that [ 
not only all her jewels ſhall become hers; but that ſhe ſhall : 
have her choice of half the plate when appraiſed, and of . 

| half my books. That moreover ſhe ſhall have to the : 
amount of 200/. (beſides the harpſichord which I wholly 
give her) in furniture, according to her own choice of it, l 
and beſides, or over and above the 800l: 1000. in caſh to Bf . 

be paid to her within one year from my deceaſe by my exe- . 
cutors under my wilt. —In caſe I ſhall not live to procure = 
this my will and intention to be according to legal pre- 


in the words and figures following, viz. ** Memorandum of 


ſcription, I call upon you my dear ſiſter to fulfil my de- i 
ſigns, uſing too all your endeavours that none ſhall hinder oy 
you. To the page on the other ſide,” and to the page on © 
this, I have ſet my name as above dated, John Norris. an 


My friend J. Ewen take a copy of this, and if not complied on 
with, publiſh it,” —That afterwards, on the 25th of O g. 


ber 1776, the teſtator had iſſue, born of his ſaid wife, C 

Charlotte Laura Norris, the leſſor of the plaintiff ; and 8 
that on the 25th of December, 1776, being ſeiſed as afore 
faid of the premiſſes in the declaration mentioned, amongſt 
other real eſtates, he ſubſcribed his name to another paper 
writing, in the preſence of three witneſſes, who, at his re- 
queſt, ſubſcribed their names thereto in his preſence, and in 
the preſence of each other; which paper writing was dic- 
tated by him and reduced into writing by his order, and wa 


what Mr. Norris ſaid in the preſence of Mr. Bromfield, 
F. G. Erben and T. Lunt, on the evening of the 2 7th of 
December 1776. That as his will was made before he 
married. a ſecond time, he had there deviſed his eſtate to his 
heir male, and had given 10,000). to the younger children 
of the Hoveton family, but now having a female child, it 
is his meaning that ſhe ſhould iyherit the eſtate 


4s 
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as his heir, and of courſe that the 10,0007. ſhould not be- 
come due to the Hoveton children, unlefs the faid child ſhould 
die without heirs of her body. Mr. Norris alſo means that 
the 1000l. left to Mr. J. G. Ewin ſhould be paid to him, 


and alſo all the other legacies mentioned in the will to other 


people, except the above 10,000/.—Tohn Norris. — And he 
alſo particularly deſires, that the college gift may be paid and 


difpoſed as he has, in the ſaid will, dire&ed.—The parch- 


ment book teſpecting the college gift is to ſtand. —Mr. 
Brograve had inſtructions for this, and drew it up.” —Wit- 
neſs to the above ſigning of the ſaid Jahn Norris, J. Bromfield, 
J. G. Ewen, T. Lunt —That the faid clauſe in the ſaid 
paper writing laſt mentioned, immediately following the 
name John Norris, viz.—* And he alſo particularly defires, 
Sc.“ was, by the direction of the ſaid 7h Norris, ſtruck 
out by ſeveral ſtrokes of a pen drawn through the ſame, be- 
fore the teſtator ſigned the ſaid laſt-mentioned paper-writing; 
the teſtator ſaying to the perſon who reduced the ſaid 
memorandum into writing, - You may draw your pen 
through what you have now written, for there is a parch- 
ment book with the will in the hands of Mr. Brograve, that 
mentions all about it—That by the words—* children of 
« the Hoveton family,” and © Hoveton children” the teſta- 
tor meant the children of his ſaid ſiſter, who then lived at 
Haveton.— That the will of the 26th of Junt, 1770 did 


no contain any deviſe of any part of the teſtator's real 
eſtate to his heir male, or to any other perſon; except only 


the deviſe of the premiſſes above-mentioned, part of his real 
eſtate, for ſecuring the faid rent-charge to the univerſity of 
Cambridge. Nor did the ſaid will contain any gift of 
10,0007. or any other ſum of money to the Hoveton chil- 
dren, or any of them; but, in a draught of a will which 
had been prepared by the direction of the teſtator in the 
year 1768, but had never been executed, there was a deviſe 
of the principal part of his real eſtate to his faid ſiſter for 
life, with remainder to her firſt and other ſons in tail-male, 
charged with the payment of 10,0001. to the younger chil- 
dren of his faid ſiſter, on certain contingencies therein ſpeci- 


fied; And the ſaid draft contained alſo a bequeſt, of 3oo!. - 


only, to the ſaid J. E. Ewen.—That the teſtator died on 
the 5th of January 1777, ſeiſed in fgee of the ptemiſſes men- 
tioned in the declaration, leaving the leſſor of the plaintiff, 
his only child and heir at law; and that he alſo died ſeiſed in 


fee of other real eſtates of the yearly value of 2500,— That 
e C 
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after his death, and before the time within mentioned in 


which the treſpaſs, &c.— The defendant claimed under the 
deviſe to the univerſity. EE od rand ray, 
Le Blane, for the leſſor of the plaintiff.— There are two 
queſtions upon this ſpecial verdict.— 1. Whether the will 
of 1770 was revoked by the ſubſequent marriage, and birth 
of a child ? 2. Whether, ſuppoſing it revoked, any thing 
appears on the face of the. ſpecial verdict, which, in law, 
amounts to a republication, eſpecially with reſpe& to the 
deviſe to the univerſity ?—1. Before the ſtatute of frauds, 
wills of land made under the particular cuſtoms of boroughs, 
or by virtue of the ſtatute of wills (c), might be revoked by 


any expreſs words without writing, the ſtatute of wills giving 
| arg to any perſon ſeiſed in fece of lands, to deviſe ſuch 


ands by will in writing, but being ſilent as to revocation. 


' Brooke v. Warde (d), Symſon v. Kirton (e), Cranvell v. 


Sanders (f). But beſides theſe actual revocations, there 
were other acts of a teſtator which were conſidered as re- 
vocations, becauſe contrary to, or inconſiſtent with, the will; 


as a deviſe in fee, and afterwards a leaſe for years, to the 


ſame perſon, to commience after the teſtator's death. Coke 
v. Bullock (g). And theſe conflruftive revocations were 
raiſed, even where the acts done were void in law; as feoff- 
ment without livery ; bargain and ſale without enrolment; 
a grant of a reverſion without attornment; a deviſe to the 
poor of a pariſh, or to a corporation. Mountague v. Feoffereys 
(VJ, Rolle's Abr. title Deviſe (i). In the caſe of Forſe v. 
Hembling (I), it was held, that a ſubſequent marriage re- 


voked a will of land made by a feme ſole. Now, in all 


theſe inſtances, the ſubſequent deed, deviſe, or marriage 
could have no other effea, but to ſhew an alteration of in- 
tention; and therefore they prove, that any act indicative 
of ſuch a. change, was conſtrued to be a revecation. The 
ſtatute of frauds enacts, that all wills of lands ſhall be exe- 
cuted with certain ſolemnities (/). 'Then follows a clauſe, 


. preſcribing ſimilar ſolemnities in the caſe of revocations (m). 


But it is determined that this clauſe does not extend to im- 
plied revocations, or revocations in law. Speke's Caſe (n). The 
e] 31 H. 8. c. 1. | | 1 
(4) Dyer 310. | 
(e) E. 4» Fac. 1. Cro. Fac. 115. 
(f) M. 16 Fac. 1. Cro. Fac. 497. 
(g) C. B. M. 2 Fac. 1. Cro. Fac. 49. 
C Meore 429. 255 
(i) p. 614. 778 | 
(A) C. B. M. 30 El. 4 Co. 60. 6. 
(..) 29 Car. 2. c. 3. 5. 
(n) F. 6. | 
(n) Carth. 81. 
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Barl of Lincoln v. Rolls & al. (o- Tickner v. Tickner (p). 
Eyre v. Eyre (g). Brown v. Thompſon (r). Pollen v. Hu- 
band (5). 
marriage, and the birth of a child, is one of thoſe changes of 
ſituation, that will amount to a revocation in law, of a will of 
land, as well as perſonal property. And this doctrine was re- 
cognized by your Lordihip 1 in the cafe of Wellington v. Wel- 
lington (t). The ſame point came directly before the court 
of Exchequer in a caſe of Chriſtopher v. Chriſtopher, which 


was decreed 6th of Fuly 1771 (u); and it was there de- 


termined by PARKER Chief Baron, and SMYTHE and 
Avams Barons, againſt PERROT Baron, that it was a re- 
vocation. The ſame queſtion alſo occurred two years after- 
wards, in Spragge v. Stone, at the Cockpit (v). The firſt 
will in that caſe was made in Famaica, 6th of June 1764, 
by which the whole eſtate, real and perſonal, was deviſed 
to the defendant. The teſtator married in 1765, and had 
iſſue in 1766. Afterwards 16th of OHiaber 1 766, he made 
another will in England, which was in his own hand-writing, 
but not duly atteſted according tozthe ſtatute of frauds; by 
which he deviſed his eſtate, real and perſonal, to his wife, in 
truſt for his ſon. In Auguft 1770, the chancellor of Jamaicu 
decreed, that the marriage and birth of a child, and the ſecond 
will, amounted to a revocation as to the perſonalty, but not as 
to the real eſtate. On the appeal to the privy council, PARKER 
Chief Baron, Dx GREY Chief Fuftice, and Sir FARDLEY 
WirLMorT being preſent, “ So much of the decree of the 


court of chancery i in Jamaica, as eſtabliſhed the will of 1764 


with reſpect to the real eſtate was reverſed ;” and it was de- 


clared, that theſubſequent marriage and birth of a child were, 


in point of law, an implied revocation of the will of 1764.“ 
Their Lordſhips, in this order of reverſal, took no notice of 


the ſecond will.—2. If the will of 1770, in the preſent caſe, 


was. completely revoked by the marriage, and the birth of 
a daughter on the 25th of October 1776, has any thing 
happened ſince, that can be conſtrued to be a republication ? 
That cannot be without the ſolemnities required by the 
ſtatute of frauds. Gzlbert's Law of Deviſes (w). Bunker 
v. Cooke (x). The due execution of a codicil is not 
(e In Dom. Proc. 1695. 1 Eq. Ca, be : 


(2) Cited in 3 A. 742. 


(4) 1 P. ms. 304. Note. 

{r) T. 1702. 1. Eq. Ca. 413. 

(+) M. 1712. 1 Eq, Ca. 412. 

t B. R. 8 G. 3. Hil. 4 Burr. 2165. 

(«) 4 Burr, 2171, Note, 2182. Addend, 

{v) 27 March 1773. 

(w) 87, 95. CON | 

(x) Fitz Gibb, 225. Gilb, Dev. 129. | 8 
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ſufficient to republiſh a will. So determined in Lytton v. 
Lady Falkland, and in Penphraſe v. Lord Lanſdowne, both 
cited in Comyns's Reports (5). So, by cancelling a ſecond 
will, one of a prior date is not revived. Burtenſhaw v. 


Gilbert (z). The memorandum of 27th of December 1776 


is not found by the verdi& to relate to the will of 1970. 
It refers to the deviſe to the teſtator's ſiſter's children, which 
is contained in the former will of 1768, and not in the latter. 
That part of it, in which it is ſaid to be his intention that 


the college gift ſhall ſtand, was not ſigned, and is ſcratched 
out. It may be contended, that it is included under the 


words, all the other legacies” and it will be ſaid there is 
parol evidence of what the teſtator faid, when the eraſement 
was made, but the diſtinQion is clear between a legacy and 


aà deviſe, and no parol evidence ſhould be received to explain 


the teſlator's intention contrary to the legal import of the 
language he has employed. Strode v. Ruſſel (a), Cole v. 
Rawlinſon (b), Bertie v. Falkland (c). | | 
Graham for the defendant—I admit that implied revo- 
cations ſubſiſt as before the ſtatute of frauds.—But I am to 
contend—1. That there has been no revocation of the will 
of 1770. None of the caſes have gone ſo far as to ſay that 
marriage, and the birth of a child, neceſſarily revoke a will. 
The doctrine is derived from the eccleſiaſtical courts. In 
Lugg v. Lugg (d), which was decreed by the delegates, 
marriage and the birth of a child was declared to be merely 
a preſumptive revocation. The will there was only of per- 
fonal property. In the caſe of Shepherd v. Shepherd | 10], 
which was ſent out of chancery by lord Cambden for the 
opinion of Sir George Hay, it was determined, that the ſub- 
ſequent birth of children, even in the cafe of perſonalty, 


did not amount to a revocation. Brown v. Thomſon, 


[10] The follewing is the ſtate of the facts in that cafe, „ Shepherd the 
teftator having made his will, after ſome ſmall legacies to his collateral relatt- 
ons, made his wife reſiduary legatee. After the making of the will, his wife 
was brought to bed of a daughter in 1763, upon whoſe birth, the teſtator added 
a codicil, whereby he directed that the legacies ſhould be paid, and that an an- 


nuity of 300. per an. ſhould be ſecured on the refidunm, and paid to his 
daughter. The codicil arid will were found together, In 1765, another daugh- 


ter was born, and in 1768, a ſon, who was a poſthumous child, the teſtator be- 
ing dead about fix months before his birth.” —Sir George Hay, in giving his 
opinion that the will was not revoked, delivered a very ſolemn and learned ar- 
gument, in which he ſtated and examined a number of caſes not in print, 2 
well as thoſe contained in' the different reporters, 


(5) 383, 384. | 
(z) B. R. E. 14 Geo, 3. M. S. S. ; 1 
(a) 2 Vern. 621, 624. S. C. with Lytton v. Lady Falkland, 
(6) B. R. H. 1 Ann. 1 Salk. 234. 
(c) In Canc. H. 9 W. 3. 1 Salk, 231. 
(4) E. 11 J. Zo 1 Ld, Raym. 441. 2 Salk, 592. 

| : extended 


ving his 
rned ar- 


Tint, as 


: tended 


IN THE NINETEENTH YEAR OF GEORGE Ill, 


extended the rule to real property ; but that caſe, as ulti- 
mately decided, proves that it does not hold univerſally, for 


there the will was eſtabliſhed by lord Keeper Myigbt, becauſe 
the preſumption was rebutted by other circumſtances. In 
Chriſtopher v. Chriſtopher, there was a diſpoſition of the 


whole eſtate, and the child, if the will had ſtood, would 


have been without any proviſion, Spragge v. Stone, went 
entirely on the authority of Chriſtopher v. Chriſtopher, and in 
the decree it is called an implied revocation. Now if this 


ſort of revocation is only preſumptive, it may certainly be en- 


countered by evidence. Serle v. Lord Barrington (e). Such 


evidence has always been admitted in the eccleftaſtical courts, 
as appears by Sir George Hay's judgment in Shepherd v. 
Shepherd, What are the facts in this caſe? A draught of a 
will in 1768, by which the teſtator deviſed his eſtate to his 
| fiſter and her iſſue in tail, with 10,0007. to her younger 


children. This was never executed. Then, in 1770, the 
will in favour of the univerſity. And it is to be obſerved 
that the deviſe to them is only of a very ſmall part of the 
teſtator's eftate—merely a farm. Then an ample ſettle- 
ment on his intended wife. Afterwards the marriage in 
1773. Then, in 1775, the teſtamentary paper ſet forth in 


the ſpecial verdict. In October 1776 a child born; and, in 


December of the ſame year, the laſt paper atteſted by three 


witneſſes. In that paper, the teſtator does, in ſome degree, | 
confound the draught of 1768, with the will of 1770, and 
refers to both. He certainly refers to the latter, becauſe he 


mentions the legacy of 1000/. to Ewen. But in the caſe of 
preſumptions, parol evidence is undoubtedly admiſſible. And 
it appears that when he directed the additional clauſe rela- 
tive to the college gift to be ſtruck out, he ſpoke of the in- 
ſtrument of 1770 as his will. This rebuts every preſump- 


tion that he meant to revoke it.—2. But if the court were 


to hold that the marriage, and birth of a child, did revoke 


the will of 1770, I contend, in the next place, that the 


paper of the 27th December 1 776, refers to it with ſufficient 
certainty to amount to a republication. To eſtabliſh this 


poſition, I rely upon Carleton leſſee of Griffin v. Griffin (F), 


Bond v. Seawell (g), Acherley v. Vernon (h), cited in Bond v. 
deatuell, and Molineux v. Molineux (i). wt 


(e) M. 11 Geo. 1. 2 Ld. Raym. 1370. 8 Med. 278. 2 Str. $26. 

(f) E. 31 Geo. 2. 1 Burr. 549» : L | 

(g) M. 6 Geo. 3. 3 Burr. 1773. 

(5) M. 10 Geo. 1. Comyns 381. 

(i) A. 2 Face 1. Cro. Ac. 144 * 
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Le Blanc, in reply, inſiſted on the caſes of Chriſtopher v. 


C briſiopher, and Spragge v. Stone, as having expreſsly eſta- 


BR AD 


again 
Cusirr. 


bliſhed that a ſubſequent marriage, and birth of a child, 
amount to an abſolute revocation. He ſaid that the ad- 
miſſion of parol evidence, or of any writing not executed 


with the ſolemnities preſcribed by the ſtatute. of frauds, 


would be of the moſt dangerous conſequence, and would 


lead to all the inconveniences of perjury, which that act 


was calculated to prevent. That in Chriflopher v. Chriſto- 
pher, the judges founded their opinion as to revocations by 


marriage and the birth of a child, on this, that thoſe cir- 


cumſtances were matter of fact eaſily aſcertained, and of 
ſuch notoriety as not to occaſion any danger of fraud or 


perjury, and that ApAus Baron in that caſe expreſſed a 


ſtrong diſapprobation of taking other extrinſic circumſtances 
into conſideration. And he contended that the paper-writ- 
ing of December 1776 did not refer with ſufficient certainty 
to the will of 1770, for that to operate as a republication, 
and that a reference by a. ſubſequent inſtrument, though 
properly atteſted, muſt be clear and unambiguous, in order 
to re-eſtabliſh a will which has been revoked. * © 


(Mr. Dunning mentioned to the court, that he had ar- 


ned the caſe of Spragge v. Stcene.—'Fhat it was agitated at 
the bar, whether the ſtatute of frauds extends to Jamaica; 
but that the judges thought it unneceſſary to decide that 
queſtion, and that the decree was penned as it is, merely 
that it might be ſeen abroad, that the privy council had not 
decided it). | wot GY ar30 01»; 


Lord MansFitetp—l had no doubt upon this caſe from 


the beginning. I have travelled a good deal through the 
queſtion. I argued moſt of the cafes when J was at the 
bar, relative to implied revocations of wills of perſonalty. Sir 
George Hay's deciſion is not applicable to the preſent 
queſtion, becauſe* the point there was, whether the birth 
of a child alone, operated as a revocation. He held that 
it did not. And in that caſe too, the child was totally un- 
provided for. A ſubſequent marriage, and the birth of a 
child, affords a mere preſumption. - There may be many 
circumſtances where a revocation may be preſumed. The 
caſe in Cicero is an old and well known inſtance of ſuch pre- 


| ſumption (). But, upon my recolleQion, there is no caſe 


in which marriage and the birth of a child have been held tp 
raiſe an implied revocation, where there has not been a diſpoſi- 


tion of the ohole eſtate. It was a total diſpoſition in Chriſtopher v. 


(k) Pater eredent filium ſuum eſſe mor tun, alterum inſtituit haredem. Tilio 
domi redeunte bujus inſtitutionis vis eft nulla, Cic de Oratore. 
VEE i ok Fw wg Chriftpher, 
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Chriſtopher, and in Spragge v. Stone; and it has always been 
a total diſpoſition in the caſes of perſonal property, becauſe, 
by making an executor, the whole is diſpoſed of. In ſuch 
caſes, the inference is exceſſively ſtrong in favour of the 
wife and children. But I doubt extremely (I give no 
opinion) whether the circumſtances in this caſe are ſuch as 
would raiſe the preſumption. 
ſmall part of his eſtate. to a charity. Then in contempla- 
tion of his marriage, he ſettles 800/. a year upon his in- 
tended wife, with remainder to himſelf in fee. 
therefore, that he contemplated the change in his ſituation 


after the will, and provided for it as to his wife; and, with 


regard to the children, he may well be ſuppoſed to ſay, 1 
will keep them in my own power. 
given ſeveral legacies by a will, and had deviſed all his 
real eſtate to the uſe of his children when he ſhould have any. 
Would a ſubſequent marriage and the birth of a child have 


. revoked a will of that fort ?: — But I am clear on the other 
ground, that this preſumption, like all others, may be re- 


butted by every ſort of evidence. There is a technical 
phraſe for it, in the caſe of executors. It is called rebutt- 
ing an equity. Lugg v. Lugg is ſtrong to this point. 
Thomſon v. Brown was decided upon a particular, againſt a 
general, preſumption ; and Sir George Hay appears to have 
underſtood this to be the law. Now the intent here is 
glaring from the writings found by the verdict. Mr. Le 
Blanc admits that there 1s evidence to rebut the preſumption. 
If that were more doubtful, I think Mr. Graham is right 
that the inſtrument of 27th December 1776 ſets up the 
deviſe to the univerſity. This inſtrument was written after 
the birth of the child. The teſtator had ordered a draught 
of a will to be prepared in 1768. - Afterwards, in 1770, he 
makes the will in queſtion. Now what appears on this in- 


ſtrument of December 1776? The teſtator remembers the 


diſpoſitions both of 1768, and 17/0; but is not. correct as 


to which of them he had executed. But his meaning is, 


that his eſtate ſhould go to his daughter.— That the 10,0001, 
ſhould not be paid.—As to the legacy of 'rooo/l. to Ewen, 
that was to ſtand. —** And alſo all cther legacies. The 
word legacy, in its ordinary ſignification, is applied to 


money, but it may ſignify a deviſe of land, and may here 
compre hend the deviſe to the univerſity, which the teſtator 


calls a gift. 
WiLLES Juſtice of the ſame opinion. +, wa 
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1778. Asnuksr Juftice—lI am of the ſame opinion. There c 

— was. a ſtrong caſe in this court E. 13 Geo. 3. on the farit t 

* point, as to the admiſſion of parol evidence to rebut an y 

censrv. equity, or iepplicatzon. The cauſe had been e before t 

me. v 

 BvLLER Fuflice—1 am of the ſame opinion, I argued t 

the caſe alluded to by my brother As HURST. It was the a 

caſe of Rogers v. Langſield; and was decided on the 7 

= authority of Lake v. Lake (/) before lord ' Hardwicke. Fr 
if „ Burtenſbau v. Gilbert did not go upon an implied, but an a0 
. expreſs revocation, for the firſt will was in two parts, and tc 
| the teſtator had deſtroyed one of them which had remained ſo 
| in his cuſtody. In Goodright leſſee of Glazier v. Glazier, a ev 
will revoked by a ſubſequent will, but not cancelled, was eq 

held to be re- eſtabliſhed by the cancellation of the ſubſequent on 

will (Y. Implied revocations muſt depend on the circum- thi 

ſtances at the time of the teſtator's death. fro 

Judgment for the Defendant. ſhe 

ons 

(8) In Cane. 1751, 2 WA. 313- r N. 47 06% n . 255. ſui 


e Fe ie,; | | | haz 


an eos againſt Keviee. 


E goods of one Wiſe had been conveyed to Ackworth 
x ook 15 ba the plaintiff, by a bill of ſale, and had aQually been 
bailiff takes removed from the houſe of Wiſe. T wo writs of fieri facias 
= ..c "Ag at the ſuit of different perſons againſt MWiſe were delivered 
To oſt - to the ſheriff of S«/ex, (the preſent defendant,) who granted 
the ſheriff, warrants to bis officer to execute them. The officer, in 
conſequence of the warrants, took the goods above menti- 

oned in execution, and fold them. Upon this Achworth 

brought ap action of treſpaſs vi et arms againſt the ſheriff, 

(without joining the officer as a defendant.) The cauſe was 

tried, before Eyre Baran, at Horſham ſummer Aſſizes 

1778. The defence was, that the bill of ſale to the 
plaintiff was voluntary and fraudulent. Both the writs of 

eri facias were produced, and a copy of the judgment on 

which one of them had iſſued. The copy of the other 

judgment. could not be read, becauſe the witneſs, 

who was to have proved it, was intereſted. On the 

part of the plaintiff, ſtrong evidence was produced to 

ſhew that the bill of ſale was fair, and that a valuable (m) 
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conſideration had been given for it. The Judge directed 
the jury to find for the plaintiff (at all events, and whate- 
ver they might think of the bill of ſale) as to the goods 
taken under the writ, in the caſe where the judgment on 


the writ itſelf is not ſufficient evidence, unleſs where the 
action is brought by the perſon againſt whom the fferi 
facias had iſſued. The jury thought that the fairneſs and 


accordingly found a verdiQt for the plaintiff, with damages 
to the amount of the ſum for which all the goods had been 
ſold under the executions. The plaintiff had produced 
evidence to ſhew that the real value was much greater, and 
equal to what appeared on the bill of ſale. The defendant 


the plaintiff intitled to recover, they ought to deduct, 
from the ſum for which the goods had been fold, the 
ſheriffs poundage, and the other expences of the executi- 
ons. (This was on the ground, that the parties at whoſe 
ſuit the goods were taken, were the real defendants, they 
having indemnified the ſheriff). 85 

A new trial was moved for, on four grounds, viz. 1. 
That the vergit was contrary to evidence, the bill of ſale 


being voluntary and fraudulent.— 2. That there had been a 
miſdirection on the point of evidence.— 3. That the dama- 


which it iſſued had not been proved; being of opinion that 


conſideration of the bill of ſale were proved, and they 


1 

1778. 
ä 
Ackwog ra 


Kurz. 


on the contrary had inſiſted, that if the jury ſhould thinx 


ges were exceſſive, the deductions contended for not hav= 


ing been made.—4. That the action would not lie againſt 

the ſheriff, becauſe his warrants being to take the goods 

of Wiſe, he had given no authority to his officer to take 

thoſe of any other perſon, and therefore was not anſwera- 

ble, if goods which did not belong to F/7/e had been taken. 

Kempe Serjeant, Robinſon and G. Wilſon for the plaintiff. — 
Dunning and Morgan for the defendant. +» 


On the day when cauſe was ſhewn, the court was' 


clearly againſt granting a new trial on any of the three firſt 


grounds. Lord MANSFIELD ſaid, he had not the leaſt 
doubt, from the evidence ſtated in the learned Judge's re- 


port, that the bill of ſale was fair; which, he ſaid, laid the 
5 of queſtion on the ſuppoſed miſdirection out of the caſe. Bur.- 


LER Fuftice recognized the diſtinction made by EYRE Baron 


\ther on that queſtion, and ſaid, it was founded on the authority 
neſs, of a caſe in lord Raymond (m). With regard to the objec- 
the tion to the action, the court took time to conſider; Lord 


d to MaxsrIELD obſerving, that if treſpaſs would not lie, 
uable (m) Lake v. Billers. 1 Lord Raym. 733. Bull. N. P. 91. Edit. 1775. 
ation Vide the ſame doctrine recognized in Savage ui tam v. Smith. 2 Blachſt. 1104. 
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1778. no other action would, and that the point was, therefore, 
—— of very extenſive conſequence. by 
AcxworkTX Some days afterwards, Lord MANsFIELD delivered the 
agen judgment of the court to the following effect. | 
Nun. Tord MansrieLD—The only queſti W remaini 
ore y queſtion now remaining 
is, Whether treſpaſs vi et armis can be maintained againſt 
a ſheriff for goods taken in execution by his bailiff, which 
turn out not to have been the goods of the perſon againſt 
whom the fieri facias iſſued. On the part of the defendant 
it has been argued rather on authorities, than on principle. ] 
The authorities cited were 2 Rolle*s Abr. 552. title Tre/- 
paſs, pl. g, 10. and Saunderſon v. Baker et al. in C. B.T. 
12 Geo. 3. (n). The paſſage in Rolle's Abridgment does not 
warrant the objection. The caſe there, when rightly un- 
derſtood, will appear to be a particular exception to the 
general rule; and the true inference from it is, that where 
there is no exception, the ſheriff is liable. The bailiff 
of a franchiſe is not the officer of the ſheriff. He gives 
no ſecurity. It is evident from pl. 5. in the ſame page that 
this was Rolle's meaning. He there ſtates, that if a ſheriff 
take one man for another, falſe impriſonment lies againſt 
him; and, although he ſays, “ if a ſheriff take,” Ac. he 
means his barliff, for ſheriffs did never execute proceſs in 
perſon. For all civil purpoſes, the act of the bailiff is the 
act of the ſheriff. If there could be any doubt, it is cleared 
up by the very caſe in the Common Pleas, which has 
been cited for the defendant. It was ſaid at the bar, that 
that caſe was determined on the ground of recognition [II] 
by the ſheriff, and that the court was equally divided. 
The printed account of the caſe ſhews the danger of inaccu- 
rate reports [12]. I have a very correct report of it from 
Mr. Fuſtice BLacksToONE's own notes; which I will 
read. (Here his Lordſhip read the caſe exactly as it has 
been ſince printed (o).) In ſhort the point appears to be 
extremely clear; and it was not fair to puzzle us ſo long 
with it, as it ſeems the objection was ſuggeſted to Mr 
= _- [11] The recognition in that caſe was only by the undey-ſheriff. Hou 
could that alter the queſtion ? It is mentioned as decifive by all the three 
judges who delivered their opinions on the motion for a new trial. Yet it 
ſeems that ſuch a recognition could oniy make it the act of the under- 
ſheriff, If the act of the bailiff is not the act of the high ſheriff, neither 


is the act of the under-ſheriff, 
[12] The account of the caſe, in Wilſon, agrees pretty nearly with Mr, 


Juſtice Blacks ronz's report. It is much fuller ; tho“ not quite ſo accurate 
in diſtinguiſhing what the Judges ſay on the point of the recognition, from power 


what they ſay on the general queſtion, ; ED 
„ , 100 BEG TAs Joint | 
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| Serjeant Ghnn, who led for the defendant at the trial, and 1778. 
he would not take it, thinking there was nothing in it. 3 
the f | : The rule diſcharged. - do's 
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iple. HurD againſt FLETCHER and another, Executors of 

/ Sir Jonx ASTLEY, Bart. SW ea Tueſday, 24th 

. FC ty 4,545 p Nov. 

s not 5 5 Fohn Aſiley granted a leaſe to the plaintiff, in which A fine being le- 
un- there was a covenant in the following words:“ And — 

the the ſaid Sir Jahn Aſtley for himſelf, his heirs and aſſigns, with 5 

here doth covenant and promiſe to and with the ſaid John Hurd, he buſband and 

alliff * * wife to declare 


his executors, adminiſtrators and aſſigns, by this indenture, the uſes; and 


e that it ſhall and may be lawful for the ſaid John Hurd, his the uſes being 
that executors, adminiſtrators and affigns to have, hold, uſe, nada Þ7.the 
ieriff occupy, poſſeſs and enjoy all and fingular the ſaid demiſed wife in remain- 
zainſt premiſſes, with the appurtenants, and receive and take the der to A. If the 
c. he profits thereof, to his and their own uſe and benefit, with- — — 
eſs in out any let, ſuit, trouble, interruption or diſturbance of the nant for quiet 
s the BW (aid Sir John Aſtley, his heirs or affigns, or any perſon or 3 _ 
eared perſons claiming or to claim by, from, or under him.” The cloning ade 
EY leſſee having been evicted by lord Tankerville; who had ſuc- Fm ee. OY 


ceeded to the eſtate, this action was brought upon the cove- action on the 

{11] nant againſt the executors of Sir John. The defendants covenant will lie 

"dec. BY pleaded, that lord Tankerville, at the time of his entry into bag tbe buf 

acc?” the premiſſes, and evicting the plaintiff, „ did not claim nor tors, 

ee was intitled "to the premiſſet by, for, or under the ſaid Sir 

| will Wh John Aſtley.” The cauſe was tried at the laft ſummer 

it has aſſizes at Shrewſbury, when a ſpecial verdi& was found, 

to be BY which ſtated in effet, — That lady A/tley, being ſeized in 

long Bf fee, intermarried with Sir John Aſiley.---That in 1716, 

Mr. after the marriage, by indentures between Sir Fohn and 

Hon lady Aſtley of the one part, and truſtees therein named of 

x way the other part, Sir John and lady Aſtley covenanted to levy 

. under. a fine, the uſes of which they thereby declared to Sir Fobn 

| neither I for life, remainder to truſtees to ſecure 5001. a year to lady 

„ich Mr. Aſtley for life, remainder over; with a power to Sir John to 

accurat: I make leaſes under the uſual reſtrictions; and with a joint = 

n, iro" power of revocation to Sir Jobn and lady Aſtley during their i 
Joint lives.-— That a fine was accordingly levied. — That 1 

afterwards, by a Joint deed executed in 1753, they revoked 
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all thoſe: uſes declared by the indentures of 1716, which 
followed the eſtate for life and power of leaſing given to 
Sir Jahn, and declared new uſes to lady A/iley for life, with 
intermediate remainders, remainder to lord Tankerwlle in 
tail. — That, in 1771, Sir John Aſiley made the leaſe to the 
ore containing the covenant on which the action was 


brought, and which leaſe was not agreeable to the leaſiug 
power reſerved by the ſettlement.— That the plaintiff enter- 
ed.—That Sir John Aſiley died ſoon after, and all the prior 
eſtates being determined, lord Tankerville's eſtate veſted in 
_ poſſeſſion, and that he had taken advantage of the defect in 


the leaſe, and had evicted the plaintiff. The queſtion was, 
whether lord Tanzerville claimed under Sir John, or only 
under lady Ajiley ? It under Sir John, the plaintiff was en- 
titled to maintain this action of covenant. 
Leyceſter for the plaintiff. Bewer for the defondans, 
Lord MANSFIELD deſired Mr. Bower to begin. 
He argued—1. 'Fhat the deed declaring the uſes, and the 


fine, were to be taken together, and conſidered as making 
only one conveyance: and that perſons taking by virtue of 


a power, take under the perſon who creates the power, not 


under him who executes, it.—2. That a huſband is only 


joined in the fine of a wife's eſtate for conformity, but that 
the fine is conſidered as the act of the wife, not of the 
huſband, and the conuſee is in by her only, infomuch that 


«it a wife levy a fine without the huſband's concurrence, 
and he do not enter during the coverture, it will bar her 
after his death.—3. That when a revocation of a prior 


declaration of uſes has taken place under a power to revoke, 
and new. uſes are declared, the new declaration of uſes 
makes part of the fine, and is to be taken as the ſame con- 
veyance with it, in like manner as the firſt declaration 
would have been, if it had not been revoked. And there- 


fore, if perſons claiming under the firſt, were to be conſi- 


dered as in of the wife's eſtate only, fo muſt thoſe claiming 
under the ſecond. He cited 1 Ath, 560. Ex parte Caſ- 
wall, Bro. Abr. title Fines, (a). Roll. Abr. p. 346. (J). 
Zouch v. Bamfield, (e), Doe, Leſſie of Odiarne v. Whitehead 
i), Beckwith's Caſe W » Charnoch, v. 8 ( f * Hol- 


(a) N. 3 
(6) N. . 

6001 2. 82. 2 

(%) 2 Burr, 704- 

{e) 2 Co. 56.6, 

5 Cre. Klix. 129. 1 Leon, 114. 


; 8 land 


ich 

to 
ith 

in 
the 
vas 
ſing 
ler- 
rior 
in 
t in 
vas, 


Dnly 


en- 


the 
king 
je of 
, not 
only 
that 
* the 
that 
ence, 
r her 
prior 
oke, 
uſes 
Con- 
ation 
here - 
conſi- 
iming 
Caſ 
. (6). 
te head 


Hol- 


land 


IN THE NINETEENTH YEAR OF GEORGE III. 45 
Holland v. Jaclſon (g), Mary Portington's caſe (), Daniel 1778. 
v. Ubley(i), Cromtuell's caſe (H). 1 — 

Lord MANSFIELp faid, the caſe was ſo clear that Mr. 228 
Leyceſter had no occaſion to reply. That juſtice was ſtrong- Fre. 
ly with the plaintiff —That it was true that a fine, and the 
deed to lead the uſes, were to be confidered as one convey- 
ance, but that as Sir John Aſtley was a neceſſary party to 
the ſecond declaration of uſes, by which the eſtate was 
limited to Lord Tankerwille, his lordſhip certainly claimed 
under him, within the meaning of this covenant.—That 
undoubtedly. Sir John had covenanted againſt his own acts, 
and that the new limitations were created by one of his 
acts. 3 Aint #4 

Judgment for the'plaintiff.* 


* Mr. Lœceſter meant to have cited Butler v. Stwinnerton, Palmer 339. 
r) Bridgman. 75» \ . 
) 11 Co. 43. 

(i) Sir V. Fones 138. 

(4) 2 Co. 78. 


TRINDER againſt SHIRXILE v. Toeſter, 
| 24th Nov. 


N Monday 16th November, Bower had obtained a rule Bail is to be di. 


harged, if the 
to ſhew cauſe why an exoneretur ſhould not be entered defendant fue. 


on the bail- piece; the defendant having become a peer (by ceed to a peer- 
ſucceſſion to his brother the late earl Ferrers). The ground . 
of the motion was, that it was no longer in the power of 
the bail to ſurrender the principal. Baldwin for the plain- 
tiff now declared that he could not ſhew any cauſe againſt 
the rule. Upon which it was made abſolute, 3 
This was ſaid to be the firſt inſtance of the kind that had 
come befote the court. | 8 | 


Saturday 
, 21ſt Nov. 
S | 1778. 
WO Juſtices removed a married woman and her child, The vemoral of 


1 from Zwell to Leigh, in the abſence of the huſband. io ur rg 


On an appeal this order was quaſhed. The huſband after- the, >»/bard's 


ettlement. 
Wards | 


The KING againſt the ĨHABTITAwTSOf Leicn... 
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| 1778. wards returning to Zell, he together with the wife and 


child, were removed under a new order to Leigh, which laft 

The Kix order the ſeſſions confirmed; but upon a certiorari, and a 
24 rule to ſhew cauſe why it ſhould not be quaſhed, the Solicitor 
n General now gave it up, as not to be ſupported ſince a late 
determination of the ſame queſtion, in the caſe of Rex v. 


Hinckſworth (1) [13]. 


[13] That cafe was as follows : Two Juſtices removed Sarab, calling her 
in tbe order, the wife of Feſepb Griffin, and five of _ her children, from 
Cheſhunt to Hinckſworth, in the buſband's abſence, and without having examin- 
ed him. This order was not appealed from. The huſband ſoon after went 
to his wife and children at Hlnckſworth, from whence they were all ſent back 
under a new order to Cheſhunt. The pariſh of Chtſhunt appealed againſt this 

+ order, and producing the former one, inſiſted that it was concluſive as to 
the huſband, as well as the wife and children. The ſeſſions however, after 
hearing evidence as to Griffins ſettlement, confirmed the new order as to him, 
and quaſhed it as to the wife and children, The wife then went back with 

her children, to her huſband at Cheſbunt. After which, à third order was 
made, removing the children again to Cheſbunt, This was likewiſe appealed 
againſt, and confirmed as to all, but two of the children who were under ſeven 
ears of age, as to whom it was quaſhed. The caſe bad come on in this court 
the term before, but the firſt order not having been ſtated, on which the 
whole queſtion turned, it was poſtponed till that order ſhould be brought be- 
fore the court, Bearcroft and Stanley now argued in ſupport of the laſt order, 

Wallace and Thornton on the other fide, Lord Mansficld—The pauper does 
not complain. There is nothing in this caſe. It is admitted that if they 

| had put into the firſt order, that it was the huſband's ſettlement, that would 
have been concluſive, and the omiſſion makes no difference. The general 
caſe is, that the huſband's ſettlement is the ſettlement ef the wife. There at: 
ſome ſpecial exceptions ; as where the huſband is beyond ſea. | But the pre- 
ſumption is in favour of the general rule, and if this had been the caſe of an 
exception, it ought to have been ftated. . Rule made abſolute to quaſh all the 
orders hut the firſt, a : ; 
r 0) H. 18 Geo. 3. 


Tueſday, 5 | N THORNTON againſt Da LL AS. 
24th Nov. ph | 5 
Though a pri- CTION for money had and received. Pleas.—1, 


ds 88 5 The general iſſue.—2. A bankruptcy on 10th Febri- 


by conſent, a gry 1774.— The replication to the ſecond plea admits the 

"y {roam bankruptcy, and that the plaintiff's cauſe of action accrued 
ptcy does not "NY - 

protect future before. But the plaintiff further ſays that after the 24th 

_— _ of June 1732 (n), and after the making of the ſtatute o 

in the N 5 Geo. 2. c. 30. and before the iſſuing of the commiſſion 

are paid onder of bankruptcy in the plea mentioned, to wit, on the 6th of 


the ſecond com- | . 

3 | November 1754, the defendant was diſcharged as a bankrupt, 
| _— and that on the 2d of June 1764, he was again diſcharged 
as a bankrupt, under that act of parliament, “ and * 

| 1 5 the 


(m) L Geo, Ko Ce 30. 8 9. : 
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the eſtate of him the ſaid defendant, againſt whom the ſaid 
commiſſion was awarded under which he was declared and 
became a bankrupt, as in the ſaid plea is mentioned, hath 
not produced, nor will produce, clear after all charges, 


ſufficient to pay every creditor under the ſaid commiſſton, 
fifteen ſhillings in the pound for their reſpective debts ; to 


wit, at London aforeſaid, in the pariſh and ward aforeſaid ; 


and this the plaintiff is ready to verify. Wherefore he 


prays judgment, and his damages by him ſuſtained, by rea- 


| ſon of the non-performance of the ſeveral promiſes and un- 


dertakings in the ſaid declaration mentioned, to be adjudged 
to him, according to the form of the ſtatute in ſuch caſe 
made and provided, c. —Rejoinder—** That the commiſ- 
ſion of bankruptcy, under and by virtue of which the ſaid 
defendant is in and by the ſaid plea, pleaded in reply, ſup- 
poſed to have been firſt diſcharged after the iſſuing thereof, 
to wit, on the 26th of April, in the ſeventeenth year of the 
feign of our lord the now king at London aforeſaid, in the 
pariſhwand ward aforeſaid, by a certain writ of our ſaid lord 
the king of ſuperſedes, the date whereof is the ſame day and 
year laſt- mentioned, then and there duly iſſued out of the 


court of our ſaid lord the king of his high court of chancery, - 


the ſame court then and till being at Meſtminſter in th 

county of Middleſex, under the a. ſeal of Cry Britain, 
was in due manner diſcharged and ſuperſeded.” - The like 
ſuperſedeas to the ſecond commiſſion. —Sur-rejoinder—That 
the original writ in this action was ſued out, iſt November 
1776; and that the fi commiſſion in the replication men- 
tioned, was ſuperſeded on the petition of the ſaid defendant, 


by and with the conſent of all the creditors who proved debts- 


under that commiſſion ;. the ſecond, in- like manner; and 
that the ſame commiſſions were, and each of them was ſuper- 
ſeded after the ſuing out the faid original writ —Demurrer 
and joinder in demurrer, AE 

Cooper for the defendant. —The queſtion. is, Whether 
under 5 Geo. 2. c. 30. Dallas is diſcharged by the commiſ- 
ſion of bankruptcy which he has pleaded; or whether his 
future effects remain liable. There are two grounds made, 


why the writs of ſuperſedeas ſhould not operate in his fa- 


vour.—1 . That they were after the original writ. —2. Be- 
cauſe, they were obtained on the petition of the bankrupt | 
and dy the conſent of the creditors. As to the firſt, the 
commiſſions being now ſuperſeded, though the bankrupt 


vid not pay fifteen ſhillings, they are as if they never 


exiſted ; 


/ 


1778. 


againſt 


— — 


THORNTON 


DALL As. 


1 


Tao w rom 
againſt 


DaiLas. 


1778. 


In every thing that was neceſſary, the creditors being 
ſatisfied. I can find no caſe on the ſubject; from whencel 


to their being ſuperſeded. He admits that he was 4% ny 


4 
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exiſted; and as to the ſecond, I do not underſtand what dif. 
ference it makes. The chancellor has in fa& ſuperſeded 
them; and it does not appear what his ground was. It 
they are become as nullities, the allegation that fifteen ſhil. 
lings in the pound were not paid, is perfectly nugatory, 


ly ns. I 


The defendant cannot have the benefit of the former com. il | 


miſſions: He ſhould not therefore be prejudiced by them. 


He certainly could not plead his certificates under them. It 
may be ſaid the ſuper/edeas may be obtained by colluſion, 


But colluſion is not to be preſumed ; it ſhould have been 
pleaded. The probability is, that the bankrupt conformed 


infer that no ſuch claim has ever been attempted, where the 


former commiſſions were ſuperſeded. - 
Davenport for the plaintiff.—It is under the laſt bank: by 
ruptcy that the act requires fifteen ſhillings in the pound to a5 
be paid, in order to protect future effects. The defendant Wi b, 
pleads his laſt bankruptcy. The feplication is, 1 be be- x 
came a bankrupt in 1754, and again in 1764. From the iu 
rejoinder, it appears that he reſted under the bankruptcies 0 
of 1754 and 1764, till 177. Then he finds himſelf preſſed I ane 
upon, becauſe the ſtatute ſays, unleſs you pay fifteen ſhi I _ 
lings in the pound, your future effects ſhall be liable. Upor WF the 
this, at the diſtance of above twenty years from the firſt o not 
the two commiſſions, he gets the conſent of his creditor Wl ach. 


under thoſe commiſſions (who have no intereſt to oppoſe it] 


charged under the two former commiſſions. That is ſu-Wl ;.;; 
Kcient for my purpoſe; for the words of the ſtatute ac agi. 


expreſs, that when a bankrupt has been diſcharged under 1M in t 


former commiſſion, his effects ſhall remain liable, unleſs he WI 
pay fifteen ſhillings under. the ſubſequent commiſſion, He the 


admits that he cannot now pay fifteen ſhillings. The for-: aye 


mer commiſſions are not as if they had never exiſted. Not wh 
only ſales of goods, but even a bargain and ſale of land the! 
would ſtand good. | tenti 
Lord MAN STIEIB — There is nothing in this caſe. Wi the r 
The only queſtion is, whether a ſuperſedeas can make a thing WF to r. 


not to have been done, which in fact has been done. The defer 


defendant was diſcharged under the former commiſſions T. 
which is all that need be enquired about. But beſides, the in ſur 


adt ſays, that if a bankrupt has compounded his debts, he mul 


pay fifteen ſhillings under a ſubſequent commiſſion of bank: 
| : | 8 ; Tuptc); 
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ruptcy, in order to protect bis future effects. Here, the 
creditors had compounded, if the former bankruptcies were 
to he conſidered as never having exiſted; for they accepted 
of the dividend in lieu of their Whole debt. 1775 

WiLLEs and ASHURST, Juſtices, of the ſame opinion. 

Born, Juſlice — The bankrupt laws were made for 

the benefit of the creditors, not of the bankrupt. 


. +. Judgment for the plaintiff, | 


CTF „ 5 | * | 
White againff SEALY, and others. 


PHE defendants had entered into 4 bond, in the penal 
| ſum of 600 J. conditioned, inter alia, for the pay- 
ment of a yearly rent of 5 70 J. by another perſon. The 


rent being in arrear, the bond was put in ſuit, and judgment 


by default obtained againſt the defendant. Afterwards 
another action was brought on the ſame bond, and a ſecond 
judginent entered up. Then a third action was commenced, 
in bar of which the defendants pleaded the firſt judgment, 
and then obtained a rule to ſhew cauſe why the ſecond ſhould 
not be ſet aſide; with coſts; and why, upon payment of 
the penalty and coſts of the firſt ation; the plaintiff ſhould 
not acknowledge ſatisfaction ori record. They, ſtated. in the 
affidavit on which the rule was granted, that they had not 
pleaded the firſt judgment in baf to the ſecond action by a 
miſtake they had fallen into; in conſidering the ſecond decla- 
tation when delivered as being the fame; and in the ſame 
action, with the firſt, and only delivered to cure a miſtake 
in the indorſement on the other. The queſtions were, 1. 
Whether the bond in this cafe was a ſtanding ſecurity for all 


2 


49 
1778. 
TrorxTON 
3 
Dar 8. 


, R 


Friday, 

27th Nov, - 
In debt on a 
bond for pay- 
ment of rent, 
the bond is only 
a ſecurity to the 
amount of the 
penalty. 


* 


the payments of rent during the term (which was for twenty _ 
one years) or only to the amount of the penal ſum? 2. 


Whether, upon the equity of the caſe; and the affidavit on 


the part of the plaintiff, it did not appear that it was the in- 


tention of the parties that the ſureties ſhould be bound for 
the rent during the whole term, ſo as to entitle the plaintiff 


to retain the advantage he had got by the miſtake of the 


defendant ? 


The Solicitor Genera! ſhewed cauſe, — Dunning and Bower | 


in ſupport of the rule. 


8 D 5 BuLLzR; 
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2208, By LLERz Fuſtice, at the firſt, was ſtrongly of opinion or 


- : 8 — the firſt point (which had not been made at the bar) that by 


Tana the ſtatute of 8 g V. 3. c. II. an obligee of ſuch a bond 

HE as this, might from time to time affign breaches, and 

HL recover his damages, and have execution for them, though 

they amounted to more than the penalty in the bond, and 

47-4 the judgment ftill remain as a ſecurity for all fobſequen 
A. a X ;;, breaches. 

ASHURST, Fuſtice— That would be very equitable a; 
againſt the leſſee, but extemely hard on ſureties, who only 
mean to bind themſelves to the extent of the penalty. 

Lord MANSFTIEEID— 1. As the bond is conceived, are 

the defendants liable for more than the whole penalty? [ 

think not, upon the true conſtruction of the ſtatute of 

Filliam, the meaning of which only was, that a plaintiff 

ſhould not, upon every breach, be obliged to go into 

court of equity to have iſſues directed of quantum damm- 

ficatus. 2. Is there any thing collateral that ſhould make 

the ſureties liable for more? I ſee nothing in the facts of the 

tranſaction, which ought to have that effect. The lip in 

not pleading the firft judgment to the ſecond action, only 
- HE the coſts of that action, and not the merits.  _ 

 BuLLER, Juſtice, now deelared himſelf to be of the ſame 

opinion concerning the conſtruction of the ſtatute. 

The rule made abſolute, but without coſts; ſome circum- 

ſtances appearing which ſatisfied the court, that the leflor 

was miſted by the ſuteties, with RR, to the ſmalloeſs of 


the penalty. 


2 


Dos Leſte « sue, _—_ PAT 


24th Nov. 


.- A leaſe void 
lake nine 7 "RY, AISE Newton, OY being ſeized in fee of the 
der-man, cannot 
| be ſet up by his for life, remainder to truſtees to preſerve contingent re- 


| ta 
rent, m_— mainders, remainder to the firſt and other ſors of Sir 


ing the tenant to Adrchael Newton in tail-male, remainder to the leſſor of the 


_— — 4 plaintiff for life, remainder to his firſt and other ſons in tail- 
' L 
intereſt veſts in male, with divers remainders over. Jervaiſe Newton died 


— 728. Sir Michael Newton being ſeized of the lands i 


lands in queſtion, deviſed them to Sir Michael Newt 


queſtion by virtue of the deviſe aforeſaid, by indenture 0 


leaſe dated 2d * I 7355 in conſideration of 1920 
|  demileo 
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| demiſed them to the defendant for the term of 99 years, if 
the defendant John Shirburne and William Laſbury or either 


of them ſhould ſo long live. Sir Michael Newton died in 
1743, Without iſſue male; and on his death, the leſſor of 
the plaintiff entered on the premiſes, and was ſeized thereof 
for his life. John Shirburne died in 1767. And afterwards 


e the plaintiff, by indenture of leaſe dated 3oth 


Jun⸗ 1767, for the conſideration of 30 J. demiſed the lands 


in queſtion to the defendant, from and after the deaths of 


the defendant, and William Laſbury, for the term of gg years, 
if John Griffin ſhould fo long live. Sometime afterwards 


William Laſbury died, and thereupon the leſſor of the plaintiff, 
by indenture of leaſe dated 2gth November 1 769, in conſi- 


deration of the ſum of 304. demiſed the lands in queſtion to 


the defendant, for another term of gg. years, from and after 


the deaths of the defendant and Jahn Griffin, if William 


Mrigbt ſhould fo long live. The defendant paid his rent to 
Sir Michael Newton during his liſe, and after his death to the 
leſſor of the plaintiff until ſeveral years after the granting 


of the laſt-mentioned leaſe, and allo paid a heriot to the 
leſſor of the plaintiff, on the death of Jahn Shirburne, and 


another heriot on the death of William Laſbury. The 


leſſor of the plaintiff from time to time ſummoned the de- 


fendant as his tenant, to do ſuit and ſervice at his manor 


The defendant, ſince the death of Sir Michael 


court, 


| Newton, had laid out conſiderable ſums of money in im- 


proving the lands. The leſſor of the plaintiff never queſ- 
tioned the validity of the leaſe granted by Sir Michael 


Newton, and the defendant had no notice of the defect of 


title of Sir Michael Newton, to grant the leaſe, not being 


apprized of any ſuch defect, till about four years before 


bringing the preſent ejectment, when an objection being 


made by the remainder-man to the power of Sir Michael 


Newton, and of the leſſor of the plaintiff of granting leaſes 
for a longer time than their own lives reſpectively, the leſſor 
of the plaintiff offered the defendant to pay him back the 
conſideration money of the reſpective leaſes granted by him, 
provided the defendant would account. with him for. the rents 
and profits received by the defendant from the time of the 


death of Sir Michael Newton (deducting what he had laid 


out on improvements); but the defendant 'retuſing to accede 


Wo 
1778: 


— 


Dox 


©, again 


Bu rekrx. 


to this propoſal; the leſſor of the plaintiff gave him proper | 


notice to quit the premiſes before bringing the ejectment. 
Reverſionary leaſes of the ſame nature as thoſe above ſtated, 
are uſually made in the MWeſtern counties of England, to 
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commence not only from the deaths of the perſons named in 
the leaſe in poſſeſſion, but alſo from the end, or other fooner 
determination, of the leaſe in poſſeſſion. | | 

On a ſpecial caſe from the Weftern circuit, ſtating the 
facts as above ſet forth, the queſtion was, whether the 
original leafe to the defendant was affirmed by any of the 
acts of the leſſor of the plaintiff, after the death of the 


On Tueſday the 24th day of 'Nevember, this queſtion 


came on to be argued by Gould for the plaintiff, and Heath | 


Serjeant for the defendant. 

For the plaintiff it was argued, that the leaſe having 
become abſolutely void on the death of Sir Michael Newton, 
none of the acts done by the leſſor of the plaintiff could re- 
eſtabliſh it. That this could not have been done, even by 
the moſt formal deed of confirmation, which could only 
operate om a voidable leaſe, not on one abſolutely void. 


For this, he relied" on a late cafe of Goodright v. Humpbrys, 


in the Exchequer, as directly in point [r4]. That although 
the receipts of rent, in the preſent caſe, had been for 2 
longer time than in the other, that circumſtance could make 
no difference. That the reverſionary leaſes could not affect 
the title of the leſſor of the plaintiff to recover, becauſe the 


| event on which the firſt of them was to commence, had not 
Happened, for it was to take effect, not on the determination 


of the former, but after the death of the defendant. Rector 
of Cheddington's caſe (g), 2 Fitz. Abr. 161. b. 1 Þifl. 308. 

For the defendant, it was ſaid that the diſtinction in the 
Books between void and voidable was founded on miſtaken 
reaſoning.— That upon ſimilar reaſoning, it was formerly 
held that a leaſe' made to commence from the day of the dat? 
i 8 N | ö » ; F muſt 


- [14] Goodright leſſee of Wynne v. Song came on in the court of Exche- 
2 in the form of a ſpecial caſe, which ſtated That June Lady Bullelhy 
Kaving been tenant for life, with remainders over in tail, to her firſt and 
_ other ſons and daughters ſucceſſively, and with power to her to leaſe for 21 
years in poſſeſſion and not in reverſion, intermarried with Edward Willians, 
Who, without her concurrence, derniſed to the defendant, to hold from the 
Feaſt of the annunciation then next to come, for 99 years, determinable on 
three lives, — That the leſſor died, and afterwards lady Bulkeley died, leaving 
2 eldeſt daughter tenantin tail 5 whe ſuffered a recovery, and afterwards 
matried the leſſor of the plaintiff, — That ' Zdward Williants received the rent, 
reſerved during his life. That after his death his widow in like manner re- 
ceived the rent, and granted receipts, That the daughter alſo received the rent 
- till her marrisge, and her hüſband for ſome time after the marriage, and tha 
counterpart of the | leaſe was found in his pofleflion. — The court were of 
opinion that the leaſe was, void, and gave judgment for the plaintiff, 


© (5) M. 30 & 41 Elz. B. R. 1 Co. 553. 


Oo ® 6A 9 »y 


— 


IN THE NINETEENTH YEAR OF GEORGE Il. | 


muſt be a _Tevecſionary leaſe, and therefore void under a 
power to grant only leaſes in poſſeſſion ; but that in a late 
deciſion of this court, good ſenſe had prevailed. over 


authority, and it was determined that ſuch a teaſe might 


be conſidered as not excluding the day of the date, if ſuch 


appeared, to have been the intention of the parties [a5].—. 


That in like manner, the old notion that there could not be 
croſs remainders by implication between more than two had 
been exploded as contrary. to ſound reaſoning [ 16].— That 
the court always iaclined to ſupport, rather than deſtroy, 
grants and leaſes. — That the leffor. of the, plaintiff in this 
caſe would net be ſuffered to ſay he was ignorant of the 
defect in Sir. Michael Newton's power to grant leaſes, be- 
cauſe, as he took under the will as well as Sir Michael, he 
muſt be preſumed to have known the limitations contained 
in it. | 


Lord MANSFIELD, on the argument, ſeemed inclined 5 


to ſupport the leaſe. He ſaid, there could be no confirmation 


of a thing abſolutely void, but that the acts of the leſſor of 


the plaintiff might operate as a new grant [17]. However 
he defired it might ſtand over; and now, juſt before the 
riſing of the court, his Lordſhip delivered the opinion of the 
court very ſhortly in favour of the leſſor of the plaintiff. 
He ſaid, there did not appear to have been any intention 
either to confirm the old leaſe, or grant a new one. That 

| FFV 


{15] Pugh v. The Duke of Leeds and Lord Godoiphin, M. 18 Gee, 3. an iſſue 
out of chancery, tried at Shrewſbury, and a caſe reſerved, which ſtated a 
power to grant leaſes in poſſeſſion only, and not in reverſion. — The leaſe in 
queſtion was to commence from the day of the date thereof—"" Lord 
Mansfeld, in a long argument in which he diſcuſſed minutely all the caſes on 
the ſubject, delivered his opinion that the words “ from the day of the date“ 
might be conſtrued to include that day, and that tbe leaſe was good; and 
Afton, Willes, and Afpurſt, Fuftices, concurred. ; 

' [16] The caſes of Doe leſſee of Burden v. Burville, Z. 13 Gro. 3. Wright 
v. Lord Cadogan, Holſord and others, (being a Caſe out of Chancery) E. 14 Geo, 


3. Perry and another v. White, leſſee of Bertie (which was a writ of error from 


B. R. in Jreland) Z. 18 Geo, 3. and Phippard v. Mansfield, E. 18 Geo. 3. 
were all caſes in this court, on croſs remainders by implication between more 


than two, and the general principle eftabliſhed by them all, is that between 
two, the preſumption is in favour, between more than two againft, croſs 


remainders; but that by neceſſary implication they may be raiſed between more 
than two, as well as by expreſs words. . | 
{17] In the caſe of Goodright leſſee of Carter v. Stratban, which was deter- 
mined in this court in M. 15 Geo. 3. but was not cited on the preſent 
occaſion, a mortgage, in the form of a leaſe, was granted of a feme covert's 
eſtate, by the huſband and wife, After the huſhand's death, the deed being 
in the hands of the mortgagee, the wife had directed the tenants in poſſeſſion 
to attorn to the mortgagee, had ſettled with him for the balance of the rents, 
ſtiling him mortgagee, and bad not queſtioned his poſſeſſion for a confiderable 
number of years, Lord Mansfield ſaid, in delivering the judgment of the court, 
that they were all of opinion that the conveyance in. this eaſe, though 2 the 
9 | orm 


33 ; 


1778. 


againſt a4 


BY TCH 


i CASES IN MICHAELMAS TERM. . 
1778. both the leſſor of the plaintiff and the defendant had 
— proceeded under a miſtake, and had ſuppoſed the original | 


Dor, leaſe to be good. 
Boreas. The Poſtea to be delivered to the Plaintiff. | 


form of a leaſe, was in ſubſtance 4 mortgage, and, not being withia the reaſon 
for which leaſes by a feme covert are held to be only voidable, was abſolutely 
| : void, on the death of the huſhand ; but that the acts done by the widow, the 
| deed being in poſſeſſion of the mortgagee, were tantamount to a re-delivery, 
which, without a re-execution, is equivalent to a new grant. The authorities 
on which he ſaid the court relied were, Perkins, ſef?. 154. and the year- books 
1 there cited. Co. Litt. 36. 4. 2 Roll. Abr. 26, — The queſtion came before f 
1 | the _ on a motion for a new trial,” 


— 


The End of Micnazias Term 19 Grog Il, 
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ARGUED and DETERMINED | 


IS THE | 
Court of KING BENCH, 


1 N 


| Hilary Term, 


10 the Nineteenth Year of the Reign of Gon III. 


4 i. 
tied 99 * 9 — 


7 3 Tueſday, 
 MilFrgoRD agate MAY OR. 26th. January, 


N. a rule to ſhew cauſe why the defendant ſhould not oo oh BM | 
be diſcharged. 'The ground was, that by the affida- accepted, an ac- 


[4 ill li — 
di on which he was held to bail, it was ſworn, „that he bem deb. bo 


was indebted to the plaintiff as indorſee of a bill of ex- drawer, before 


cc change”, but that the bill in fact was not yet due. The the time when 
it is made paya- 


defendant was the drawer of the bill, and the drawee had ble. 
refuſed to accept it. 

BULLER, Juſtice —lt i is ſettled that if a bill ws. exchange 
is not accepted, an action on the bill will lie immediately | 
againſt the drawer, although the time of payment is not 
come. This I remember to have been determined in 
the year 1765, in a cauſe in which Sir Fletcher Norton 
was counſel for the defendant (a). The reaſon is this, as 


Lord M ANSFIELP ſaid in that caſe, that what the drawer 


had undertaken, has not been performed, the drawee not 6 
having given him the credit which was the ground of the 
contract. There have been a great many 00m of the 
ſame ſort ſince that time. 
WiLLEs and ASHURST, Juſtices, C of the ſame apinion, TH 
Lord MANSFIELD abſent. 
The rule diſcharged. 


0 N Vo Parrier, Buller $ Nife Prius, 269, Ed, 1775» 
Rinaerfey 


* veſday, 
| 26th January. 
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Nr againſi Oxrz and others. 


T* N an action of treſpaſs for thing in the plaintiff's fiſhery, 
in part of the river Dove, which was tried at the laſt 
aſſizes at Stafford, before SKYNNER Chief 4 Baron, a verdict 
was found for the plaintiff, upon which a rule was obtain- 
ed to ſhew cauſe why there ſhould not be a new trial. 
The plaintiff had declared upon à ſeveral fiſhery, but was 
not owner of the ſoil, and the defendants having pleaded 
the general iſſue, and alſo ſeveral juſtifications as ſervants 
to William Cotton, the firſt plea in which Cotton was men- 
tioned, had called him the ſaid William Cotton, although his 
name had not before appeared on the record. At the trial, 


the plaintiff*s counſel were unwilling to riſk the caſe on the 


point, which ſeems yet not quite ſettled, whether a perſon 


who has an excluſive right of fiſhery, but without the ſoil, 


can declare on a ſeveral fiſhery. The defendants on the 
other hand, could not have availed themſelves of their ſpe- 


cial pleas on account of the miſtake: juſt mentioned. It was 
therefore agreed that the cauſe ſhould be tried, as if there 
had been a count on a free fiſhery, and as if the pleas had 


been amended; and that, next term, the pleadings ſhould 


be ſo amended by conſent. The plaintiff derived his title, 


under a leaſe dated in 1753, from the duchy of Lancaſter, 


in which there was a proviſo, that the leaſe and all aſſign- 
ments thereof ſhould be enrolled within three months from 
the date, with the auditor of the duchy, or otherwiſe ſhould 
become void. The original leſſee made a leafe in 1777, to 
the plaintiff for a term ſomewhat lefs than what remained 
unexpired of the original term. To prove the enrollment of 
the leaſe of 1753, a memorandum or certificate on the 
margin of the leaſe was read, ſigned © Peregrine Fury au- 
* ditor.” No evidence of the enrollment of the ſecond 
jeaſe of 1777 was offered. The plaintiff had paid the rent 
to the duchy, up to the time of the trial. 

Counſel for the plaintiff, Adair, Serjeant, Howarth and 


Coteper (and, at the trial, Keen). For the defendants, 


Bearcroft, Dunning, and in 
The application for a new trial was made on four grounds, 
51g. 1. Becauſe the verdict was n the De eyidence 
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produced at the trial. 
eee by evidence, which they now offered affidavits to 
contradict. 3. Becauſe there was not legal evidence of the 
enrollment of the firſt leaſe, for: that an office copy of the 
enrolment ought to have been produced. 4. Becauſe the 
ſecond leaſe. was an aſſignment, and not having been enrolled 
was void. 
Lord MANSFIELD abſent. 
The court immediately diſpoſed of the firſt two grounds. 
They faid it did not appear from the report, that the ver- 
dict was againſt the weight of evidence. No ſurprize was 
ſtated by the judge, and the evidence now offered to be laid 
before the court by affidavit, might have been produced at 
the trial. On the third and fourth point, the three judges 
preſent delivered their opinions to the following effect. 
WILLES, Juſtice — The memorandum on the margin is 
the certificate of the proper officer, not of a private perſon, 
as has been contended at the bar. I cannot diſtinguiſh be- 
tween this caſe, and that of a bargain and ſale, where the in- 
dorſement on the back of the deed by the proper officer. is 
always received as evidence of the enrollment. This caſe too 


is fortified by the circumſtance of long poſſeſſion under the 


leaſe. At any rate, third perſons cannot avail themſelves of a 
forfeiture of this ſort ;-but I think the enrollment is ſufficiently 
proved if it were againſt the grantor. 
admitted, for it is ſtated in the pleadings and not traverſed [1], 
The eals of Cruſoe leſſee of Blencoe v. Bugby (b), which has 
been cited at the bar, is concluſive to prove that the ſecond 
leaſe, being for a ſhorter time than what remained of the firſt 
term, 1s not an aſſi ignment, but an underleaſe. 


ASHURST, Juſtice — I am of the ſame opinion, The 


caſe in the Common Pleas is deciſive of the point as to the 
And I think the memorandum is ſufficient | 
For what other purpoſe was it 
made? But, on the other ground, I do not think it compe- 


aſſignment. 
evidence of the enrollment. 


tent to a third perſon, a wrong-doer, to take advantage of 
a defect which the grantor has waved for the rent has been 
received up to this time. 

BULLER, Tuftice—l think the leaſe, with the certificate 
under the hand 'of its own officer, would bind the crown 
itſelf. The proviſo is That it ſhall be enrolled with 
the Auditor. Wl cannot diſtinguiſh this caſe from that of a 

bargain 


(5) T. 11 Geo. 3. Wi 234. fince reported in 2 Blackft. 766, 


2. Becauſe the defendants had been 


Beſides, the leaſe is 


again 


QzPz, 
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1779. 
Dem mn) 
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| 1779. | bargain and ' ſale. The act of parliament (5) in that caſe, 90 
k—— does not provide that the indorſement by the officer ſhall be WR." 
* evidence of the enrollment, and yet it is conſtantly admitted. 
On * Beſides, the leaſe is ſtated in the replication, and therefore 
(although there is a proteſtands againſt it by the defendants) 

it is admitted as to this cauſe 1J. On the other point, the 


caſe 1 in the Common pleas is a direct authority (c). 
| The rule * 


hy ] Qu. As there was a plex' of not guilty, which PRE the plaintiff on provie 
all his title. 
b) 27 H. 8. c. 16. 
b Vide Hol fed v. n E. 865 Geo. 3. ie 73 


Caen againſt 133 and another, Bail « 


. | Wilen 

Friday, 
29th Jan. | 

4. " qe 2 As Scire facias on a recognizance 1 bail.— The defen- 
= 8 3 dants plead, that the principal, before the iſſuing of the 
r are died ſaid writ of ſcire facias, and before the return of any capia 
— gen px ad ſatisfaciendum, to wit, on the firſt day of May 1778, at 
_ replication ſtat- I eſtminſter aforeſaid died. Replication — That the ſeveral 
_ MH bee e promiſes and undertakings mentioned in the ſaid declaration 
the principal whereon the judgment aforeſaid was recovered, were in the 
was alive at the ſaid declaration alledged to be made in Middleſex, and that 
2 =O after the recovery of the ſaid judgment in the ſaid writ of 
conclude to the ſeire facias mentioned, againſt the ſaid John White, and be- rifica 
count, fore the ſuing forth the ſaid writ of ſeire facias, to wit, on mend 
the 6th day of May in the eighteenth year of the reign He a! 

of our Lord the now King, the plaintiff ſued and proſecuted Min thi 

out of the court of our Lord the now King, before the King count 

himſelf, the ſaid court then and Mill being held at JY/tmin- plaint 

ſter in the county of Middleſex, a certain writ of our ſaid but n. 

Lord the now King of capias ad ſatisfaciendum of and upon three 

the ſaid judgment, directed to the then ſheriff of Middleſex; cation 

by which ſaid writ, our ſaid Lord the King commanded the the de 

ſaid then ſheriff of Middleſex, that he ſhould take the ſaid 2. Th 


Jobn if he ſhould be found in his bailiwick, and him ſafely could 


keep ſo that he might have his body before our ſaid Lord the Neountr 

| King at Veſtminſter on Wedneſday next, after one month {Wſevera| 
from the day of Eaſter then next coming, to ſatisfy the ſaid new n 
plaintiff the faid gol. the damages, coſts, and charges {Mverſed. 
aforeſaid, MW © 
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aforeſaid, in form aforeſaid recovered, and that the ſaid 


59 


1779. 


then ſheriff ſhould have there then that writ, which ſaid writ - 


afterwards, and before the return thereof, to wit, on the 
joth day of May in the eighteenth year aforeſaid, at Weſt- 
minſter aforeſaid, was delivered to Robert Peckham and 
Richard Clarke fo being ſheriff of Middleſex aforeſaid, to be 
executed in due form of law, at which day, before the ſaid 
Lord the King at Weſtminſter, came the ſaid plaintiff in his 
proper perſon, and the aforeſaid then ſheriff of Middleſex, to 
wit, the ſaid Robert Peckham and Richard Clarke, returned 


on the Taid writ, to our Lord the King at Weſtminſter afore- _ 


ſaid, that the ſaid John was not found in his bailiwick, as by 
the ſaid writ, and the return thereof, duly filed and remaining 
of record in the ſaid court of our faid Lord the now King, 
before the King himſelf at Weſtminſter aforeſaid, more fully 
appears, and the ſaid plaintiff further ſays that the ſaid John 
at the reſpective times of the ſuing out of the ſaid writ of 
capias ad ſatisfaciendum, and of the return, and of filling the 


ſame, was and ſtill is living, and in full life, to wit, at 


Weſtminſter aforeſaid, and this he is ready to verify, where- 
fore he prays judgment, c. To this replication, the defen- 


dants demur ſpecially, “ becauſe the ſaid replication con- 


cludes with a verification, and not to the country.“ 

Morgan, for the defendant, admitted that this had been 
the ufual form till 1771, but he relied on the caſe of Mather 
v. Cormick bail of Collins. T. 11. Geo. 3. and Brian v. 
Thorn, bail of Boſs. MH. 14 Geo. 3. both in this court, and 
in both of which the replication having concluded with a ve- 
rification, and having been demurred to, the court recom- 


mended to the plaintiff's counſel to move for leave to amend. 


He alſo cited Hanna v. Briſtow bail of Reilly, H. 17 Geo. 3. 


in this court, where the replication having concluded to the : 
country, upon a demurrer there was judgment for the 
plaintiff (without argument) and a writ of error brought, 
but not proceeded on. 
three points made in ſupport of the verification in the repli- 
cation, — 1. That new matter had been introduced, which 
the defendant ought to have an opportunity of anſwering. 
2. That matter of record, viz. the writ, was ſtated, which 
could not be tried by a jury, and yet a concluſion to the 
country would have put that in iſſue. —3. 
ſeveral diſtin facts. 
new matter was only inducement which could not be tra- 
verſed. That the replication denied the whole plea, and 


He faid, he fuppoſed there would be 


That it contained 
As to the firſt, he contended that the 


therefore 


CHANDLER 


© againſt 


Roß ERTS. 


1779. 
— ] 
CnandDLER 
again 


; 11 RTS. 


| ces, an iſſue would have been ſent * without any fad 
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therefore ought to conclude to the country, that, if it did 
not, it. was bad in ſubſtance. 5 Com. Dig. 96. 2 Leo. 81.8 
Co. 67. Latch. 111. Hardr. 69. Jo. Cre. Fac. 588. As to 
the ſecond, he ſaid that the reaſons on which records were 
not to be tried by the country did not apply to this caſe ; for 
that this was not like the caſe of a ſolemn judgment pleaded 
That the queſtion here was merely matter of fact relative to 
a particular period of time. That, if the defendant had 
denied the writ, it would have been a departure. 5 Com, 
Digeſt. 89. Cro. Fac. 588. Raym. 94, 1 Sid. 180. 2 


Noll. 692. 2 Saunders 84. Vincent v. Aitibood. 10 Mod. 256 


On the third point he cited Robinſon v. Raliy. 1 Burr. 3165 
70, for the plaintiff, inſiſted that the replication wa 

in the uſual form, and agreeable to the rules of pleading, 
and that, in the three. inſtances of ſimilar caſes. which Mr 
Morgan had cited, there had been no deciſion of the Cour; 
Lord Ma xs FIELD recommended to Mr. Morgan, to 
move for leave to withdraw his demurrer 3 which wa 


| granted without coſts. 


AsHvuRsT, Juſlice—It is proper that it ſhould be knouy 
to avoid future inconvenience, that-the ground upon which 
the court determines is, the introduction of new matter, in 


which caſe, the concluſion ſhould always be an averment, 
in order that the party may have an opportunity of an{wer- 


in it. 

„ Juſtice — It is admitted that, till 1771, thi 
was thought the proper form, and there has yet been no de- 
ciſion to the contrary. In pleading, via trita via tuta. lt 
always was the rule that two affirmatives cannot make an 
iſſue. 1 Leo. 78. 39 H. 6. 49. 32 H. 6. 23. In Mathers v 
Cormick, Brian v. Thern, and Hanna v. Briſtow, the repli 
cation was in the negative“ That the defendant did no! 
die,” EAc.; and thoſe caſes were attempts to alter the eſta- 
bliſhed form. It is alſo an eſtabliſhed rule, that wherever 


new matter is introduced, the pleading muſt conclude witi 


an averment. Carth. 337. "Moore, 286. 3 Leo. 165. 1 Lil 
wyche 101. 1 Saund. 103. The caſe of Filewood v. Popplt 
well. 2 Wilſ. 65. is exadly in point, and Carth. 4. ſhew 


that the particular writ muſt be ſtated. in the replication, Wa 


The defendants here might have had either of two defence: 
Nul tiel record, or that the principal died before the retum 
of the capias ad ſatisfaciendum ſet forth in the replication, 
If the plaintiff had concluded to the country, and the defen- 
dants had only meant to make uſe of the firſt of thoſe defen- 
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for a jury to try. In the caſe in 10 Mad. the writ was 1779. 
admitted. The account of that caſe, is but a looſe note. 
The book is of little authority. It is not in any other re- Apr 
porter, and is there ſtated only as the argument of counſel. W 
Ir the caſes referred to in it applied, then that cafe was not 

applicable to the preſent. I they did not, it was decided 

without reaſon or authority. This is the ancient form of 


replications, and white adhered to, no difficulties will ariſe. 


WaRD ws ended. | 
. 487 F 1 
. 29th Jang 

ON a writ of error from the Marflal Jſea court, the In the _—_— 
cafe was this An action had been brought upon a Lise is che 
Nomiſſory note, which was made payable on the —— 
April, and, if tliree days of grace were to be allowed, it ef abe 8 
did not become due till the firſt 'of May. The plaint was e 3 
intitled of the 24th of April, and a verdict having been grace muſt be al- 
found, and judgment given, for the plaintiff, it was aſſign- 2 1 N 
ned for error on the firſt count, that it appeared upon the * 
record, that there was no cauſe of action at the time of the 
commencement of the ſuit. | 

Baldwin, for the plaintiff in error,  entended that this 
was a defect not curable by verdict, and cited Stafford v. 
Moore (d). | 

Bolton, in ſupport of the judgment, faid that the objec- 
tion might have been taken advantage of below, for, thoug 
the plaint did not appear in the declaration, the defendant 
might have pleaded it in abatement, or craved oyer of it, 
and demurred; but that the defect was now cured by ſome of 
the ſtatutes of jeofail, either 27 El. c. 5. 16 and 17 Car. 2. 
c. 8. or 5 Geo. f. c. 13. He relied on Hob. 54. 5 Mea 
286. and 1 Leon. 302. and, particularly, on the caſe of 
Aon v. Eels (e) where, in an action of aſſault, on a mo- 
tion in arreſt of judgment becauſe the time laid in the decla- 
ration was not yet come, the court faid that the jury mult 
be ſuppoſed to have given the damages for another treſpals, 


and that it was the fame as if no time had been alledged. 


So here the court, he ſaid, ought to intend that the date of 
the note was a miſtake, as ſtated in the record, and that 
another note, due at a time conſiſtent with the commence- 
ment of the action, had been given in evidence to the j joy. 

He 


(d) B. . E. 1 C. 1, 10 Mad. 311. (e) B. R. M. 8 1. 3. 2 Salk, 662. 
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He alſo inſiſted that the date of the plaint was a mere legal 
fiction. That the capias ſuppoſes a previous plaint, but 
which in fact never exiſts, and that the day of the teſte of 
the capias was really the time when the action had been 
commenced. That the practice of the court below war. 
ranted the judgment. | 75 8 

Baldwin, in reply, obſerved, that if the capias were to 4 
be conſidered as the commencement of the action, ſtill, a; 
the note had to run (including the three days of grace) til 7 
the firſt of May incluſive, the capias ought not to have ef 
been ſued out till the 2d of May. te 

Lord MANSFIED abſent. | 3 0 ar 

WILLES, Juſtice— This cafe is certainly not within ang * 
of the ſtatutes of jeofail. Suppoſing the capias did iſſue the th 
firſt of May, and that it was the commencement of the {c: 
action, the debt was not then due, for the defendant had an 


the whole day to pay it. of | | an 
AsHuRsT, Juſtice— If the plaint were like a latitat, it {a 
might be taken. out before the cauſe of action accrued, Wi nar 
This has been determined with regard to latitats. But it fro 
appears by the caſe of Savage v. Knight (F), (that caſe WW 
had been mentioned by Mr. Bolton), that the plaint in an aſte 
inferior court is conſidered as the original. We muſt take iſſu 
the note to have been proved +as laid, and that makes the ¶ dau 
difference between this, and the caſe of a treſpaſs, where the the 
day is immaterial. | 3 dau 
BULLER, Juſtice, ſaid he doubted whether, by law, and 
three days of grace were to be. allowed on promiſſory notes, full 
though, in practice, it was uſually done [2]. But that WW Ball 
here it appeared on the record, that there was no cauſe « relat 
action, for it had always been held that the plaint in the wp 
relat 


Jeefail. 


inferior court, is the original, and commencement of the | 
action — That no ſubſtance is within any of the ſtatutes i alc 


'The judgment reverſed. to hi 


[a1 In Deſlaux v. Hood (at Guildhall 1752; Ball, N. Prius 274. Ed. 1775 1 
Denniſon Juſtice ruled that by law there are not three days of grace on promiſſe- P 


ry notes, but the caſe is mentioned with a Quære. The point, I, believe, ha there 


never been ſettled by a ſolemn deciſion. It occurred in a cauſe of Ll:yd v. Shu marri 
which was tried at the fictiags for Middleſex after M. 20 Geo, 3. 3oth No 
before Lord Mansfield. That was an action on the ſtatute of uſury. The plain- mind 
tiff declared on a contract to forbear for four calendar months and three days by an 
he evidence was a promiſſory note pavable at four months from the date, and fand 
it was objected by the Solicitor General for the defendant that this was a variance. n 
But Lord Mansfield obterving that in a computation of intereſt made by the the u 


defendant himſelf, and which was in evidence, the three days of grace ven late 
allowed, he thought this deciſi ve againſt him, without determining the gepenl ' 
- queſtion, The caſe came on afterwards in court (wide infra E. 20 Geo. 3.) ll at the 

on another point, Ro | lame, 


Cf) B. R. NJ. 29 & 30 El, 1. Leo. 302. 
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BRA DFORD againſt Forty and others. | 
| 3 | ; | Wedneſday, 
E368 $4 5 tort | 3d Feb. 
1 \HIS was a caſe ſent from the court of Chancery for the Under a device 
4 opinion of the Judges of this court, which ſtated, that to the teſtator's 
Tempeſt Hey, being ſeized of a conſiderable real and perſonal mainders in tait 
eſtate, on the 26th of March 1762 made his will, the ma- to his firſt and 
terial part of which was in the following words—* I give ether ſons, Ac. 
25 8 | l by any future 
and deviſe all and ſingular my real eſtates whatſoever, and wife, but if he 
whereſoever, to Richard Wright and Michael Tovey, and married any per- 
their heirs, in truſt, in the firſt place, to protect and pre- — plans oe 
ſerve the contingent remainders, herein and hereby created ſz caſe to go 
and limited, from being defeated and deſtroyed, and then to oer to the chi- 
. a 7 dren of the teſ- 
and for the ſeveral uſes herein after- mentioned, that is to tator's brother, 
ſay, to the uſe of my ſon Thomas Hey (who now ſpells his the event of the 
name Hay) for and during the term of his natural life, and dealer. 2puoly 
from and after his deceaſe, to the firſt and every other ſon, lated to his firſt 
which he ſhall have by any future wife, with whom he ſhall ie not a condition 


ky f . | dent: and 
afterwards intermarry, in tail male, and for default of ſuch 3 Gay 


iſſue male, to the uſe of all and every the daughter and without marry- 


; ' "IND | 1 ring again, the 
daughters of ſuch future marriage, to have and to hold {95 5h in che 


the ſame, in caſe there ſhall happen to be more than one children of the 
daughter, to them and their heirs, as tenants 'in common, ar groves hg 
and not as joint-tenants.— Provided always, and it is my. A e 
full and expreſs intent and meaning, that if my ſaid ſon tator's heir as 
ſhall hereafter intermarry with any woman who is any ways 

related in blood to Muriel Ayſbecombe, his now wife, that 

all and every the above limited uſes, as far as the ſame ſhall 

relate; to the iſſue of ſuch future marriage, ſhall utterly 

ceaſe, determine, and be void, to all intents and purpoſes, 

it being my ſtedfaſt reſolution, as far as the law enables me, 

to hinder that no perſon any ways of kin to her in blood, or 

born or deſcended from any ſuch perſon, ſhall inherit any 

part of my ſaid eſtate, and, in ſuch caſe, notwithſtanding 

there ſhall be lawful iſſue of my ſaid ſon by ſuch future 

marriage hving at the time of his deceaſe, my will and 

mind is, that they nor either of them ſhall take any thin 

by and under this my will, but that the ſaid truſtees ſhalt 

ſtand ſeiſed of all and ſingular the ſaid premiſſes, to 

the uſe of all and every the child and children of my 

late brother Jahn Hey deceaſed which ſhall be living 


at the time of my deceaſe, to have and to hold the 


lame, if more than one child, to them and their 
| | 5-6: 200-48 
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i779. heirs, ſhare and ſhare alike, as tenants in common, and 
WA not as joint-tenants, ſuch parts or ſhares thereof as ſhall ref. 
| EE” pectively belong to the daughters of my ſaid brother to be to 
Fol f. their ſole and ſeparate uſe, independent and excluſive of any 
preſent or future huſband that they reſpectively have, or 


| 

may hereafter have, and not ſubject to the debts or control a 

of any or either of them; and in caſe al! and every of l 

the ſaid children of my ſaid brother ſhall happen to die in , 

my life-time, or after my death, without fue, then ! J 

hereby give and deviſe all and ſingular my ſaid teal eſtate, ty : 

| my right heirs—I mean ſuch heirs only, as ſhall be no way; 8 

Z | related in blood, or claim any deſcent from any perſon h 
related in blood to the ſaid Muriel Ayſbecombe, my aid 

ſon's now wife; all and every of whom I hereby utterly An 

exclude from any right, title, or benefit from my real dt th 
perſonal eſtate, in any ſhape whatſoever.?” — The teſtator 

| died in December 1763, and left Thomas Hay, his only ſor, ha 

| and heir at law. The truſtees (who were alſo made exe- Pre 

cutors) proved the will, and by virtue thereof entered upon WI ba. 

and poſſeſſed themſelves of the real and perſonal eſtates df be 

con 


the teſtator. There were five children of John Hey, bro- 
ther of the teſtator, living at the time of the teſtator's death, 
viz. Alice the wife of Benjamin Pilkington, Mary the wife of Hy 
James Fletcher, Fennet, the wife of Thomas Cromptn;WMl ſaid 
Tempeſt Hey and John Hey. In December 1768, a com- 
miſſion of bankruptcy was taken out againſt Thomas Hy 
the ſon of the teſtator, and an aſſignment executed of al 
his eſtate and effects, to aſſignees in truſt for themſelves, i mull 
and the reſt of his creditors who ſhould come in and prove Fi 
their debts under the commiſſion: Tempeſt Hey the ſon of «ch 
John Hey the teſtator's brother died 4 batchelor. h %5 « 
Hey the other ſon of the teſtator's brother died ſome ® ot! 
time after his brother Tempe, leaving one only chill 
Thomas Hey an infant. Mary the wife of James Fletcher 
died without iſſue. Jennet the wife of Thomas Cromptin 


died leaving iſſue Thomas Crompton the younger. Murr 10 
Ayfhecombe, the wife of Thomas Hay the teſtator's ſon; died u D. 
in the life-time of her. huſband. Soon after her death, 2 
Thomas Hay, the ſon of the teſtator, alſo died without iſſue r 
and without having married again, leaving Thomas Farr * ::. 
Hey his heir at law. On the 3d of October 1771, thy yy 3 
faid Thomas Hay (ſon of the teſtator) made his will, andi time, th. 
as to what might become due to him in expeQancy or e moi. 
verſion, gave the ſame to his executors therein after-name | 
for the uſes following, © Firſt to pay his funeral expences 11 0 
then his juſt debts that he had contracted ſince 41 9 2 
5 i i | — ) T. 
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firſt day of March 1769, as far as his effeds might amount; 


1779. 


but if all his creditors were paid twenty ſhillings in tbke 


pound, and there ſhould be an overplus, after all the ex- 
ces were diſcharged, then he gave the ſame to his niece 


Amelia Heyden for her own proper uſe,” Cc. The plaintiff 
claimed under Thomas the fon and heir at law of the teſtator. 
The defendants under the children of the teſtator's brother 

John Hey. The queſtion. for the opinion of the court was, 

« Whether the children of Jh Hey the brother of the 

teſlator had taken any, and what eſtate in the caſe that had 

happened!“ | 


The caſe was argued on Friday the 29th of January, | 


and this day, by Hood for the defendants, and Morris for 
the plaintiff, - "The court directed Mr, Hood to begin. 

He contended that the children of the teſtator's brother 
had taken eſtates-tail, with croſs remainders, although the 
previous event on which the deviſe to them was limited, 
had never happened. 1. To ſhew that words like thoſe in 
the preſent caſe, were not to be conſtrued as conſtituting a 
condition. precedent, but as words of limitation, he cited 
Jones v. Weſtcomb (g), Gulliver v. Wickett (h),. Page v. 
Hayward cited in that caſe (i), and 1 Rall. Abr. 835. 2. He 
aid the intention of the teſtator was certainly to exclude 
the children that his ſon might have by his then wife, and 
jet, according to the argument which would be made uſe 
of for the plaintiffs, ſuch children, if there had been any, 
muſt have taken in the event that had happened. 

For the plaintiff, Mr. Morris inſiſted, that if there was 
ſuch a thing now in the law as a condition precedent, this 
was clearly one. That the caſes cited by Mr. Hood, as well 


4 others of the ſame ſort, viz. Avelyn v. Ward (, Andrews 


v, Fulbam (1) and Statham v. Bell [3], all went upon the 
855 Os a idea 


[3] Statham v. Bell and others was a caſe from the court of Chancery 
argued in this court, E. 14 Geo. 3. 26th April, by Kenyen for the plaintiff 
und Davenport for the defendantz. The facts were as follow—Sratham 
having an only child, a daughter, made his will, whereby, reciting that 
Whereas his. wife Mary Statham was then pregnant, he deviſed bis eſtate to his 


ſon, if his wife ſhould be delivered of a fon, when he ſhould attain the age 


of 21, If ſhe ſhould have a daughtet, then he deviſed one moiety of the 
eſtate, to his wife, and the other moiety to his daughters, when they ſhould 
attain their ages of 2t years And if either of them ſhould die before that 
ime, then her ſhare ta the ſurvivor, and if doth ſhovid die under 21, then 
tie moiety to go to the wife. The teſtator died without having any child 


el M. 1711. Prec. in Chan, 316. (k) 19th. March 1749: 1 Ver 420. 
EV» 421 


7. Ca. 245, (I B N cited Jones 
(b) M. 19 Ces. 2. 1. Wilſ. 10s. v. Weftcomb, Andrews v Fulbam; and 


the ſame will. 


(i) 
176, 


T. 3. Ann. 2 Salk, 570. Piggnt Gulliver v. Wickett,were all caſes oc 
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1779. idea of a double contingency, and that the only thing th 
prevent the ſubſequent limitation from taking effect in pof- 
3 ſeſſion was the intervention of the eſtate limited firſt. That 
For zy. thoſe authorities were not now to be fhaken, but that they 
did not apply to this caſe. That, in every view, the old 
feverſion here muſt have remained. In the other caſes, the 
contingency was annexed to the precedent; here to the ſub- 
ſequent, eſtate, Hecited Arton v. Hare (m), and contended, 
as to intention, that it did not appear that the teſtator had 
taken into conſideration the event of his fon's having chil- 

dren by his then wife, and not marrying again. 

Lord MANSFIELD Nothing can be clearer than that 
the teſtator meant that no child of Muriel Ayſbecombè ſhould 
take in any event, and yet, according to Mr. Morri:'s argu- 
ment, ſuch child (if there had been one) muſt have taken, 
—We will take time to conſider of our certificate. 

The caſe was not afterwards mentioned in court. —'The 
certificate was in the following words — 

« We are of opinion that the children of John Hey the 
ce brother of the teſtator Tempeſt Hey took eſtates tail with 


. 66 Wow remainders. 
| 3 MANSFIEL D. 


5 ERS E WILL 
Sth February, 1779 W. H. AS 3 8 J. 
RN 


Fa the making of the will, his wife not having been enſciat, and the daugh- 
ter died before ſhe was 21. The queſtion was, whether the plaintiff, the 
| teftafor's heir at law, or the widow, who married Bell the defgndant, ſhoul 
have the eſtate, in the event which happened. The certificate was in the 
following words: Having heard counſel and taken the eaſe into conſiders. 
„tion, we think it was the plain intention of the teſtator, that, in caſe no 
% ſon ſhould be born, and he ſhould have no davghter who ſhould live to 
t attain the age of 80 years, his wife ſhould have the whole eſtate; there- 
« fore, in the event which has happened, we think Mary Bell took 10 
& eſtate in fee-ſimple in the whole of the premiſſes in queſtion.” 


5 755 Mansfield, 
May 16th, 1774. 3 | 7 . ; 
Es I. H. Afpurb, 
Lu] T. 37. Elin. Poph. 97. 
Wedneſday, 
2 3 LEY againſt Bxiper. 

On a rule to HE firſt day of this term, the paper-book in thi 
plead by a pars _- cauſe had been delivered to the defendant, contain. 


ticular day, that. 
day is conſtrued ing the common replication to a ſhanr plea of 2 judgment 


to continue tilt 
the office open next morning. 


recovertd 
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- Error in the Exchequer Chamber. 
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recovered ; with a rule to return it on the Medneſday follow- 1779. h 
ing, 27th of Fanuary.—He returned it on the Thurſday be 
fore 9 o'clock, having ſtruck out the ſpecial pleading, and ſub- goof 
ſtituted the general iſſue in its place. — The plaintiff refuſed W 
to receive it, unleſs the defendant would agree to deliver it | 

as of Wedneſday, which he not conſenting to, the plaintiff 

ſigned judgment. On a rule to ſhew cauſe why this judg- 

ment ſhould not be ſet aſide for itregularity, it was con- 

tended for the defendant, that by the practice of the court, 

when a day is fixed for pleading, ©. that day is conſidered 

as continuing till the office opens next morning, and that 

you are regular if you comply with the rule before that 

time. And the court being ot that opinion (u), the rule 

was made abſolute [4]. 


| [4] This ſuit was by original. By not returning the paper-book till the 
Thur/day, the defendant prevented the plaintiff from having judgment of this 
term. Eight days notice. of trial [exclufive} is required by the rules of the 
court. If the paper-book with the general iiJue had been returned on Medneſ- 
day (27th January) notice of trial might have been given for the Thurſday ſen- 
night following (4b February) for which day, the ſecond fitting in teim a 

Guildhall was appointed. This was before the lat return diy (11th February 
when the diſtringas would have been returnable. Being not returned till J. hburſ- 
day, the eight days went beyond the fourth of February, and there was no 
ſitting after that till the laſt day of term, (12th February) which wes after the 
laſt return, If the plaintiff had ſued by bill, this advantage could not have 
been taken; becauſe the return may be on any day in the term. But then 
the defendant might have hung up the cauſe for twelve months by a writ of 


(v) But wiae infra T. 19 G. 3, Haeſlar v. Anſell, 


- 
* 


LENCH again// Pa RCI TER. | — 
53 HE defendant had been brought up on a Medneſday to Lee, 5 gents mg 
be diſcharged. under the Lord's Act, (o, but was 28 muſt be paid, 
remanded on the plaintiff's paying him two ſhillings and 1 
four - pence, and giving him a note for the payment of the der for a priſun- 
like ſum on Medneſday in every ſubſequent, week. In the ers eifcharg- 
1 U f l * under that act 
laſt vacation the defendant applied to Mr. Juſtice WIL LES made out. of 
to be diſcharged, on the ground that the two ſhillings and term, is final. 
tour-pence had not been paid, nor the note made, agrech- | 
ble to the directions of the ſtatute, which are, that the 
payment of the groats ſhall be made on Monday in every 
| Es week 
e 32 C. 2 c. 28. F 17, : OS 


— 
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1779. week, and the note framed accordingly. It was admitted 
Ly that the payments had been regularly made the firſt and 
Lznen every Wedneſday till the defendant's application to be dif- 
Piss 12 zx. charged. Mr. Fuflice WII LES was of opinion that the 
defendant was intitled to his diſcharge, and, on the firſt day 
of this term made an order for that purpoſe. On Thurſday, 
the 28th of January, Baldwin moved for a rvle to ſhew 
cauſe why that order ſhould not be ſet aſide, and, the plain- 
tiff be at liberty to retake the party, and ſtated, that the 
conſtant practice in this court had been to pay the groats 
on that day week on which the party was brought up, and 
ſo ſucceſſively, and to make the note for payment on 
thoſe days. In this he was confirmed by the officers of 
the court, He cited alſo Shaw v. Gimbert, in Barnes (p), 
were, in the Common Pleas, the money was made payable 
on a Tueſday [5]. He urged that the ſpirit of the act had | 
id been complied with, as the priſoner had been paid weekly. 
= That, in another caſe in the ſame book, where the money 
was made payable on Monday, the plaintiff having ſlipt that 
day, but tendered it on the Tueſday, the court of Com- 
mon Pleas refuſed to diſcharge the prifoner. Beech v. 
. Paxton widow (g). | 
Morgan now ſhewed cauſe, and inſiſted on the words of 
the ſtatute, and that there was a good reaſon why all pay- 
ments ſhould be made on the fame day, eſpecially in the 
great priſons in London, becauſe the ſervants belonging to 
the priſons knew thereby when they muſt attend. He ſaid 
the defendant could not wave his right by accepting of 
the note and payments. 'That the note at firſt was not 
ſuch an engagement as warranted the court in remanding 
him, and, as to his ſubſequent diſcharge, a diſcretion was, 
by the act, veſted in a ſingle Judge in vacation, which, 
having been exerciſed by Mr. Fuſtice WILLEs in this caſe, 
- ought to be final. 
Lord MAaNnsFIELD— This caſe muſt be conſidered with 
a reference to the application, which was made in the va- 
cation; and a ſingle Judge having then a complete autho- 
rity, 1 do not ſee how the court now can controul the order. 
Mr. Juſtice WIL LES conſulted the other Judges at Serjeant's 
Inn, before he ſigned it, and they thought it right. They 


Is] This caſe, and Beech v. Parton, muſt have been upon ſome temporary 
Ntatute, They happened more than twenty years before the Lords' act paſſed. 


| (?] M. 7 0. 2. Barnes, Quarto edit, Pu Z. 6 G, 2, Barnes, Quarts. 
| of e it. 367. — 
- | afterwards 


years in that pariſh, under that indenture, when his maſter 
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afterwards ſent him word that they doubted, and he ſent 1779. 
to recall his order, but it was too late. As to the general 8 
point, enquiry has been made, and the practice in this 7 
court has been as ſtated by Mr. Ba/dwin, and the officers, PazeiTan, 
for above thirty years. In the Common Pleas, it has al- 

ways been otherwiſe. There the plaintiff pays the fraction 

from the day of the application to the next Muday, and 

then gives a note for, and makes his payments on, every 

Monday, afterwards. The Judges of the Common Pleas ſay 

there never was a note in that court made payable on 

Tueſday. So that Barnes muſt have miſtaken. In the 

preſent inſtance, although we think the man has no right 

to the advantage of the miſtake after having received the 

money, the order is final. In future, as it 15 proper that 

the practice of all the courts ſhould-be uniform, and that 

of the Common Pleas is moſt conſonant to the words of the 

act, let all notes be made payable on the Monday. It is much 

more convenient that there ſhould be one common day, 

that the turnkey may know when to attend. But it is to 

be underſtood that no other priſoner already remanded, will 

be diſcharged, becauſe the payment is not on a Zonday, 

unleſs the Monday happens to be the day when he was 

remanded. | | | | 


The KIx G againft the IN HABITAN TTS of STOCKLAND.” 2 
4 a . e * 


8 If th ſter of 
Pauper was removed to the pariſh of Stockland, and ebe : 


the Seſſions confirmed the order, ſtating as follows— die, and rw tg 
®. . wr 1... h, £cutor, at the 
That the pauper was bound an apprentice in huſbandry by paugers vequel, 


the pariſh of Stoctland to John Davies of that pariſh, till agree that he 


twenty-four years of age. That he lived with him four ſball ge to live 
$75. with another 


; „ 1 perſon in any 
died. That he continued with his maſter's ſon, who was other pariſh, a 
his executor, and had proved the will, for about ſeven years gien forty 
in that pariſh, when, being deſirous of living with his 3 
uncle in the pariſh of Otterton, to learn the trade of a mil- the term of the 
ler, his uncle and he applied to the executor for his conſent, 8 2 
who gave his conſent accordingly, ſaying he would do any ſeitlement under 
thing for the benefit of the pauper, and that then the pau- = e 
per made an agreement with his uncle for 15. 64. per week, 3 

and continued with him, in the whole, two-years and an 

half, at the end of the firſt four months of which time, the 

pauper attained his age of twenty-four years. 


The 


{ 
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CASES IN HILARY TERM 
The Solicitor General now argued i in ſupport of the order. 


He contended that the contract between a maſter and his 


apprentice is merely perſonal, and dies with the maſter. 
That this had been decided in the caſe of Baxter v. Benfield 
(r). That by law there can be no valid aſſignment of an 
apprentice. That an aſſignment is indeed evidence of the 
original maſter's conſent to the apprentice's reſidence with 
the new maſter, but that here that preſumption failed, be- 


cauſe the original maſter did not exiſt when the pauper was 


aſſigned. He endeavoured to diſtinguiſh this caſe from 
the King v. Bridgeford (5). | 

Dunning and Farſhaw on the other ſide. — They ſaid that 
if an apprentice reſides in a pariſh by the conſent either of 
his maſter or the executor or adminiſtrator of the maſter, 
he gains a ſettlement ; and for this they cited the King v. 
Bridgeſord. That here there had been no diſſolution of the 


_ apprenticeſhip by the act of the parties, and that no caſe 


went fo far as to decide that an apprenticeſhip is of courſc 
diſſolved by the death of the maſter. That it had. only 
been decided that an apprentice could not be compelled to 
ſerve the maſter's repreſentative. That the cafe of Baxter 
v. Benfield was founded on the contract having been made 
for the purpoſe of teaching the apprentice a trade, which 
an executor might not be able to teach. That there never 


had been ſuch a deciſion as to pariſh apprentices, and that 


the reaſon did not apply to their caſe. ' They cited the Nix 
v. Clapham (i), and the King v. Taviſtock (u), to ſhew, 
that, after an apprentice has been once transferred, the con- 
ſent of the original maſter is not neceſſary to a ſubſequent 
transfer of him. But they chiefly relied on the King v. 
Bridgeford, as having gone much farther than this preſent 


- caſe would do, becauſe there the aſſignment was by a per- 


ſon who had only the Ng to the on, but had 
not adminiſtered. 


Lord MAN SFIEI D- Though an apprentice is not ſtrictly. 


aſſignable, nor tranſmiſſible, yet, if he continue with the 
conſent of all parties and his own, it is a continuation of 


the apprenticeſhip, The caſe of Bridgeford is much ſtronger 


Burr, Lett. Caſes, No. 43. 


than this. | 
Both orders quaſhed. 


[r] E. 20 Geo. 2. 2 Str. 1266, t] E. 20 Ges. Burr, Fett. Caſes, No. 
[5] T. 12 C. 2. 2 Str. 1115. S. C. ny 92 


1] T. 7 G. 3. Burr. St. Caſu. 
a 186. 5 3 
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HavLlLEY againſt RILEY. 


CTION of debt on a 3 bond, * a verdict 
for the plaintiff. The defendant obtained a rule to 


chew cauſe why the verdict ſhould not be ſet aſide, the cauſe 
having been ſuſpended after iſſue joined for above a year, and plaintiff pro- 


ceed to trial 


then brought to trial without giving a term's notice [6]. 

Mr. Baldwin now ſhewed for cauſe, that the trial had 
been ſtopped by the defendant himſelf under an injunction 
from the court of Exchequer, and ſaid that the court would 


never ſuffer a party to avail himſelf of a privilege ariſing verdidt. 


from a delay which he himſelf had occaſioned. | 

Ihe Solicitor General, on the other ſide, inſiſted, that the 
trial without notice tor a term was irregular, and that the 
verdict muſt be ſet aſide; for which he cited Peyton v. 
Burdus (w). He contended that, on a proper application to 
the court of Eæcheguer, the plaintiff might have had leave 
before anſwer to proceed to trial, and that it was univer- 
ſally underſtood in practice that an injunQion is no excuſe 


for not complying with the eſtabliſhed rule. 


Lord MANgF1ELD expreſſed his indignation at the de- 
fendant's endeavouring to take advantage of a delay occa- 
ſioned by himſelf, to protect himſelf againſt a deed under 
his own hand and ſeal, and ſeemed ſurpriſed when he was 
informed that the injunction had iſſued without any affidavit 
by the defendant (the plaintiff in equity) of any fact which 
entitled him to a ſtay of proceedings. 

BuTLER Juſtice ſaid the practice was ag it had been 


ſtated by the Solicitor General; that it was grounded on the 


principle that the injunction was no proceeding in the cau{e 


depending in this court; but that he thought this a cate 
where the court might very wel alter the practice (7). 


The rule diſcharged. 


F 6] Rules of C. B. M. 1654, § 21, I do not find when this rule w 


adopted by the court of King's Bench, It makes no part of the body of rule: 


made by char court in the ſame term. M. 1654, 


[7] In Boſworth v. Philips, T. 11 Geo. 3. which was a cafe parallel to thiz, 


the court of Common Pleas heid that the rule only extends to voluntary delay» 


by the plaintiff, and that a delay by an injunRion is, from the nature of the 
thing, an exception to the rule. 2 Blackſt, 784. 


[w] E. R. N. 12 C. Ao 2 Str. iN Lins cache alſo N Roſe, F. 15 6. 2 
LIII r 


2 Str, $ 164, 
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LIV and others againſt EwER. 


H 18 was an aCtion for money bad and received, 
brought againſt an under- writer, for a return of pre- 
mium. The policy was on the ſhip the Parker Galley, 
at and from Venice to the Currant Hands, and at and 
ce from thence to London,” at a premium of five guineas per 
cent. to return 21. per cent. if the ſhip ſailed with convey 
from Gibraltar, and arrived.” The ſhip touched at Gibral- 


tar on her way home, and ſailed from thence under con- 


voy of the Zephyr floop of war, but the convoy was 
deſtined only to go to a certain latitude, about as far as 
Cape Finiſirrre, being ordered on the Liſbon ſtation ; and 
accordingly the ſhip and convoy ſeparated, and the ſhip ar- 
rived ſafe at Londim. The only queſtion in the cauſe was, 


whether, by the terms of the policy, the condition for the 
return of premium was, a departure from Gibraltar with 


voy for the voyage. The trial came on at Guilaball before 


ſuch convoy as could be met with, for whatever part of the | 


voyage that might happen tobe, or, a departure with con- 


Lord MANSFIELD and a common jury, at the laſt fittings, 
when a verdi& was found for the plaintiffs. * 

On the ſecond day of this term, a rule was obtained to 
ſhew cauſe, why there ſhould not be a new trial, and the 
caſe came on to be argued this day; when, upon Lord 
MANSF1ELD's report of the evidence, it appeared, that 
the plaintiffs had called witneſſes (one of whom was Mr. 
Gorman an eminent merchant,) who ſwore that for ſome 
few years paſt, when convoy for the voyage, or the whole 


voyage was intended, thoſe explanatory words had been 


added, and that, by this uſage, the expreſſions of . ſailing 
with convoy,” and © ſailing with convoy for the voyages” had 
received diſtinct technical meanings, with convoy,” ſig- 
nify ing whatever convoy the ſhip ſhould depart with, whe- 
ther for a greater or Jeſs part of the voyage. Several 
policies were alſo produced, which had been filled up at the 
office of the fame broker who had prepared that which 
had given "occaſion to this cauſe, in which the words, 
« for the woyage,” or © for England,” were added. The 
captain proved, that at the time when he left Gibraltar no 
other convoy was to be had. —The witneſſes for the de- 
fendant ſwore, that they underſtood the words with 


eonvey”” to mean, convoy for the voyage, and the broker 


ſaid, — at the time 2288 this Py was ſigned, he 


under- 
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underſtood, and apprehended it was ſo underſtood by all the 
parties, that the convoy was to be for the voyage, and that 
the return was ſuch as was uſual when convoy for the 
voyage was meant. His Lordſhip, after ſtating the evidence, 
ſaid, that when the caſe was opened, he thought, on the 
face of the policy, that the words muſt mean for the voyage: 
He had not admitted the evidence to aſk the opinion of the 
witneſſes on the conſtruction, but to learn whether there 
was any uſage in this caſe which would give a fixed and 
technical ſenſe to the words. This was a queſtion of fact 
to be aſcertained by evidence, and e for the conſider- 
ation of a jury. 

Dunning and Davenport for the plaintiffs.— Bearcreft 
and Baldwin for the defendant. 

For the plaintiffs it was inſiſted, that the queſtion had 
been fairly and completely tried. The ſenſe in which the 
words were to be underſtood, depended on the uſage. His 
Lordſhip had ſtated to the jury, the interpretation they 
muſt receive, independent of uſage, and told them if they 
were not ſatisfied with the evidence for the plaintiffs on the 
head of uſage, they mult find for the defendant. The ver- 
di& muſt therefore be conſidered as having been found upon 
full conſideration of the proof as to the uſage. 

For the defendant, it was argued, that the obvious and 
natural i import of the words, and alſo the weight of the evi- 
dence, were in his favour. © Even if the words were doubt- - 
ful, according to a known and eſtabliſhed rule of law, they 
ought to be conſtrued moſt ſtrongly againſt the perſon who 
uſed them. Here they were the words of the inſured, and 


in the nature of a warranty on his part. It was alſo ſaid, 


that when partial convoy was meant, it had of late been a 
frequent practice, eſpecially in policies on this Levant 
voyage, to ſpecify how far the convoy was to come; as 
% convoy to the Cape, convoy to Liſbon, &c. 

Lord Max SFTIELID—On the words, I was ſtrongly of 
opinion that the policy meant a departure with convoy in- 
tended for the voyage. The parties could not mean a de- 
parture with convoy which might be deſigned to ſeparate 
from the ſhip in a minute or two; though when convoy for 
the whole of a voyage is clearly intended, an unforeſeen ſe- 
paration 18 an accident to.which the dee is liable; 
for the meaning of ſuch a warranty is not that the ſhip. 
and convoy muſt continue and arrive together. But J till 
think that the evidence was properly admitted at the 
trial of this cauſe, becauſe the ſenſe contended for by 

| | the 


\ 
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1779. the plaintiffs was not inconſiſtent with the words of the 
policy, and therefore it was material to ſee what the uſage re 
— was. I laid great ſtreſs on Mr. Gorman's teſtimony. 1 
3 did not conſider him as a common witneſs. However it th 
ſeems, from what I have heard ſince, that people in the 
city are diſſatisfied with the verdict, and think the evidence th 
of the plaintiff's witneſſes was founded on a miſtake. Cer. WW << 
tainly critical niceties ought not to be encouraged in com- ©! 
mercial concerns; and wherever you render additional hi 
words neceſſary, and multiply them, you alſo multipls WW u 
doubts and criticiſms. It may be hard, becauſe words hae uf 
been added in ſome inſtances, to force a conſtruction in this du 
caſe, from the amiſſion of them. The queſtion is of great m. 
importance. 
8 The rule made abſolute [7]. $þ 


[7] The new trial came on before Lord Mansfield at the fittings after bot 
Trinity Term, 19 C. 3. when a verdi& was found for the defendant. Vide the on 
caſe of Feffery v. Legender, 3 Lev. 320. B. R. M. 3 V. & M. or Jeffery: v, 
Legendra, as it is called in other books, 2 Salk. 443. 1 Show. 420. 4 DM, ſuc 
58. Holt. 465. where, according to Levinz, upon a ſpecial verdict, finding boc 
warranty in theſe words, © qoarranted ta depart uvith convey,” Holt, Chitt a6 
Juſtice, and the greater part of the court, held that thoſe words, mean ſa ilig 5 
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Under a deviſe IN an action of ejectment, a ſpecial verdict was found of 
of land to truſ- : a e 2 . 2 : g 

tees to pay 200. which ſtated; — That John Hewitt being ſeized in fee of Fra 

of — a ſeveral meſſuages, tenements, and lands, in the counties of the 

e ee Eſſex and Lancaſter, by his will, bearing date the 2d of J it 

ter, and the reſt 1 727, deviſed as follows, v:z. All his meſſuages, tenements, WI ta 

to her huſband, lands and hereditaments in Eſex to four truſtees and ther ben, 

and the whole . f 0 

rents and profits heirs (one of whom named Charles Shipphard was the de- my 

to the huſband, fendant) upon ſpecial truſt and confidence that they ſhould, ſuch 

and 


| wy 9 out of the rents and profits thereof, levy and raiſe the ſum 


in caſe the of 201. and pay the ſame to Rachael Shipphard his daugh- hard 
* f RR ter, and the wife of Thomas Shipphard, anually, during her Rac 
band, then natural life, by four quarterly payments, to her ſeparate uſe : 
(the land) to uſe; and upon the farther truſt and confidence that My « 


Lon: Fog Bang they ſhould pay and diſpoſe of all the reſidue of the 


daughter for | 
life, and after hard 
her death to the uſe of her ſon in tail, then to the heirs of the body of the huſhand, by the deat] 
daughter, then to the heirs cf her body, then to the heirs of the huſband z the daughter dy1ng devif 
before her huſband, the limitations over ſhall not take effect, the contingency not being V 
confined to her life - eſtate, but affecting all the other limitations, and operating 28 3 conditio Thai 
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rents and profits, as alſo of the whole rents and profits 


thereof after the deceaſe of his ſaid daughter, to the nſe of 


the ſaid Thomas Shipphard for the term of his natural life; 

« and in caſe my ſaid daughter Rachael ſhould happen to furvive 
the ſaid Thomas Shippard her huſband, then upon truſt and 
confidence that they the ſaid truſtees ſhall ſtand and be ſeiſed 
of all and every my faid meſſuages, lands, tenements and 
hereditaments, to the ſeveral uſes, intents, purpoſes, and 
upon the feveral truſts herein aftermentioned, viz. to the 
vſe and behoof of my ſaid daughter Rachael for and 
during her natural life ; ; and, from and after the deceaſe of 
my ſaid daughter, then to the uſe 'and behoof of my grand- 
ſon Hewitt Shipphard, ſon of the ſaid Thomas and Rachael 
Shipphard, and the heirs of his body, and, for default of 
ſuch iſſue, then to the uſe and behoof of the heirs of the 
body of the ſaid Thomas Shipphard begotten or to be begotten 
on the body of the ſaid Rachael his wife, and, for default of 
ſuch iſſue, then to the uſe and behoof of the heirs of the 
body of the ſaid Rachael my daughter by any other huſband, 

and, in default of ſuch iſſue, then to the uſe and behoof of 
the ſaid Thomas Shipphard and his heirs for ever. Item I do 
vive, deviſe, and bequeath all my meſſuages, lands, tenements 
and hereditaments in the ſeveral pariſhes of Eccles and Dean 
in the county of Lancaſter to the ſaid (truſtees) upon the 
ſeveral truſts, and to and for the ſeveral uſes, intents and pur- 
poſes herein after mentioned, vis. to the uſe and behoof of the 


ſaid Thomas. Shipphard and Rachael his. wife, and the ſurvivor 


of them, until ſuch time as the ſaid Hewitt Shipphard my | 


grandſon attain the age of twenty-five ; and from and after 
the deceaſe of the faid Thomas Shipphard and Rachael his 


wife, and the ſurvivor of them, and after my ſaid grandſon's 
attaining his age of twenty-five years, which ſhall firſt hap- 


pen, then to the uſe and behoof of the ſaid Hewitt Shipphard 
my grandſon and the heirs of his body, and, for default of 
ſuch iſſue, or his dying under the ſaid age, then to the uſe 
and behoof of the heirs of the body of the ſaid Thomas Shipp- 
bard begotten or to be begotten, on the body of the ſaid 


Rachael | his wife, and in default of ſuch iſſue, then to the 


uſe and behoof of the heirs of the body of the ſaid Rachael 


my daughter by any other huſband, and in default of ſuch - 


iſſue, then to the uſe and behoof of the ſaid Thomas Shipp- 


bard his heirs and aſſigns for ever.” —That, on the teſtator's 


death, Thomas Shipphard his ſon-in-law entered upon all the 
deviſed premiſſes, and held them till the time of his death. 
That Rachael died in the life-time of her huſband. That 
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the huſband died in Fuly 1771, leaving Hewitt Shipphard 
his only ſon and heir at law, who, on his father's death, en- 
tered upon all the deviſed premiſſes, and enjoyed them til 
his death. That Thomas Shipphard never had any other 
iſſue by his wife Rachael, but Hewitt Shipphard, who died 
in December 1775, inteſtate and without iſſue. That three 


of the truſtees were dead, and that Charles Shipphard, the 


defendant and ſurviving truſtee, was the eldeſt brother and 
heir at law, of Thomas Shipphard, and alſo the eldeſt uncle 
and heir at law, on the part of the father, of Hewitt 
Shippard. That Jahn Watſon, and Mary the wife of Joln 
Powell, two of the leſſors of the plaintiff, were nephew and 
neice and heirs at law of the teſtator, and alſo heirs at law, 
on the part of the mother, of Hewitt Shipphard.— The 
ejectment was brought for the eſtate in Efex. The caſe 
was argued on Friday the 5th of February. : 
Balguy, for the leſſors of the plaintiff, ſtated the queſtion 
to be, whether the limitation in fee of the E eſtate to 
Thomas Shipphard had taken effect. That the whole de- 
pended on the clauſe beginning, “and in caſe my ſaid 


daughter,” c. and on the fact that the daughter had not 


ſurvived her huſband. He ſaid that if, in the event which 
had happened, there was no deviſe over, the leſſors of the 


\ plaintiff were entitled to recover. That, upon the face 


of the will, the teſtator appeared to have provided for two 
events. itt. That of the huſband's ſurviving his wile. 
That, in contemplation of that event, he had given him a 


life eſtate after his wife's death ; - and that after his death 


he might naturally mean that the eſtate ſhould deſcend to his 


_ grandſon, who appeared to have been a favourite. 2d. That 


of the wife being the ſurvivor. That the limitations over 
after her death were only made in caſe ſhe ſhould happen to 


ſurvive her huſband. That if the contingency of her ſur- 


viving were to be conſidered as annexed only to her life- 
eſtate, and not as a condition precedent before any of the 
uſes limited over could ariſe, then, in the event which bad 
happened, Thomas Shipphard the huſband became tenant 
for life, with remainder i in tail to his ſon Hewitt, then in 
eſſe, remainder in tail to himſelf. That, if fo, he had it 
in his power to have barred all the iſſue of his wife, except 
Hewitt the ſon. That this could never be the teſtator's in- 
tention, becauſe it was clear that he meant particularly to 


provide for ALL children of his daughter. That if he had 


foreſeen what had happened, the death of his daughter 


and her only child without iſſue, he never could have 


meant that in ſuch event ſtrangers ſhould be preferred 
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IN THE NINETEENTH YEAR OF GEORGE III. 
to his own blood. That a. material argument ' aroſe 
from the diverſity between this and the deviſe of the 
Lancaſhire eſtate ; for that there, as the teſtator meant no 
condition precedent, he had annexed no conditional words 
to the ſubſequent eſtates, but had limited them over in 
dire terms. That, if the intention were not ſo clear as 
it appeared to him to. be, yet, as the words were clear, 
the court would not explain them away in order to adapt 
them to a doubtful intention. That, it was rare that caſes 
cited on the conſtruction of wills were very appoſite, and 
he ſhould only mention Davies v. Norton (x), being as he 
faid a ſtronger caſe than the preſent, and where there could 
have been very little doubt about the intention. | 
Howarth, for the defendant, contended, that no man 
who was not a lawyer, upon reading the will, could enter- 
tain any doubt of the teſtator's intention to veſt the fee of 
the Eſſex eſtate in his ſon-in-law Thomas Shipphard. That 
the diſpoſition of the Lancaſbire eſtate corroborated the ar- 


gument, becauſe it was manifeſt from thence, that he was 


a great object of his favour and bounty, the remainder in 


fee of that eſtate being undoubtedly given to him in all 


events. That, if the conſtruction contended for on the 
part of the leſſors of the plaintiff were to prevail, this 
abſurdity would follow, that the ſon-in-law himſelf could 
derive no benefit from the deviſe in his favour, becauſe he 
muſt be dead, before the contingency could happen by 
which the remainder in fee was to veſt in him. 'That the 
teſtator did not mean any contingency by the words ** and 


in caſe, Cc.“ ; for that to give them that operation would 


be to ſuppoſe he intended a partial inteſtacy. That if they 
ſhould be conſtrued to expreſs a contingency, yet that con- 
tingency only extended and was annexed to the life-eſtate to 
Rachael, and did not affect the ſubſequent limitations, which 
were all meant to be veſted remainders. That the caſe of 
Napper v. Sanders (y), which was cited and relied on by 
Lord HARDWICKE in Tracy v. Lethieullier (z), was in 
point, in favour of this conſtruction. 
tion in Davies v. Norton was inexplicable, the intention be- 
ing manifeſt the other way [8]. That here the collateral 
heirs of the teſtator were not once mentioned in the will. 

[8] Tt was but the fingle decifion of 


tynolds Juſtice, who tried the cauſe, (y) Hutt. 118. | 
A whoſe opinion 'a caſe was (=). 1754. 3 Ath. 774. 


Balguy, 


That the determina- 


(x) M. 1726. 2 Peere Wis, 390. 
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2. EL 
1779. 3 in reply, inſiſted that his conſtruQtion was moſ 3 
conſonant to the intention of the teſtator. That there was _ 

= nothing abſurd in ſuppoſing that, in the event of his daugh- 
againſt {ur 
SmirrnARD. ters dying before her huſband, he meant a partial inteſtacy, his 
for then the eſtate would by courſe of law deſcend to his Fl 

favourite grandſon. That as to the contingency being only "ve 


annexed to the daughter's eſtate, ſuch a conſtruction was 
ſo plainly againſt the words of the will, that nothing but Ti 
a direct authority could ſupport it. But that the caſe IW, 
relied on was very diſtinguiſhable from this. That, in that 
caſe, there was no contingency previous to the eſtate to the 
feoffees, but the contingency immediately preceded and was 
annexed to the particular eſtate to Elizabeth Sanders, and 
. therefore the ſubſequent limitations being (as Lord Hakv- 
WICKE ſaid in Tracy v. Lethieullier ) ſubſtantive limitations, 
and independent of the former, they aroſe out of the "TS. 
of the feoffees, although the eſtate to Elizabeth could not, 
as the contingency, on which her eſtate was to depend, had 
not happeried. That here, on the contrary, the truſtee; 
were to ſtand ſeiſed only on the contingency of the wife's 

| furviving her huſband, and that. all the limitations were 
connected with that event and dependent 1 upon Wn 

The court took ſome days to conſider. And now Lord 

Mas rirLp, after ſtating the caſe, delivered their opinion 
to the following effect. 

Lord MANsF1ELD—The queſtion i is, whether the limi- 
| tations over are to take effect in the event which has. hap- 
= pened of Thomas Shipphard, the huſband, having ſurvived 
E - | | his wife, the teſtator's daughter. Now there are no ex- 

preſs words limiting the eſtate over on that event, and het 
it is plain that it was foreſeen by the teſtator, for he give 
the rents and profits to the huſband after the death of the 
wife. The teſtator then proceeds to ſay, & and in caſe my 
ſaid daughter Rachael ſhould happen to ſurvive the faid 
Thomas Shipphard-her huſband, then upon truſt,” &c. Thc 
court may ſupply the omiſſion of expreſs words, if they find 
a plain intent, but unleſs that is the caſe, they cannot do it; 


and, upon full conſideration of the whole of this will, we Wl ft 
do not find there is ſufficient for us to gather ſuch intent, ſo ts 
. | as to warrant us in ſupplying the omitted words. Gueſſes 

8 may be formed, but that is not enough. Perhaps, quad vi. de 

; - luit non dixit. We cannot make a will for the teſtator. fol 
Conjectures may be made both ways. The argument fol 

which was drawn by Mr. Howarth from the deviſe of the | be 

Lancaſbire elkate, turns the other way. There may be 4 to 
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Mitchell from his office of a capital burgeſs —commanded 


for the defendants. 


follow from the premiſſes. 
been removed from an office, from which they had no right 


4 


reaſon why the teſtator might not intend the limitations 1579. 
over to take place, except in the event of the daughter's - „ 
/OE - 


ſurviving her huſband, viz. to ſecure the eſtate in tail to begin 
his grandſon Hewitt Shipphard againſt any preference his gyzrenans; 
daughter might ſhew to her iſſue by any ſubſequent huſ- 

band. If ſhe did not ſurvive him, there could be no danger 

of that ſort, as the eſtate would deſcend to Hew:rt Shipphard. 

This bears no reſemblance to the famous caſe of Jones v. 

Meſtcomb (a), for there the intention was clear that, failing 

the child, the eſtate ſhould go over to the deviſees in all 

events. 


Judgment for the plaintiff. 


(4) NI. 1711. Prec., in Chan, 316. 1 Eg. Ca. 245. 


The KING againſt the Mayor and BuRGESSES of 
 Lyms REects, on the proſecution of Davrp 


RoBERT MITCHELL. Monday, 


Sth Feb. 


AAANDAMUS to reſtore David Robert Mitchell to A return to a 


the office of a capital burgeſs of Lyme Regis. The wr Bag 

writ—after .reciting that Mitebell was duly elected, ad- the proſecutor 
mitted, and ſworn, a capital burgeſs of the ſaid borough, IO —_— 
and as ſuch capital burgeſs had always behaved and governed nh ar * 
himſelf well, yet that they the ſaid mayor, Sc. without ſwora” is bad. 


any juſt or reaſonable cauſe, had unjuſtly removed the ſaid 


them to reſtore him, or cauſe him to be reſtored to his 
office, or to ſignify cauſe to the contrary.— To this, the 
defendants returned That Mitchell was not duly elected, 
admitted, and ſworn, a capital burgeſs of the ſaid borough, 
and therefore they could not reſtore him, or cauſe him to be 
mitared,”” - kt | whe: Be 

On Saturday the 6th of February, the ſufficiency of this 
return was . ern by Roe for the proſecutor, and Lawrence 


Rooke-—The return does not deny that Mitchell hid been 
de facto in poſſeſſion of the office of a capital burgeſs, there- 
fore the concluſion, that they cannot reſtore Him, does not 
The complaint is, that he has 


to remove him. They may reſtore him, whether he was 
duly elected, ſworn, and admitted, or not. The mandarius 
| flates 
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80 CASES IN HILARY TERM 
1779. fates that he was duly elected, &c. only by way of in. 
— gucement, and the defendants ought to have ſet forth the 
The kinds .fons for which they turned him out. The reſtoring him 
17 R115. upon this mandamus could not decide the right. After he 
has been reſtored, that may be tried in the regular way by 

4 quo warrants, The queſtion is, Whether a corporation, 
having once admitted a member, can afterwards disfranchiſe 

him for want of an original qualification? Now it is fo 

plain that they have no ſuch authority, that there is not a 

hint of it in any caſe I have ever met with. The cauſes of 

amotion are enumerated in Bagg's caſe, 11 Co. (2), in 

Carib. 170. (e), and in 1 Bury. $538. (d), but this is no 

where ſtated as one of them. (“ Lord MANSFIELD Are 

you not hampered by the writ ?”) The writ is in the uſual 

form. The word “ duly” is in all the precedents in 
Tremayne, and the other books. It is merely a word of in- 
ducement. The giſt of the complaint is the removal. 

All the general books, and many of the reports, , confound 

the mandamus to admit, with the mandamus to reſtore. Nom 

Juit debite electus is a good return to the firſt, but not to 

the other, and this clue leads to the explanation of all the 
contradictory dicta on the ſubject. Upon principle, it is 

clear that a corporation ought not to have the power to re- 

move a corporator de fatto, on a defect of title. The 
franchiſe is the corpotator's freehold. Entry by the feoffor 

cannot diveſt the eſtate of a man duly enfeoffed. After a 

. deſcent caſt the diſſeiſſee cannot recover the land by entry. 

So a clerk who has been preſented under a bad title, and 

has been inſtituted and inducted, acquires a poſſeſſory right, 

which cannot be diveſted but by gzare,impedit. The analogy 
between corporate and other rights would be overturned, if 

a man could loſe his franchiſe for defect of title by the 

mere vote of the corporation who admitted him. Great 
inconvenience would ariſe, if a power to disfranchiſe on the 
defect of title, were veſted in corporations. Many would 
be totally overturned by it. In this borough, the capital 
burgeſſes are elected only by the capital burgeſſes, but the 
distranchiſement is by the corporation at large. If they 

could disfranchiſe on a ſuppoſed want of title, the 

right to elect would be a nugatory privilege in the 

ſele&. part, becauſe it might be fruſtrated by an im- 


8 1 %) T. 13 Fac, 1. 11 Co. 93. 3. (4) E. 31G. 2. Rex v. Richardſon. 
| ("7 | 42 85 5 He cited alſo Rex v. m_ of Derly. 

(c) 2& 3, & M. Sir Thomas T. 8 G. 2. Caſes N. ord Hardzuickt 

Earle i caſe, 8 753» and Hereferd's Caſe, T. 16 Car. 2. 

: id, 200, | 
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mediate remeval by the whole body. 
what extent this power might be abuſed. After disfran- 
chiſement and a mandamus to reſtore, the corporation might 
put the party to a traverſe or action on the return, and if 
he ſucceeded and obtained a peremptory mandamus, they 


might again diſpute his title by quo warranto. Beſides, this 


ſort of removal may be put in practice at any diſtance of 


time,— after poſſeſſion for 30, 40, 50, years, —although this 


court will not truſt themſelves with the authority of remo- 
val in the regular way, after poſſeſſion for 20 years [g]. 
The rule would be nugatory, if, by another mode, the 
limitation could be evaded. Certainly, when the court 
eſtabliſhed the rule, it was intended to prevent any im- 
peachment of a corporator's title after 20 years, by any 
private perſons. This power too might be partially exer- 


ciſed at very critical periods. For inſtance, a mayor elect 


might be amoved before he is ſworn; and this is not ideal, 


for it happened in this very caſe. Mitchel, being mayor 
elect, was disfranchiſed as a capital burgeſs, by which 
means he could not be ſworn into his office of mayor, 
without a mandamus to reſtore him; and, in the mean time, 
the old mayor now holds over. By the ſame ſort of ma- 
nagement, with a majority in the corporation, the ſame 
mayor might be continued for life. Theſe are ſome of the 
inconveniencies which would follow from ſuch a right veſted 
in the corporation, and there can be none from their not 
poſſeſſing it. 5 7 | FP 
| Lawrence — The queſtion is, whether the ſuggeſtion in 
the writ is ſufficiently denied. In all caſes, the party who 
applies for the mandamus is ſuppoſed to know his own title 
beſt, and, if the right, as he ſtates it, is denied by the re- 
turn, that is enough. "Unleſs the right is that which the 
party ſays it is in the writ, the court cannot know that he 
has any right, and the motives which influenced them in 
granting the writ would no longer exiſt. Here the ſug- 
geſtion is, that Mitchell had been duly elected, admitted, and 
ſworn, and that he has been unjuſtly removed. If he has 
not been duly elected, admitted, and ſworn, the reaſon for 
Had the writ ſuggeſted only vhat he 
Was elected, it would have been a bad return in ſuch caſe, 
to have ſaid that he was not duly elected, for that would 
then have been a negative pregnant. In the preſent re- 
turn; every thing on which Mitchell founds his title 
| | is 


[9] This rule was eſt»bliſhed in the Winchelſea cauſes, M. 7 Geo, 3. 4 Burr, 
1962, and explained in Rex v. William Rogers, H. 10 Ges. 3. 4 Burr. 2523. 
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is denied, Is it meant to be contended that nothing but the 
fact of the removal can be queſtioned on a mandamus to 


reſtore? If ſo, it would not be competent even to deny 
that the party had ever been admitted. But, I inſiſt that 


it is ſufficient to deny any part of the title ſuggeſted, either 
the duereſs of the election, or® the dueneſs of the admiſ- 


ſion. In the caſe of The King v. The Mayor of Lynne, of 


which Sir James Burrows has furniſhed me with a note, 
and which is alſo reported in Andrews (e), Lord Chief Fuſlice 
Lx ſaid, that it was enough if any part of the ſuggeſtion 
was denied. (BULLER, Fuſtice.-—** According to the note 
1 have of it, he ſaid, “ if any material part is denied”), 


| In the caſe of the King v. Sir Henry Penrice, reported in 


Strange ( „H, it was held that if an immaterial circumſtance 
is ailedged, it is a good return to deny it, even though the 


anſwer amount to a negative pregnant. (WILL EsV, Fuſtice— 


« That was the caſe of a mandamus to admit”). As to 


| Herefard's caſe, it does not appear there, nor in any 


of the other caſes mentioned there, that the writ ſuggeſted 


that the party had been debito modo admiſſus or electus. In 
the caſe of the Queen v. Twitty (g), the ſuggeſtion being 


debita modo eleftus and the return, non debito modo el:fus, 


lord Holt (aid, that was a good return, for it was an anſwer 


to the writ. That indeed was, a mandamus to admit, but 


to reſtore, and there likewiſe. non debito modo electus was 


the. reaſon given will apply in "the caſe of a mandamus to 
reſtore. In the King v. Lambert (b), which is reported 
in 12 Modern (i), the writ, which was a mandamus to 
reſtore, was debitè electus, the return nunquam debite electus, 
and it was held good, “ becauſe it was a direct anſwer.” 
If Lambert's caſe, which is reported in Carthew (4), is the 
ſame, it is there by miſtake called a mandamus to admit. 
(BuLLER, Juſtice, —* 12 Mod. is not a book of any autho- 
rity”). In the caſe of the King v. Hill, in Shower (1), it 
appears from lord Holt's argument, that the mandamus was 


determined to he a good return, and for the ſame reaſon, 
& becauſc it followed the writ.” - Stevenſon v. Neævenſen, as 
reported by lord Raymond (m), was a mandamus to reſtore, 
and it appears that, on the trial of the iſſues in that caſe, 


Mr. bed Pengely called witneſſes to prove the due election. 


62) H. 11 Geo. 2. A 105, (4) 1 


(f) T. 18 Geo. 2. 2 Str. 1235. (1) M 1 W. & M. 1% 253. 
(g) M. Lo. * 43% ( E. 10 Geo. 3. 2d Ld. 888 

1 277 2 MV. d 1353. 1 Str, 583. 

0 12 Mod. ag | 7 
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Crawford v. Powell, the writ ſuggeſted a due election, and 


the return was, not duly elected, and was not objected to 


(2). All thoſe caſes prove that the return may deny the 
ſuggeſtion in the very words of the writ. In Hilary, 16 
Gee. 3. The King v. The Churchwardens of Taunton St. James, 
was the caſe of a mandamus to reſtore L. C. to the office of ſex- 
ton, ſuggeſting that he was duly elected. The return was © not 


« duly elected,“ and it was held to be good. (BULLER, Juſtice, 


« | argued that caſe, and this point was not made a queſ- 
« tion. The return alſo ſtated that the ſexton was re- 
© moveable at will, and the argument went upon the queſ- 


% tion whether thoſe two matters could be joined in the 
« return,”) The precedents in Tremayne and other books 
afford no argument, for there is no ſettled form for this 
\ writ in the Regiſter, and it is always adapted to the cir- 
cumſtances of the caſe. Either it is neceffary to ſuggeſt | 


the dueneſs of the election, or it is not; if it is, it is pro- 
per to deny it; if it is not, they ought to have ſuggeſted 
it. As to the fappoſed 1egative pregnant in the return, viz. 
that it admits . that Mitchell had been in poſſeſſion, that is 


not ſo; it admits no part of the fuggeſtion ; neither his for- 


mer admiſſion, nor the removal. The ſort of certainty 
required in returns, is aſcertained by lord Holt in the caſe of 
the King v. The Mayor of Abingdon (o), and it appears there, 
that when a thing follows by neceſſary inference that will 


be ſufficient. The court cannot intend from this return, that 


Mitchell had been in poſſeſſion de facto, becauſe the only 
allegation of the writ is, that he was duly in poſſeſſion, and 
that is fully denied; yet all the arguments of inconvenience 
proceed upon the ſappoſition that the return admits a de 
facto poſſeſſion. On the other ſide they have admitted (by 


. arguing the ſufficiency of the return, and not traverſing it) 


that Mitchell was not duly elected. It appears theretore 
clearly that he is without title, and, in ſuch a caſe, although 
the return ſhould be inſufficient, the court will not award. a 
peremptory mandamus. Rex v. Na 7 2 v. 
The Mayor of Barnſtaple (). 

- Rooke, in reply — It ſeems to be agreed, that a corporation 
We no right to disfranchiſe its own members for want of 
title, and the only difpute now is, whether Mitchell was in 
poſſeſſion. It is ſaid that the writ ſuggeſts a due election, 
which the return denies, and therefore nothing is admitted 


by the detendants but if, knowing our own Caſe, wg have 


(n)T 33 & 34 Ces. 2. x Bark, 1013. (p) M. 12 Car 2. 1 Sid. 14. 
0 E. 12 W. 3. 1 Ld, Raym. 559, (7) E. 18 Car. 2. 1 Sid. 286. 
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1779. ſtated it right, we ought not to be in a worſe condition, 
—＋＋＋ dan if we had only ſaid that he had a bad title. They 
The Kine . (041d have denied either the fact of admiſſion, or the fact 


Ktn. of removal; for the right 1s immaterial. In the caſe of 


84 


makes the diſtinction between a mandumus to reſtore, and to 


admit; and wherever a caſe. of mandamus has been decided: 


with that diſtinction in view, and upon ſolemn argument, I 
| will venture to aſſert that non debito modo electus, admiſſus, et 
| juratus, has not been held to be a good return to a mandamus 
| to reſtore. All the cafes cited on the other ſide, which re- 
. late to offices not corporate, are beſide the prefent queſtion. 
| The right of churchwardens, ſextons, and coroners, can- 
not be tried by guo warranto; therefore, where there are 
different claimants, the court will grant a mandamus to each, 
and let them litigate the right in that manner: If we were 
to take iſſue on this return, and go to trial, and obtain a 
verdict, the court could then only grant the peremptory 
mandamus on the grourid of prior poſſeſſion, for the right 
could not be queſtioned at the trial. The corporation 
annot conteſt it at all; the King only by quo warrants. 
he concluſion of the return is, that they cannot reſtore. 
Why? becauſe Mitchell was not duly elected. That infe- 
' rence is not true, for they muſt reſtore, if there has been 
a de fatto election. The return at moſt denies the actual 
poſſeſſion only by argument, which is infufficient ; for lord 
Holt ſays, that the certainty in returns ſhould be as great 
as in indictments, 
Lord MANSFIEI DI have often faid that J was parti- 
cularly anxious, that every part of corporation-law ſhould 


ſubtleties and verbal diſtinctions. We will therefore con- 

ſider of this queſtion. At preſent, it ſtrikes me to be ſuffi- 

cient if the ſuggeſtion of the writ is fully denied, whatever 

that is. I am not thoroughly aware of the ſenſe and 

meaning of the diſtinction between elected and duly elected, 

beende it ſeems to be a contradiction to ſay, that a man has 

been elected, and at the ſame time to ſay, he has not been 

duly elected; they ſeem to me the fame. On an iſſue 

to try if a man has been elected, he muit prove a due elec- 

NE tion. In general, where a perſon takes upon him to ſuggeſt 
a” _ what he was not bound to do, tat may be denied. But 


another thing ſtrikes me at preſent; the return ſhould be ſuch. 


as, of true, would ſhew that the party has no o right to be 


(/ M. 6 M. & M. 5 Mad. 10. | 
72 ; reſtored, 


the King v. The City of Cheſter (r) the court expreſsly 


be ſettled on clear and certain principles, and not on nice 


lected, admitted and ſworn, in the conjunctive. Upon ſuch 


conſideration, we are all of opinion that the return muſt 


admitted and ſworn, — and therefore fallacious. If the truth 


therefore a peremptory mandamus mult iſſue. 
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reſtored, and therefore it ought to deny the material part. 1779. 
In the caſe of Lynne (a very full ndte of which Mr. Fuſtice e re 
BuLLER has ſhewn me) they go very nicely into the argu- at 


ments upon this head. There it was denied that there was LIV Rees, 
any admiſſion. Here they deny that Miichell was duly e- 


an iſſue, he mult prove all the three allegations; yet the 
dueneſs of his election is immaterial, for the N 
could not judge of the title. I give no opinion. 

This day his Lordſhip, after ſtating the writ and W 
delivered the opinion of the court as follows. 

Lord MANSsFIELD— The queſtion is, whether this is a 
ſufficient return. The grievance complained of by the 
perſon applying for the writ is, that having been duly e- 
lected, admitted and ſworn, he has been ie by the 
corporation; and they are to ſhew a juſt cauſe of removal. It 
is admitted that they could not remove for want of an original 
title, but it is contended, that they have ſufficiently an- 
ſwered the ſuggeſtions of the writ, and that iſſue may be, 
taken, or an action brought, on the return. Upon full 
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anſwer, not the words,. but the materiality of the writ, 
and nothing ſhews this more than the nicety in the caſes as 
to elecled and duly elefted. In the caſe of Lynne, the whole 
turned upon the queſtion, whether it was a return to the 
material part. A return which ſeems to be guarded, and 
not to deny the ſubſtance, is bad, although I rather think 
nothing is an election but a due election. Here the material 
ſuggeſtion | is the removal. I hey were not to judge of the 
title, The return is in the conjunctive, —not duly elected, 


— — — =" TT 


would have warranted it, and they had returned not duly 
elected, or admitted or ſworn, it might have beeh good. 
We are all of opinion, that the return is inſufficient, and 


Devon 
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1779. 
| EO ; 3 90 5 Bo, | 
Dx vo and another, aſſignees of G ascovNe a bank- 
Monday, rup t, ag ainſt War TS, 


Sth Feb. 


* 


of a leaſe, part , vi "WE 
75 9 Ht 5 verdict having been found for the plaintiffs, and a rule 


eftate, made, in Obtained to ſhew cauſe why there ſhould not be a new trial, 


contemplati-n the caſe came on to be argued this day, when the queſtion 
of a bankruptcy, ; 
to /ome of the 


_— bank- was an ac of bankruptcy? Upon the report of the evi- 
3225 dence the facts appeared to be, That, on the Zoth of 
November, Gaſcoyne the bankrupt ſent for one Hall his at- 

torney to adviſe with him about his affairs, when he ſhowed 

Hall a decree of the court of chancery againſt him, and told 

him that he had been ſerved with a ſubpana, and was 
threatened with an attachment, but was not able to pay the 

money. That he aſked Hall, whether his creditors could 

be forced to take a compoſition, who told him they could 

not, and that, if the attachment ſhould iſſue, he muſt pay 

the money. That he then told Hall that ſome of his credi- 

tors had looked into his affairs, and they thought he could 

not pay above eight ſhillings in the pound. That Hall upon 

this adviſed him to become a bankrupt. That he ſent again 

for Hall on the 2d of December, and then named to him 

ſome creditors who had long been great friends to him, and 

had imdorfed bills for him which were not yet due, which 

would diſtreſs them. That as he could- not pay the bills, 

the only method by which he could ſecure them, would be 


| 1: by an aſſignment of the leaſe in queſtion. That, on the 


zd of December, Hall went to him. again; and was told by 
him that Cox, one of his creditors, had been with him, and 
had ſaid that Blake, attorney for Cox, thought matters 
might be ſettled without a bankruptcy. That, at four or 
five o'clock in the afternoon of the 3d of December, tlie 
aſſignment of the leaſe was executed to three of his credi- 
tors Mulis, Giles, and Hall. That, after the execution 


of the aſſignment, Hall went to Blake, when, upon his 


ſtating to him the ſituation of . Gaſcoyne's affairs, Blake 
agreed that it was proper that a commiſſion ſhould be ſued 
out. That ſome of the creditors were preſent at this 
; ES | meeting, 


An affienment 155 ari. ation of trover by the aſſignees of a bankrupt, 'E 


was, Whether, under the particular circumſtances, an 
 eredirors is an "aſſignment of a leaſe which had been made by the bankrupt, 
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meeting, and mentioned the leaſe as a part of Gaſcoyne's 
eſtate; on which Hall told them of th#aſhgnment, but 
did not mention when it was made. That the leaſe was 
worth about 4000. and was only aih igned to ſecure” about 
250d. and was then to be held in truſt for the bankrupt, 
his executors, adminiſtrators and aſſigns. That the aſſign- 
ment recited that Giles had becime: ſecurity tor the bank- 
rupt. That Hall had lent him money, and that ſeveral 

bills and notes had been indorſed for the bankrupt by Matis, 
Giles, and Hall, which remained unpaid, and that he had 
agreed to aſſign the leaſe, in order to ſecure the payment of 
. them. . 

Dunning and Peckham for the plaintiffs. — The Solicitor 
| General for the defendant. 

For the plaintiffs it was argued, that this was a fraudulent 
conveyance within the ſtatute of 13 Eliz. . 5.; and that, 
by 1 Fac. I. c. 15. fraudulent conveyances are made acts of 
bankruptcy. That three facts were clear. 1. That Gaſcayne 
was inſolvent at the time of the aſſignment, for by his own 
account he could only pay eight ſhillings in the pound. 
2. That he intended to prefer the aſſignees of the leaſe, to 
his other creditors. 3. That, when he made the aſſign- 
ment, he intended an act of bankruptcy. That in IVorſley 
v. Demattos (s), an afſignment by deed ot a/l a trader's ſtock, 
though by way of ſecurity, and for a valuable conſideration, 
was held to be an act of bankruptcy. That in Linton v. 
Bartlett (t), an aſſignment by deed of only one third of the 
bankrupt's effects by way of ſecurity, was determined to be 
an act of bankruptcy. That in the caſe of Ruſt and another, 
aſſignees ' of Papps, v. Cooper, which had been * 
in this court T. 17 Geo. 3. a parol aſſignment of part as 
ſecurity to a creditor, FS. under very favourable circum- 
ſtances, but in contemplation of an act of bankruptcy, was 
held to be a fraud, as againſt the bankrupt laws, and there- 
fore void. That it was not an act of bankruptcy, becauſe it 
was not by deed, but that ſuch an aſſignment by deed is in 
itſelf an act of bankruptcy. | 

For the defendant it was ſaid, that the ale was of 
real property, and there was a bona fide conſideration for it. 
That the circumſtance of the. overplus, after paying the 
creditors to whom the aſſignment was made, being limited 


(5) B. R. H. 31 C. 2, 1 Burr. 467. 
0 C. B. H. 10 G. 3. 3 Will. 47. 


to 


Fl 
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to the bankrupt (which had been inſiſted upon on the other 
ſide as evidence of an intention to defraud the other creditors) 
was a proof of the fairneſs of the tranſaction. 
the caſe of a mortgage, where the mortgagee muſt account 
for the overplus to the mortgagor or thoſe who ſtand in 
his place. That if the ſurplus had been limited to the 
other creditors, or the aſſignees, that would have plainly 
ſhown that an act of bankruptcy was in contemplation, 


That Worſley v. Demattos went on the particular circum- 
ſtances of the caſe, which were very ſtrong, but it was not 


there laid down as a general rule that a bona fide aſſignment to 
a fair creditor, even though in contemplation of an act of 
bankruptcy, was void. That Ruſt v. Cooper differed from 
this caſe, for there it was clear that the bankrupt could 


not ſtand longer than the Saturday, and the order was ſent 


by expreſs to dciiver the goods before that time. That the 


creditors here were informed of the aſſignment, and did not 


object to it. That it was ſaid, this aſſignment was a fraud, 
in particular, upon the creditor under the decree and at- 
tachment; but that he could not have taken the leaſe, if 


there had been no aſſignment, the attachment being only 


an execution againſt the perſon. 

Lord M AN$sFIELD ſaid, that he continued of the ſame 
opinion which he had entertained at the trial, viz. that this 
was a fraudulent deed, and an act of bankruprey That he 
thought it was ſo, on two grounds. 1. That it was fraudu- 
lent againſt the creditor under the 3 


and given him the benefit of the leaſe, notwithſtanding the 
aſſignment was for a valuable conſideration; for that if any 
man, knowing of a judgment or a decree, purchaſes, though 
for a full value, the purchaſe | is fraudulent and void. That 
this was eſtabliſhed in Twyne's caſe (u). That the creditor 
in equity might have had a ſequeſtration of the leaſe. 2. That, 


in the other view, the aſſignment was a clear fraud againſt ' 


the general creditors under the bankrupt-laws. That the 
bankrupt had been adviſed, and had agreed, to have a com- 
miſſion ſued out; and, after that, made the aſſignment. 
That it was ſaid, the creditors had been told of the 
aſſignment. That the manner in which they were told 
of it was the worſt part of the caſe; for the bankrupt 


had concealed from them, when or how it was made, 


« (a): N. 44 Elks, 3 Co. Bo. 5. 
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That the court 
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r and they had no reaſon to ſuppoſe that it was not made 
) long before. That all amicable commiſſions are agreed to 
e by the creditors, on the idea that there is to be no prefe- 
it Ra” Fa | EY 
n The reſt of the court, were of the ſame opinion. 


ie BuLLER, Juſtice, obſerved, that the preference given to | 
y the defendant, and the two other aflignees of the leaſe, was 
n. voluntary, for they had not applied to the bankrupt for 0 
— payment of their debt. That the motive perhaps was not | 
bt Wl culpable, but the tranſaction was contrary to the general ! 
0 policy of the law. £ Op ye it 
pf | | The rule diſcharged, ö 
d 
nt 
e 
Ot 
d, 
th . | 
if CoGnr an againſt WILLIAMSON.  , Monday, 
ly | * FL Po | &th Feb. : 

Nan action of debt upon a bond, tried before Lord In an action og 
be MansF1tLD, on the plea, of non eff factum, it appeared 8 
oy by the bond that the ſubſcribing witneſs was one Steele. He miſſion of the 
Ne was not produced, but the plaintiff proved that one com gh greg 
wy had gone to the Faft-[adies about five years ago as A Cadet, ſubſcribing wit- 
ct ina ſhip of which the defendant was purſer. Enquiries 1s cannot be 
it; had been. made after him, and it did not appear that he had _— 4 
ne wer returned. Mr. Nebb, a eaptain in the Eaſt-India com- prove the de- i 
W pany's ſervice, faid he was in the trading way in India. war hae Range 1 
5h The plaintiff had applied to the defendant to ſettle the bond, Ss 4 
at when the defendant offered to pay 801. immediately, and to 
ay ſtile the reſt of the debt, with intereſt, at the end of the 3 1 
it, . year, The plaimtiF refuſed to agree to this propoſal, upon | | ( 
ſt which the defendaut ſaid, that he could not recover, for bs |} 
ne the bond was executed on ſhipboard, and that he could not | 
oh ret the witneſs. The defendant's hand writing was proved, 
it. and alſo a receipt, and ſubſcription to a bond to the Eaſt- . 9 
* Ida company by Steele. — Upon this evidence, Lord Mans- * 
id directed the jury to find a verdict for the plaintiff; and _. 
how, upon ſhewing cauſe againſt a rule for entering a non- 
15 uit, the queſtion whether, under the above circumſtances, 


ine evidence of the defendant's hand-writing was admiſſible, 
ame on to be argued by the Solzcitor General and Davenport 
| Es for 


ad 
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1779. for the plaintiff and Dunning and Morgan for the defendant, i «: 

r But the counſel for the defendant thought it was impoſſible . 

again for them, after the admiſſion by the defendant as above 

WIITIANsox. ſtated, to ſupport the rue. . 1 

| | ; The rule diſcharged, with coſts, 6% 

| ; . W « 

1 

46 

8 « 
q 3 | . 8 : 1 
Tueſday, | ; y ; / 
| — nl | Boyce qgainſt WHiTAKER. £ 
at t 


If the defendant 
undertake to ſet 
forth the ſtatute by 
of : hugh 6. c. 
. in a plea to * ; : 
Nine eas. Tet forth the condition which was in the uſual form, and 
ſeeriff”s bond, a then pleaded that, before the making of the writing ob- 
miſtecital is fa» ; 
tal.—If the plea 
conclude with a ce liament of the ſaid Henry the 6th, held at Weſtminſter 
veri fication, it 
will be bad up- 
on ſpecial de- 
murrer, 


the plaintiff as aſſignee of the ſheriff of Aen. 


5 «© fourpence. 


or caule to be taken, or make any obligation for any cauk 
Ne | & aforeſaid 


| HIS was an action of debt on a bail - bond, brought 


The defendant prayed oyer of the bond and condition, and 


6 ligatory aforeſaid, to wit, by a certain act made in a par- 


ful 
retu 
Tri. 
bail, 
afori 
Imp! 
tain 


in the county df Midaleſex, on the 25th day of February the! 
% in the 23d year of his reign, it was, among other things, the { 
© enacted by the authority of. the ſame parliament, that no fend: 
“ ſheriff, under ſheriff, ſheriff*s clerk, ſteward or bailif WM tone 
« of franchiſe; ſervant of bailiff or coroner, ſhould take I Ah 
any thing by colour of his office, by him, nor by any Wl the v 
* other perſon, to the uſe of any perſon, for the making of Wl in the 
* any return or panel, and for the copy of any panel, but Wi the ( 
| And that the ſaid ſheriffs, and all other WM ment 

ce officers and* miniſters aforeſaid, ſhould let out of priſon WM the c 
<« all manner of perſons by them or any of them arreſted, Ml dant « 
* or being in their cuſtody by force of any writ, bill or Wi ner ar 
* warrant in any action perſonal, or by reaſon of indi- verify. 
* ment by treſpaſs, upon reaſonable ſureties of ſufficient WM ſhewe 
« perſons having ſufficient within the counties where ſuch © ſub 
© perſons be let to bail or mainprize, to keep their days nM © tot 
& ſuch place as the ſaid writ, bills, or warrants ſhould ® cou 
require; ſuch perſon or perſons which were or ſhould be Bal 
in their ward by condemnation, execution, capi vithin 
« utlegatum or excommunicatum, ſurety of the peace, ad yaud v 
e all ſuch perſons which were or ſhould be committed to mative 
* ward by ſpecial commandment of any juſtices, and va try.” | 
* gabonds reſuſing to ſerve according to the form of the gous tc 
Ss; « ſtatute of labourers, only excepted. And that no ſheriff, 2ainſt 
. 4e nor any of the officers or miniſters aforeſaid, ſhould tate tion alu 


ndant, 
oſſible 
above 
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« aforeſaid or by colour of their office, but only. to them- 
« ſelves, of any perſon which ſhould be in their ward by 
« the courſe of the law, but by the names of their 
« offices, and upon condition written that the ſaid priſoners 
« ſhould appear at the day contained in the ſaid writ, bill 


« or warrant, and in ſuch places as the ſaid writs, bills, or 


And if any of the ſaid ſheriffs, 


« warrants ſhould require. 
« or other officers or miniſters above ſaid, take any obli- 


6 gation in other form by colour of their office, that it 


« ſhould be void, as: by the ſame act, among other things 
« more tully appeared,” that the defendant was arreſted 
at the ſaid time of making the ſaid writing obligatory (6th 
July 1778] by the ſheriff of Kent, on a pluries latitat 
returnable on Medneſday next after three weeks of the Holy 
Trinity (1778), and that the ſheriff upon that arreſt took 
bail, the writing obligatory aforeſaid, with the condition 
aforeſaid, for eaſe and favour to the ſaid defendant of his 
impriſonment by the ſaid ſheriff ſhewn, and to have and ob- 


tain his deliverance therefrom, which ſaid writing obligatory, 


the ſaid ſheriff took by colour of his office againſt the form of 
the ſtatute afore/a:d. — I he plaintiff replied, that the de- 
fendant before the return of the writ in the declaration men- 
tioned, to wit, on the day of the date of the bond, viz. 

4h July 1778, as bail for his appearance at the return of 
the writ, ſealed and, as his act and deed, delivered the bond, 

in the manner in the declaration mentioned, without this, that 
the ſaid ſheriff, upon the arreſt of the defendant in the plea 


mentioned, took bail, the writing obligatory aforeſaid, with 
the condition aforeſaid, for 0 and favour to the defen- 


dant of his impriſonment by the ſaid ſheriff ſhewn, in man- 
ner and form Cc. and © this the ſaid defendant is ready to 
verify — To this replication the defendant demurred ; and 
ſhewed for cauſe, "That the replication denying the whole 
* ſubſtance of the plea concluded with a verification, and 
* to the court; ; whereas it ought to have concluded to the 
“ country.“ 


Baldwin, for the defendant, 8 that this caſe was 


within the reaſoning and general principle laid down in Tra- 
paud v. Mercer (v ) viz. © that wherever there is an affir- 
mative, and a negative the concluſion ought tobeto the coun- 
try,” He ſaid that the plea and replication here were analo- 
ous to the pleas and replications in actions on the ſtatutes 
*ainſt gaming and uſury, and that, in thoſe caſes, the replica- 


ton always concludes to the country. He alſo cited, as in point, 


(v) F. 22 & 34 G. 2. 2 Burr. 1022. i ; 
„ | | | a caſe 
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vies, 1 Salk. 4. pl. 10. Rebinſon v. Raley, 1 Burr. 316. 


court laſt term. 


not have ben inconſiſtent. He cited on this bead 5 Com. 


it was entered into as an indemnification to the plaintiff for a note which be had 


300. | | 
(x) Comb. 245, E x4; (z) Ajhton 266, 267. 


— 
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a caſe of Aþ v. Walker, which had been determined in thi repl 

Morgan, for the plaintiff inſiſted, 1. That the concluſion ca 
of the replication was right. 2. That the plea was bad, gat 
and therefore, at all events, the plaintiff would be intitled to not 
judgment. 1. As to the firſt point he cited Foden v. Haine ous! 
in Carthew (w), where, although there was a demurrer to [ 
a replication like the preſent, and which concluded with a N ceſſ 


verification [10], no objection was made on that ground, him 


and he obſerved, that, by the report of the ſame caſe in chat 
Comberbatch (x), the court is ſtated to have ſaid, that the Wl ihe 
plaintiff ſhould have alledged that the bond was pro bono et not 
vero debito, and then traverſed the eaſe and tavour. He nei 
alſo cited Lenthal v. Coke, in Saunders, and Siderfin ()), Pp 
where the replication was exactly ſimilar to this, concluding Wi cons 
with a traverſe of the eaſe and favour, and a verification; Nor u 
and yet on a ſpecial demurrer, the preſent objection was ber 
not made. He mentioned alſo a precedent of the ſame ſort WM er 
in A/hton's Entries, title Debt (2). 2. He argued that the tot 
plea was bad, on two accounts. In the firſt place, becaule ¶ conc 
the ſtatute of Hen. 6. was miſrecited, there being two Wi « «| 
variances, viz, ** indictments by treſpaſs? inſtead of © in- 


dictments of treſpaſs”? and © capias utlegatum' inſtead of 
* capias utlagatum.” In the ſecond place he ſaid the plea BiH of ma 
was bad, becauſe it averred matter, dehors the deed, con- 


tradictory to the condition; for the condition ſtated the that 
bond to have been taken for the defendant's appearance, and 
the piea averred it to have been for eaſe and favour; that 
it the condition had been for the payment of money, eaſe 
and favour might have been averred, becauſe that might 


Dig. 224. Cock v. Ratdiffe, Caſes temp. Hardwicke 28] 
and Collins v. Elantern (a) [11]. | ET 
| | | Baldibin 


[10] It is not ſtated either in Cartbheru or Comberba;ch that the replication in that 
caſe concluded with a ver fication. Mr. Morgan inferred that it did, probably 
becauſe of the traverſe ; but although it is a general rule that a traverſe muſt 
conclude with a verification, yet it may, and, when it comprizes the whole 
ſubſſance of the plea, it ought to conclude to the country. Haywood v. Da- 


[11] That caſe was an action on a bond conditioned for the payment of 3 
ſum of money. The defendants pleaded, after ſetting forth the condition, that 


given to a perſon, to bribe him not to appear as a witneſs on an indiciment, 


The plaintiff demurred generally, and it was argued, that this was an N 
| * 4 


(w) B. R. E. 6 . & M. Carth, (y) MinoCar. . 1 Seund. 156+ 


(a) C. B. E. 7 G. 3. 2 Will. 35% 
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Baldwin, in reply, obſerved, as to the concluſion of the 1779. 
replication, that in none of the caſes cited by Mr. Morgan —— 
the concluding with an averment had been aſſigned as a * 
cauſe of demurrer. With regard to the miſrecitals of the Wolrarch, 
ſtatute, he ſaid that if it is a public act, the court would 
not take notice of them, and, if a private act, the e 
ought to have replied ** nul tiel record. 

Lord MANSFIELD ſaid, that if the defendant had unne- 
ceſſarily ſet out the act of parliament, which it ſeemed to 
him, he had, he would hold him to half a letter [12]; and 
that, as to the other objection to the plea, a bond taken for 
the defendant's appearance at the return of the writ, could 
not be for eaſe and favour, and therefore the condition and 
averment in the plea were inconſiſtent. 

BULLER, Fuſtice, thought there was no doubt but the 
concluſion to the replication was bad, as the whole ſubſtance 
of the plea was denied; but that it was unneceſſary to look 
beyond the plea which was clearly bad. He ſaid that there 
were many caſes where the word © aforeſaid”? had been held 
to tie the party up to an exact recital, and the plea here 
concluded that the bond was taken “ againſt the form of 
* the ſtatute afareſaid. 7 

| Judgment for the Plaintiff. 


of matter in pais, 435 the deed and, therefore bad, but the court over-ruled the 
demurrer on the ground that the deed was void a initio, Mr. Morgan muft 
have cited this caſe therefore by way of anticipation, and to cifingwih it from 
that before the court, 


. Wy 


[12] Lord Mansfi-1d aſked if there was any doubt whether the ſtatate was a 
public act, and Davenport as amic. cur. ſaid it had been doubted, and was there- 
fore always ſet out, lt is recited in the caſe of Lentball v. Coke, and alſo in 
Dive v. Maningha m, Plowd. 60. 


3 | | Tueſday, 
COTTRELL againſt Hooks. gth Feb. 


When there is a 
Ty an action of covenant, the plaintiff declared, That in bond and alſo a 


conſideration of 240/. paid by him to the defendant, the 9*<9 of covenant 


to ſecure an an- 


defendant by an indenture, bearing date the 7th of Fly guiy, althvugh 


1767, had covenanted that he would pay the plaintiff an the bord is for- 


annuity. during his life of gol. a year, at four quar terly Pay- * 


ments, and that Gol. of the annuity became in arrear the inſolvent act 
on the 97th of April 1478.—The- defendant prayed of 16 C. 3.c. 38. 


the part ve 
ger of the deed of covenant, which was ſet forth, ſued WG the 


aud by which,, after reciting that, for the better ſecuring covenant for pay- 
| | | : ments becoming 


due after the 
the diſcharge, 
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the annuity, the defendant had executed a bond ta the 
plaintiff, bearing even date with this deed, in the penal 
ſum of 4ool. he aſſigned to the plaintiff, for his farther 
ſecurity, a ſalary of gol. which he enjoyed as one of the 


_ clerks to the auditor of impreſt, and covenanted to pay the an- 


nuity by quarterly payments. He then prayed oyer of the 


bond, which was ſet forth, and alſo of the condition, 


which was alſo ſet forth, and was, That if the defendant 
ſhould. pay the annuity at the regular quarterly. payments, 


and ſhould perform all the covenants in the indenture bear- 
ing even date with the bond, then the bond ſhould be void. 


He then pleaded—1. That the plaintiff ovght not to have 


8 ady execution againſt the defendant, other than againſt bi 


real eſtate, his money in the funds, or his money lent upon real 
ſecurity only, becauſe the indenture of covenant which he had 


ſet forth, and that mentioned in the condition of the bond, 


were one and the ſame ; that the bond and deed of covenant 
were both given to ſecure one and the ſame annuity ; that, 


after the execution of the deed of covenant, and the bond, | 
and before the 22d of January 1777, mentioned in an ad, | 


Ec. (the inſolvent debtors aQ of 16 Geo 3.) (b). viz. on 
the 7th of January 1776, 201. for two quarters of the an- 


nuity became due, and was not paid according to the tenor 


and effect of the ſaid bond, whereby the ſaid bond, becamt 


forfeited, and the penal ſum became due and owing to the 


plaintiff, and that, before the firſt day of January, 1776, 
the defendant was arreſted and in actual cuſtody of an 
officer of the ſheriff of Middleſex, and held to bail by vir- 
tue of a bill of Middleſex, and that he ſurrendered himſelf 


in diſcharge of his bail, and was thereupon committed to 


the priſon of the King's Bench, before the 26th of June 


1 776, in the, ſaid act mentioned, viz. on the 17th of May 


1776, and continued there till the time of his diſcharge, 
and that at the general quarter ſeſſions for Surry, held by 
adjournment on the 29th day of 'Fuly 1776, he was dil- 
charged according to the form and effect of the ſaid ad; 
and concluded with a verification, and prayed judgment if 
the plaintiff ought to have any execution againſt him, other 


than againſt his real eſtate, &c.— 2. That, before the 22d 


of January 1776, viz. on the 8th of December 1775, he 
was arreſted, Ce. (ſtating the arreſt, ſurrender, and dil- 
charge, as in the former plea), That the indenture on which 
the plaintiff had brought his action was dated and made, and ail 


debts thereupon owing and accruing from the defendant ts the 
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plaintiff, were contrafled and occaftoned, before the 224 of 
January 1776, to wit, on the 7th day of Fuly 1767, and 
this, Sc. wherefore he prayed judgment whether the 
plaintiff ought to have any execution, other than againſt his 
fal eſtate, &c.—The plaintiff demurred generally to each 
of the pleas, and the caſe came on to be argued this day, by 
Wood for the plaintiff, and Bolton for the defendant. - | 
(By ſtatute 16 Geo. 3. c. 38. ſect. 41. It was enacted 


4 That the future real eſtates, as well freehold and copy- 
hold, as cuſtomary copyhold, or money in the funds, or 


lent upon real ſecurity, of perſons diſcharged under the act, 
hould remain liable to their reſpective creditors, and that 
execution might be ſued out againſt ſuch real eſtate, or 
money in the funds, but not againſt their perſon, or other per- 
ſonal eſtate.””) 8 5 

Mood, for the plaintiff, contended, that ſuppoſing the 
bond to have been forfeited before the diſcharge, and that 
ſecurity gone, yet that did not deſtroy the other ſecurity by 
the deed of covenant, and that the plaintiff had his election 
to proceed on either, as he pleaſed. He ſaid the only queſ- 
tion was, whether the inſolvent debtors. act diſcharged the 
payments of annuities, which betame due after the dif- 


charge; That the words of the ſtatute are—** That no 


„ perſon to be diſcharged by this act, ſhall be impriſoned 
by reaſon of any judgment or.decree obtained for pay- 
© ment of money only, or for any debt, damages, contempts, 
* coſts, ſum or ſums of money contracted, incurred, ac- 
* caſtoned, owing or growing due before the ſaid 22d day of 
January 1776” (c); But that the word © accaſtoned” muſt 
be conſidered as applied only to “ contempts,” otherwiſe the 


nſolvent would be diſcharged from contingent debts, which 


1s not the caſe even of a bankrupt who has obtained a cer- 
üficate; That © owing and growing due, mean, in the 
dove clauſe, the ſame as ** grown due, which was mani- 


kt from a ſubſequent ſection (4) Where the perſons diſ- 


charged are authorized to plead, to any action brought 
for any debt, ſum, or ſums of money due before the 22d 
of January 1776,” that ſuch debt or ſum of money 
was contracted or due before the ſaid 26th of January; 
That, at any rate, the words ** growing due could only 
ertend to the quarter's payment, which was accruing on 
the 26th of January, for that, by ſect. 34, it is expteſsly 
provided, that no perſons ſhould by the a& be diſcharged 


of debts ſubſequent to that date; That, where aa annuity 


(e) ſel, 33. (4) ſe. 36. 
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prove the value of the annuity. He cited, to prove that 
the remedy under a deed of covenant. is not taken away by 


CASES IN HILARY TERM 
is ſecured (as in this caſe) by a deed of covenant, a bank. 
ruptcy does not diſcharge future payments, although, if 
the only ſecurity is a bond, which has been forfeited' before 
the bankruptcy, a court of equity, in favour of the creditor, 
will allow him to conſider the penalty as a debt, and to 


a bankruptcy, Fletcher v. Batharſt, Viner, title, Creditor and 
Bankrupt (e). He alſo mentioned Mebſter v. Banniſir, 


which was a caſe in this court laſt term (/). Such an an- 


nuity as this was, he ſaid, clearly a contingent debt, becauſe, 
unleſs the party live, it never can become due; That the 


laſt inſolvent act of 18 Geo. 3. c. 52. was deciſive on the 


queſtion, for that a new clauſe was introduced into that a&, 
(F 30.) to relieve the grantors of annuities (who have been 
fugitive beyond ſeas) when diſcharged under it, from the ac- 
criing payments of ſuch annuities z That this clauſe was a 


legiſlative expoſition of the former acts, for it recited, that, 


without ſuch expreſs proviſion, | ſuch perſons could not have 


the benefit of the act (which in its other proviſions re- 
ſembled the former ones) in reſpect of the accruing pay- 


ments of annuities. 5 | e f 

Bolton, for the defendant, ſaid, that all Mr. Mood's ar- 
gument applied only to the ſecond plea, but that his objecti. 
on to the action was, that both the bond and covenant were 
entered into, to ſecure the ſame annuity, and that the bond 
having been forfeited, the penalty had become a preſent 


debt, under which the plaintiff might have received a di- 


vidend; That he admitted this caſe was not within the ſta— 
tute of the 7th of Geo. I. c. 31. relative to bills, bonds, 


notes and other ſecurities to be paid at a future day, but that 


| bankrupt, there was no doubt; That the point had been 


5 | 
y (f) Vide infra, E. 20 G. 4. 


on the forfeiture, the penalty having become a' preſent debt, 


the diſcharge under the act had relieved the defendant agaiuſt 
the payment of the annuity ; That, as to the caſe of a 


ſolemnly decided by the court of Commen. Pleas, in Perkins 
v. Kimpland (g), which caſe he read from a, note lent him 


by GourD, Juſtice; "That if there was a difference, the 


caſe of au inſolvent debtor was more favourable, becauſe a 
bankrupt is conſidered as a criminal; That the ſame 
facts were now before the court as if an action had 
been brought on the bond, for that the deed purporied 


to be given for the farther ſecuring the ſame annuity for 


(e) Te 9 G. I» Viner, vol, 7. p · 71. (e) Co B. , 16 Geo. 3». Since re · 
ported in 2 Blatkft, 1106. 
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which the bond was given. He alſo cited a caſe of Rain- 


wk v. Freemantle, in this court about fix years ago, 
where an inſolvent debtor who had been diſcharged, gave a 


note for @ debt which had accrued before, and it was held 
to be void. 


Lord MansFIELD ſtopped Mr. nd from replying: 
His Lordſhip ſaid, the queſtion was, Whether, when 


there was a bond with a penalty, and alſo a deed of cove- 


nant, and the plaintiff made no uſe of the penalty, he 
ſhould be barred of his remedy under the deed of cove- 
nant ? That he took the caſe of a bankrupt and inſolvent 
debtor (as to this point) to be the ſame. That when a 
man has 1wo remedies, he may elect. That if the plaintiff 
had. made uſe of the penalty, the caſe would have been dif- 


ſerebt; but that, as he had not, he might proceed as often 


a he pleaſed for breaches of the covenant. 
BEN, Juſtice, ſaid, that here were two pleas, one of 


which (the ſecond} was ,upon the deed of covenant. That, 


if the covenant has been. the oily ſecurity, nothing had hap- 
pened to bar it. That the other plea ſtated the bond, con- 
ditioned for the regular payment of the annuity. That the 
court could not, becauſe ſuch a bond appeared to have been 


given, determine the other ſecurity to be void. 


_ Judgmagat for the rauen. 


nnen and WOES aſſignees of By Q0KE, a Bank- 
rupt, agar FO BIGRA RL, * 


Tus was an action of trover brought by the aſſignees 


Thurſday, 
11th Feb, 


A captain of a 
ſhip has no lien 


of a bankrupt for a-ſhip, of which the bankrupt was upon the thip 
owner, againſt the captain. The cauſe was tried before for wages, flores 


Lord MANSFIELD at Guildhall, at the ſittings after M.; 
19G. 3 (), The defence ſet up was, that the captain 
had a lien on the ſnip for his wages, and for ſtores, proviſi - 
ans, and .repairs. A verdi& was found for the plaintiffs 
with 605. damages, ſubject to the opinion of the court on 


or repairs done 


in England. 


a caſe, which ſtated as follows: — That the defendant, being 


the captain of the ſhip Africa, mentioned in the declara- 
tion, beſpoke and directed repairs to be done to the ſhip be- 
fore ſlie ſet out upon her laſt voyage, and likewiſe directed 


ber to be ſupplied with ſtores and ee Tor which 


(b) Ther day, 10 December 1778, KH 
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came a bankrupt, and after the bantruptcy and the demand 


CASES IN HILARY TERM 
repairs, ſtores, and proviſions, the defendant was liable 25 


well as the owner. That the defendant likewiſe had wa. 
ges due to him. That Brooke the owner of the ſhip be- 


(of the ſhip) therein aftermentioned, the defendant paid the 
creditors their bills for ſtores and repairs. That the plain. 
tiffs (the aſſignees) demanded of the defendant to deliver 
the ſhip to them, which he refuſed without having an al- 
lowance in his account for his wages, and the money he 

was liable to pay for the bills before · mentioned. The 
queſtion on the above facts, as ſtated for the opinion of the 
court, was, Whether in this aQtion the defendant could 
be allowed to retain, and have deducted out of the dama- 
ges which ought to be given for the value of the ſhip, the 
ſeveral ſums mentioned in the caſe, or any of them; or 


whether any of the above articles were fo far a lien on the 


ihip as to juſtify his refuſal to deliver the ſhip to the plain- 
tiffs without being paid? If the court ſhould be of opinion 
that the defendant had a lien on the ſhip for any of his de- 
mands, a nonſuit to be entered. But if they ſhould think 
that any of his demands ought to be deduQed out of the 


damages for the value of the fhip, then ſuch money to be 
deducted out of the money recovered by the verdict, and 
the Paſtea to be indorſed accordingly.” 
The caſc was argued on Friday, the 5th of 8 by | 
Davenport for the plaintiffs, and Baldwin for the defendant. h 
Davenport argued, 1. That, as to the captain's wages, it 8 
was ſe:tled that they ar? no lien upon the ſhip; that this was A 
clear from the caſe of Clay v. Sudgrate (i), in Salkeld [1], and in 
confirmed by Bayley v. Grant (Y, in the ſame bock, but bl 
that, if he Ba no lien for his 9 he could muchleſs claim ha 
me 
[1] By the ſtatute of 15 Ric. 2. e. 3. it is en that the 4 to 
court ſhall have no juriſdittion of contracts ariſing by land, yet it is permit. is | 
to mariners to ſue for their wages in the courts of admiralty. In the caſe of | 
Clay v. Sudgrave, as reported by Salkeld, Lerd Holt is made to fay that this is Wi by 
expreſsly againſs the flatute, but that communis error facit jus. Surely it is not giv 
conſonagt to legal p»inciple to hold that auy uſage or common error can abro- th 
gate a ſtatute to any purpoſe, or give legality to What an act of parliament er- e 
preſsly prohibits. After the caſe of Clay v. Sudgrave, the ſtatute of 4 Arr. whi 
c. 16. § 17. put ſuits in the admiralty court for ſeamen's wages very cleatly, tzin 
though by implication, upon a legal footing, for the words of that ſection 
are © That all ſuits and actions in the court of admiralty for ſeamen's wages, he 0 
6% ſhall be commenced and ſued within fix years next after the cauſe of ſuch que! 
e ſuits or actions ſhall accrue.” whe 


(i) B. R. T. 12 W. 3. 1 Salk. 33. S. C. by the name of Clay v. Snelgruvt, 


1 Ld. Raym, 576. ; 
(4)B. R. T. 12 V 3. 1 Salt. 33. S. C. 1 Ld, Roym, 631. 12 Mod. 440 
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in the law. That here indeed, the defendant's demand 
was ſuch as could not have been ſet off in an ation Which 
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any lien for any other demand, as repairs or ſtores; the wages 1779. 4 
being more cloſely connected with the ſhip, than any other | 
demand, as they are the conſideration for the work which is Wirzins [ 


againſt 


done in the ſhip, and is abſolutely neceſſary to her earnings. Caxxicnart. 
That the different tradeſmen, as the ſhip-wright, biſcuit- | 
baker, butcher, &c, could not juſtify the detention of the ſhip, 
if ſhe got into their poſſeſſion, and the derivative creditor for 


their demands could not have a better right than them. That, 
as to repairs done in England, it was expreſsly determined 
in the caſe of J/athinſon v. Barnardiſton (I), that they are 
no charge upon the ſhip. 2. That, if the captain could 
not juſtify the detention, neither could he be entitled to any 
allowance out of the damages. That a mutual account can- 
not be ſeitled by a fort of equitable ſet-off in an action of 
trover, That to permit it would be a dangerous innovation 


admits of ſetting off mutual debts, becauſe he was only 
liable to pay, at the time of the demand and refuſal, but 
had not actually paid. That if he were. to be allowed for 
what he was only liable to pay, it might prove a great de- 
triment to the bankrupt's eſtate, becauſe the captain might 
afterwards refuſe, or be unable, to pay, and then the tradeſ- 
men would come upon the eſtate of the bankrupt. | 
_ Baldwin inſiſted, that the workman who repairs a ſhip 
has a lien upon it. That this appeared from a caſe ex parte 
Shanks and others, in Atkyns (mn), which was determined 
againſt the ſhipwright, on the particular ground of his hav- 
ing delivered up the poſſeſſion of the veſſel. That proba- 
bly, in the caſe of Y/atkins v. Barnardiſtan, the poſſeſſion 
had been, in like manner, relinquiſhed. 'T'bat if the work- 
man has a lien, it ſeemed to be juſt, that he ſhould be able 
to transfer ſuch lien with the poſſeſſion to the captain, who 
is liable to pay him. That an action could be maintained 
by the workman againſt the captain, although he had not 
given the orders. That this muſt be on the ground, that 
the workman has. parted with the poſſeſſion of the ſhip, 
which he might have detained as his ſecurity, to the cap- 
tain, That it would therefore be highly unreaſonable, if 
he could not ſecure himſelf by retaining the ſhip.—On a 
queſtion from the court, he ſaid, he did not know of any caſe 
where it had been determined that a captain is liable for 


U cane. J. 1926, 1 P. Will, 367. 
(n) 1754. 1. Ath. 234. | | | 
1 2 repairs, 
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1779. repairs, if he has not ordered them. — As to the general 
N peat doArine concerning liens, he cited a caſe ex parte Deeze (), 

en and Green v. Farmer (o), and ſaid there could be no reaſo- 
Carniciaii. nable diſtindtion in reſpect to liens between one ſort of tradeſ- 
men and another, between carriers and taylors, Sc. and 

ſhip-carpenters. That if a coachman was ſent to the | 

country on a job, with his maſter's coach and horſes, if he 

laid out money in repairing the carriage and feeding the 

horſes, he might detain them, till he ſhould be paid, That 

4 captain can certainly detain the cargo, till the freight is 


A 


paid, and it would be inconſiſtent that he ſhould be bound 
to part with the ſhip, when he is not bound to part with 
the goods. "That this caſe was not different from what it { 
would have been, if the owner had continued ſolvent, be- k 
cauſe aflignees take, ſubject to all equitable liens and de- F 
mands againſt the Bankrupt. For this, he cited Brown, aſ- [ 
ſignee of Milliams, v. Heathcote & al. (p. = i 
Davenport, in reply, contended, that the poſſeſſion of the f 
captain was merely that of a ſervant, to whole ſkill and fide- h 
lity the owner entruſts his ſhip, and that the captain did v 
not thereby acquire any qualified property. That the g 
owner may pledge the ſhip, although the captain is in poſ- 5 
ſeſſion of her, but the captain cannot, at leaſt, he can only tl 
hypothecate her abroad, and that from the neceſſity of the 1 
caſe, becauſe no perfonal ſecurity can be given. That it p 
would be abſurd; if the owner were to change the captain, g1 
to ſuppoſe that the former captain could retain the ſhip, be 
and prevent the voyage, till his account ſhould be ſettled. tt 
He denied that a captain is liable for repairs, which he has is 
not ordered. Lord MANSTZIEID having aſked, whether m 
if a ſhip is ſent to dock, the ſhipwright, may detain her, til th 
he is paid; he anſwered, that it is the practice not to re- ca 
ceive a ſhip into a dock, unleſs they are ſatisfied that the th 
owner is a good paymaſter, which ſeemed to ſhew that ha 
they do not look to the ſhip as a ſecurity. 3 dit 
Mr. Baldwin had inſtanced the caf of attorneys, who W' it 

. cannot be compelled to deliver up the deeds and papers of fa 
their clients, till they are paid; upon which Lord Mans for 
FIELD ſaid, that the practice, in that reſpe&, was not ver) de. 
ancient, but that it was eſtabliſhed on general principles of as 

, Juſtice, and that courts both of law and equity had now me 
carried it ſo far, that ari attorney or ſolicitor may obtain an WF w 
order to ſtop his client from receiving money reco- the 


vered in a fuit in which he had been employed for . ba 


(n) 8 June 1748. 1 Att. 228. 
(0) E. 8 Geo. 3, 4 Burr. 2914. 
| (e) 22 0, 1746. 1 Al. 160. 


him, 
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him, till his bill is paid-[ 1.3]. Sir James Burrow mentioned 


to the court that the firit inſtance of ſuch an order in this 
court, was in the caſe of one Taylor of Eveſham, about the 


time of a conteſted election for that borough; and Lord Carmcnar:. 


MANSFIELD ſaid, he himſelf had argued the queſtion i in 
the court of Chancery. 
The court took time to conſider. 


Lord MANS FIELD now (after ſtating the caſe) delivered 


the opinion of the court as follows. . 
Lord MANSFIELD —Notwithftanding the ſtrongeſt incli- 


nation that the de fendant ſhould have fatisfaCtion before the | 


value of the ſhip is paid over by him, we are not able to 
find a ground upon which we can give judgment in his fa- 
your. 1. He has ſet up a lien upon two ſorts of claim; viz. 


wages; and ſtores and repairs. As to wages, there was no 


particular contract that the ſhip ſhould be a pledge; there 
is no uſage in trade to that purpoſe; nor any implication 


from the nature of the dealing. On'the contrary, the law 


has always conſidered the captain as contracting perſonally 
with the owner: On this ground prohibitions have been 
granted ; and the cafe of the captain has, in that reſpect, 
been diſtinguiſhed from that ot all other perſons belonging to 
the ſhip. This rule of law may have its toundation in policy, 


| and the benefit of navigation, for as ſhips may be making 


profit and earning every day, it might be attended with 


great inconvenience, if on the change of a captain for miſ- 
behaviour or any other reaſon, he ſhould be entitled to keep 
the ſhip, till he is paid. As to ſtores and repairs, it is a 


ſtrong anſwer to that claim, that when the demand was 


made by the aſſignees, the captain had not paid. But if 


there was any lien originally, it was in the carpenter. The 
captain could not, by paying him, be in a better fituation 
than his, and he had parted with the poſſeſſion, ſo that he 
had given up his lien, if he ever had one The other cre- 


ditors had none. If the defendant is liable to the tradeſmen, 
it is by his own act. Work dane for a ſhip in England, is 
ſuppoſed to be on the perſonal credit of the employer. In - 


foreign ports, the captain may hypothecate the ſhip. The 


defendant might have told the tradeſmen, that he only ated 


as an agent, and that they muſt look to the owner for pay- 


ment. 2. If there is no lien, can there be a ſet-off ? This 
was no item of any fort in account between the bankrupt and 


the defendant. The ſhip remained in ſpecic till after the 
bankruptcy; and the converſion ariſes from an act done, on 


8 ſpecific property of the aſſignees, not of the bankrupt. 


The Po/tea to be delivered to the plaintiffs. 


(1 Mues infra. E. 19 Co. 3. Note, And, 1p v. Hole. M. 20 Gee. 3. 
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Friday, Sv LLIV AN want Pm AGUE. 
30th Feb. 


A certificate un- T Defendant,” being captain of a man 1 of wor on the 


der "9 7 "rag Fo Ruebec ſtation, had ſeized a trading veſſel, of which 
oh 5. may be Sullivan was the maſter and owner, as a ſmuggler. Upon 
granted at a pe- an information brought in the Vice- Admiralty court at Quebec, 


ee ſentence was pronounced againſt Sullivan; whereupon he 


out of court.— appealed to the ſuperior court of Admiralty at Halifax, 
—_— _ where the ſentence was reverſed, On the defendant's return 
ter the action to England, Sullivan brought the preſent action of treſpaſs 
brought, may be in this court; and the trial coming on before Lord 


| RAR e MANSFIELD, at Guildball, at the fittings after laſt Trinity | 


dence, if it hap- 

pen before plea Term, and the fact of the treſpaſs being proved, the defen- 

8 dant produced the record (a) of the proceedings on the ap- 
e peal in the court at Halifax, on which was indorſed a cer- 


matter may 
given in evi- fificate of the judge of that court, that there was a probable 


bam e cauſe of ſeizure. The ſentence of the court at Halifax bore | 


general iſſue, 


The time of plea date in May 1776. The certificate indorſed upon it was 
pleaded is to be dated 11 months later, viz. 21 June 1777, which was 
reckoned from 

the entry of the POſterior to the commencement of the preſent action. 

= 22 the time of its being delivered to the plaintiff, 

The counſel for the defendant infiſted, that this certificate 
was a bar to the action, and that the plaintiff muſt be non- 
ſuited. 

For the plaintiff it was tee that the certiſicate 
ought to have been made at the time when the ſentence was 
pronounced. 

The jury found a verdi& for the plaintiff, with 1800. 

damages, but ſubject to the opinion of the court as to the 
effect of the certificate. 

The trial had once been put off upon an n on the 
part of the defendant, that an application had been made to 
the judge at Halifax, to certify at the time of the reverſal of 
the original ſentence, and that the judge then ſaid he would 
certify whenever he ſhould be required. Between the time 

when that affidavit was made, and the actual trial of the 
cauſe, the certificate had been obtained. N 

In the laſt term, the Solicitor General having obtained a 
rule to ſhew cauſe why a nonſuit ſhould not be entered, 
two queſtions were made. — 1. Whether the certificate 


could have been granted even at the time when the ſentence, 
Wt on 


(a) i i. . a copy, by conſent of the une 


th: 
col 
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on the appeal, was pronounced ? ? —2. Whether it could be 


granted ſo long after the ſentence? 
It was ſuppoled, at the trial, and when the argument 
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a gainſt 


came on upon the rule to ſhew cauſe, by the counſel on both Moxtacvr. 


ſides, that the certificate had been granted under the 16th 


ſe&ion of the ſtatute of the 19th of Geo. 2 c. 34. Which 


conſiſts of two branches.“ 1. In caſe any information 


« ſhall be commenced and brought to trial, on account of 
« the ſeizure of any ſhip as forfeited for illegally carrying 


Lay 


goods, or of any wool, goods, wares, or merchandizes, 


« as Prohibited or uncuſtomed, or illegally carried or ex- 


i ported, or intended or attempted to be exported, or as 
* illegally, relanded after having been ſhipt or exported 


upon debenture or certificate, wherein a verdie? ſhall be 
0 


* 


* 


judge or court before whom the ſame ſhall be tried, 
« that there was a probable cauſe of ſeizure, the judge or 
« court before whom the ſaid information ſhall be tried, 
« hall certify on the, record, that there was a probable cauſe 
* for the proſecutor's ſeizing-the ſaid ſhip or goods; and in 
ſuch caſe, the defendant ſhall not be entitled to any coſts 
e of ſuit whatſoever, nor ſhali the perſons who ſeized the 


Lad 


[1 


found for the claimer thereof, and it ſhall appear to the 


„ ſaid ſhip or goods be liable to any action, inditment, 


* or other ſuit, or. proſecution, on account of ſuch ſeizure. 
« —2. And in caſe any action, indiftment, or other proſe- 
* cution, ſhall be commenced and brought to trial againſt 
any perſon or perſons whatſoever, on account of the ſei- 
% zure of any ſuch fhip, or of any wool, goods, wares, 
« or merchandizes, as prohibited or uncuſtomed, or as ille- 
„ gally carried or exported, or intended or attempted to be 


© exported, or illegally relanded as aforeſaid, wherein a 


e verdit ſhall be given againit the defendant or defen- 


_ * dants, if the court or judge before whom ſuch aQion or 
« proſecution ſh be tried, ſhall certify on the ſaid record, 
© that there was a probable cauſe for ſuch ſeizure, then 
* the plaintiff, beſides his ſhip or goods fo ſeized, or the 


“value thereof, ſhall not be entitled to above two pence 
* damages, nor to any colts of ſuit, nor ſhall the defendant i m 


* ſuch proſecution be fined above one ſhilling.” 


DuNNinG and Lee ſhewed cauſe; and, it being urged 
that the above clauſe in the ſtatute of George. the 2d was 
confined to Great Britain, and the court being of that opi- 


nion, and thinking al'o that it applied only to cafes where. 


there had. been a trial before a jury and a verdict, the 


caſe ſtood over in order to ſee whether any ſubſequent act 
| had 


+ +% 
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had extended this proviſion for granting certificates to. the 
Admiralty courts in America. 
At the trial, the Solicitor General had applied to Lord 
MANSFIELD to certify under the 2d branch of the clauſe, 
but his Lordfhip refuſed, being of opimon that the caſe was 
not within it, for that it only related to caſes where there 
had never been a condemnation. | 

When the argument came on again (which it did in the 


fame term, viz. M. 19 Ges. 3.) it appeared that, by a 


clauſe in the ſtatute of 4 Geo. 3. c. 15, the 16th ſection of 
19 Geo. 2. is expreſsly extended to America, and to caſes 
where there has either been a verdict or ſentence (a). 

> Dunning, for the plaintiff, till inſiſted, 1. that the cer- 
tificate could not be granted upon an appeal, and, 2. that it 
could only have been granted at the time when the ſentence 
was pronounced: « 

The Solicitor General, on the other ſide, faid, as to the 


fiſt point, that there were no words in the clauſe of the 


ſtatute of 4 Geo. 3. to exclude the judge in an appellate 
juriſdiction from granting certificates, and that it would be 
extraordinary indeed, if a perſon who had taken a ſhip 


which had never been condemned, might be protected by a 
certificate, and yet that another who had ſuch good ground 


for ſeizure as to obtain a ſentence in his favour, ſhould 
have no ſuch protection if that ſentence was afterwards re- 
verſed. As to the ſecond point, he obſerved that there 
were no words in the ſtatute requiring the certificate to be 
made in open court; that by the ſtatute of 4 Ann. c. 16, 
F 5. the judge is authorized, where there have been ſeveral 
matters pleaded, to certify whether there was probable 


- cauſe ; but there being no expreſs words requiring this to be 


done in court at the trial, the court of Common Pleas had 
determined, that it might be done after an application had 
been made for taxing the coſts, Cremer v. Dent (b). That 
where the legiflature meant the certificate to be made at the 
time of the trial, it is ſo Expreſſed, as in the caſe of ſpecial 


juries (c). 


Lord MansFIELD delivered the opinion of the court; 
That the judge in the appellate juriſdiction had a power 


bs certify, for that the words and meaning of the ſtatute (of 
ER. Geo. 


60 46.x. 15. $46 | 
(5b) E. 24 G. 2. Barnes. 141. 4to Ed. 1772. 
(c) 24 G. 2. c. 18. Ft. © Unleſs the judge be fore whom the cauſe is 


tried, Hall immediately after the trial certify in pen court, # nder bis bond pen th: 
c back of the record, &c. 
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Gi. 3.) were that wherever a ſentence was pronounced the 
jadge might certify. That a contrary conſtruction would be 
attended withy che abſurdity ſtated by the Solicitor General. 
There could be no certificate in the original court, becauſe the 
ſentence was im favour of the defendant, and it would be ſtrange 


tog 
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againſt 
MonTAGUEs 


indeed if he were to be in a worſe ſituation than if that ſen- 


tence had been againſt him. 2. That the certificate might 
be granted after the trial. That there were no words con- 
fining it to the time of trial, and the caſe on the ſtatute of 


Am. was a ſtrong authority on this point. That the 


caſe of a ſentence by a court of Admiralty was ſtronger than 


that of a verdict at law, becauſe the verdict is entered, and 


compleated immediately, but the ſentences in the Admi- 


zalty court ate often not drawn up for months after they 


are pronounced. : | 
His Lordſhip faid the rule for entering a nonfuit muſt be 
made abſolure. - 
But Dunning having raiſed a new objeQion, viz. That 


a5 the certificate did not exiſt at the time of the commence- 


ment of the action, it could not be taken advantage of on 
the general iſſue, but ought to have been pleaded ; this 
queſtion ſtood over till Saturday, 28th November, the laſt 


day of Michaelmas Term, when it was argued by Dunning. 


for the plaintiff, and the Solicitor General for the defendant. 

As the argument on this point turned upon the times and 
dates of the proceedings, it will be proper to ſtate them. 

he action was commenced in February 1777. The de- 
claration was of Zafter Term 1777. The plea was dehver- 
ed 10th June 1777, but was not entered of record till Hi- 
lary 19778. The certificate, as has been already mentioned, 
bore date the 21ſt of June 1777. | g 
For the defendant, it was ſaid by the Solicitor General, 
that the prefent queſtion came before the court in a very 
unfavourable light, for that it amounted to this, whether 


there had been, by the fault of thoſe concerned for the de- 


fendant, ſuch an omiſſion in pleading, as ſhould, in the 
preſent ſtage of the cauſe, render him liable to the amount 
of 1800/1. which in reality he was not bound to pay? But, 
that even at the trial, if the objection had been made, it 


could not have prevailed ; or, if it could then, it now came 


too late. - That it was a general rule, that whatever takes 
away the right of action, although it ariſe after the com- 
mencement of the fuit, provided it happen previous to plea 
pleaded, may, in caſes where ſpecial pleading is neceſſary, 


be pleaded in bar, without ſaying in the plea, that it hap- 


pened after the bringing of the action; and, in caſes where 
| | the 
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the ſpecial matter may be given in evidence, may be taken 


advantage of on the general iſſue, Bird v. Randal (a). That, 
by the ſtatute of 4 Geo. 3. (b), the defendant here was enti- 
tled ro give the ſpecial matter in evidence. That it would 
have been impoſſible to plead the certificate at the trial in 
this caſe, puis darrein continuance, becauſe, on looking to 
the record of the plea, and comparing it with the date of 
the certificate, it would have appeared that the matter of 
defence had ariſen before the plea, which was the laſt con- 


tinuance on record. That the plea had indeed been delivered 


betore the date of the certificate, and that it was in the plain- 
tiff's power who makes up the record, to have entered it 
either of the term preceding, or the term ſubſequent to the 


delivery; but that, having entered it of the term ſubſequent, 


and the certificate having been granted in the interval, he 


could not now be permitted to ſay the certificate was poſte., 
rior to the date of the plea, as appearing on the record, and 
as he himſelf had put it there. That in actions againſt 


executors, if judgments are confeſſed after the declaration 


and before the plea, the practice is to plead them in bar, not 


puis darrein continuance. That there had been a caſe very 
lately before HorTHAu, Baron, in Kent, where a certifi- 
cate granted after iſſue joined, was permitted to be given in 
evidence. That, if it were true that the certificate ought 
in ſtrictneſs to have been pleaded, yet, as no objection had 


been made on that ground at the trial, and the certificate, 


which was then, in fact, given in evidence, proved that the 
plaintiff had no right to recover, the court would not ſut- 
ter him now to profit by a mere lip in point of form. 

Dunning, on the other. ſide, contended, that Lord Mas- 


' FIELD had given the defendant leave, cenralh, to move 


for a nonſuit, without ſaving any particular point; and 
therefore every objection was now as open to both parties 
as they would have been at the trial. That, at that time, 


all concerned thought the only act on the ſubject was the 
ſtatute of 19 Geo. 2. That, as to the argument that this 


could not be pleaded puis darrein continuance, that depended 
on the fact whether the matter aroſe previous to, or ſince, 


the laſt continuance. But that his. ground was that, in all 
events, it ought to have been pleaded ; —1jf before the laſt con- 


tinuance, in bar z—if after it; then puis darrein continuance. 
He appealed to the court and the bar, whether it was not 


"> uf general rule, that a fact, which if it had happened before 


the commencement of the action might have been given in 


evidence, muſt be pleaded if it ariſe after the action 45 


dan 3 C. 3. F. R. 3 Burr. 1344s 65 $ 47 - 
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brought, and ſaid it was every day's practice, in actions of 
afſumpfit, to plead a releaſe, when obtained after the com- 
mencement of the ſuit, although it is to be given in evi- 
dence, when prior. That the reaſon was plain, becauſe, by 
the general iſſue, a defendant aſſerts that, at the time of com- 
mencing the ſuit, ſome reaſon exiſted which ſhould have pre- 
vented the plaintiff from bringing the action. That, if the 
defendant ſhould now prevail, the plaintiff would be. charg- 


ed with coſts for a reaſon which had no exiſtence when he 


brought his action. That, by pleading the certificate, the 
defendant would have given the plaintiff an opportunity of 
taking the opinion of the court on the point diſpoſed of on 
the former argument, without the expence of a trial; 

The court ſeemed all to agree, that matter happening af- 


ter the beginning of the ſuit, but before plea pleaded, might - 


be given in evidence; but WiLLEs, Fu/tice, expreſſed, with 
great earneſtneſs his doubts, whether the time. of plea plead- 
ed ought not to be reckoned from the time when the plea 
was actually delivered, the date on the record being a mere 
fiction. Lord MAN SFIELD obſerved, that, ſuppoſing the 
rule to be as W1LL*s, Fuftice, conceived it, both parties had 
been guilty of a flip; the plaintiff in not objeCting to the 
evidence at the trial; the defendant in not pleading ; and 
can the court (he ſaid) decide that the plaintiff ſhall be re- 
oy againſt the one, and, the defendant caught by the 
other? | 7 

The caſe ſtood over. 

And now, his Lordſhip (after ſtating the facts and dates) 
delivered the unanimous opinion of the court, to the follow- 
ing effect: 


Lord MansFieLD.—The queſtion made at the tria} 


vas, whether the Judge of the court of Halifax could cer- 


fy, after the cauſe was over. That was the point ſaved. If 
the court ſhould be of opinion that the certificate was a 
bar, a nonſuit to be entered. The queſtion was fully argu- 
ed laſt term, and we were all of opinion that the certificate 
was a bar to the action. After that opinion was delivered, 
a motion was made to ſupport the verdi&, and on grounds 
entirely new. Fo; it has been objected that the certificate 
ought not to have been read at the trial; 1. Becauſe it did 
not exiſt when the action was brought; 2. Becauſe it did 
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not exiſt at the time of plea pleaded. This was no part of 


the queſtion meant to be ſubmitted to the court, yet the 
Plaintiff was fully apprized of the certificate before the 
trial, and a copy of it was read by conſent, The only way 
n which we could let the plaintiff have the adyantage of the 

5 Fg preſent 
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record. Legal fictions and relations can never be contra. 


| preſent inſtance, the general iſſue is given by ſtatute, and 


\ 


have prevailed. Actio non goes, in every Caſe, to the tine 


otherwiſe have by ſpecial pleading. The certificate is dated 
the 21ſt of June, 1777, and the plea was actually deliver. 
ed on the 10th of that month, but the plaintiff made vp the 


CASES IN HILARY TERM 
preſent objection, would be to grant a new trial; but, in 
that caſe, the defendant muſt be let in to plead the certifi. 
cate. This alone is decifive. But to go farther. If the 
objection had been made at the trial, we think it could not 


of pleading, not to the commencement of the action. In the 


that leaves every defence open which the defendant might 


record, and entered the plea of Hilary 1778. We think 
he could not have been let in at the trial to contradict the 


dicted, to prevent juſtice, and let in mere objections of form 
and regularity. If a writ is ze//e'd the laſt day of term, 
you cannot ſay it iſſued in the vacation, for the purpoſe of 
making it void, though you may ſhew when it really iſſued, 
if the Fe 4 the caſe require it, [i3]. But here the 
plaintiff himſelf made up the record, Shall he be admitted 
to aver againſt his own act, by which he has-miſled the 
defendant ? By fo doing he faid to the defendant, ** Inſtead 
of pleading this matter, you, may give it in evidence.” 


One caſe was mentioned at the bar, in which a certificate G 


granted after iſſue joined, was admitted in evidence; but it 


is ſaid that no objection was made. There is great reaſcn ſire 
for conſidering the certificate in caſes like this, as granted tha 
nunc pro tunc; but, without giving any opinion now on that cou 
point, as the objection was not made at the trial, as i WW ne 
would not have availed if it had been made, and as the de- ſaid 
fendant, if it were to prevail now, muſt be let in to plead ; Wl itt 


ſtand. 1 


B. R. E. 33 Geo. 2. Jobnſon v. Smith. Burr. 950. B. R. M. 2 G. 3. Merit 
Pugb. 3 Barr. 12.41. 15 | 


we are all of opinion that the rule for a nonſuit ought te 


The rule made abſolute. 


[iz] Fide, to this purpoſe, Rex v. Mann, in Scacc. 13 C. 1. 2 Str. 749. 


* 


— 


The End of Hitazxy Term 19 Georcr III. 
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ARGUED and DETERMINED 

IN THE 

Court of K1 N G's BENC H, 

Eaſter Term, 


ln the Nineteenth Year of the Reign of Gro IN. 


1 4 


5 


* 


Wetneſday, 
21ſt April, 


0 MPE R moved, on the part of Cale, who had formerly If an attorney is 


| Ex parte CoLs. 


N Faw ES. de. ſtruck off the 
been an attorney of this court, and had, at his own de nit 26 his ce 


fire, been ſtruck off the roll, and was then called to the bar, application, and 
that he might be again put on the roll of attorneys. The afterwards cali- 
2 . 1 - + ed to the bar, the 

court refuſed to comply with the application, there being court will not 
no inſtance of a barriſter being admitted an attorney. They give him leave 
| | | : MW to be. again put 
ren ay firſt to have applied to his ſociety to DE Hu e 

barred, * * : 


attorneys, 


Ricyanrps, qui tam, & c. againſt BROWN. 


f plaintiff having ſued the defendant in an action A variance be- 
1 for uſury, and having obtained a verdi& and judg- ren the nome 


of the attorney 


ment in this court, the defendant brought a writ of error in in the eorrar;, 


the Houſe of Lords, and affigned for-error, that the attor- poker 
| > res \ ee ion, ma 
ney who had appeared on record for the plaintiff had no amended, by al 


war rant from him. Laſt term, pending the writ of error, tering the name 
| in the warrant to 


the plaintiff obtained a rule to ſhew cauſe why the judgment | Tn? 


roll ſhould- not be amepded, by ſtriking out the name of tation, io a penal 
Robert Mayes, in the plaintiff's warrant, and inſerting that Giga. after er- 
of John Stapleford. N 


rot brought and 
the variance - 
Davenport signed for error. 
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| Davenport now ſhewed cauſe, and contended, That 
there was no inftance of ſuch an amendment being made 
after error brought, eſpecially in a penal action, unleſ; 
Where the plaintiff in error had been guilty of laches (a) 


Even the omiſſion of the Chtiſtian name of the attorney in 
the warrant, had been held to be bad, and to make it no war. 
rant (b). A warrant of attorney muſt be entered, which 
cannot be done after error brought, as was decided in a caſe 
in Dyer, T. 6 Eliz. (c). To alter both the Chriſtian name 
and firname of the attorney in this caſe would be making a 
new warrant. | 3 | 

The Solicitor General, for the rule, contended, That the 
diſtinction where there had been /a-hes on the part of the 
plaintiff in error, had no foundation in reaſon, and uat 
the caſes cited by Davenport were. decided on grounds which 
went to the diſcretion, . not the power of the court. Ina 
caſe in Moore (d), an amendment had been allowed in the 
name of the attorney after error brought; and in the caſe of 
Henrigues v. the Dutch Wriſt India Company (J, it was de. 
termined that a warrant of attorney may be entered at an) 
time pendente lite. As to this being a penal action, ſince 
the miſtake was merely in form the blunder of a clerk— 
he did not conceive that could make any difference. In 
Sedewick v. Richardſon (e), it had been held that penal ac- 


tions are within the ſtatute of 32 Hen. 8. c. 30. and that i 


diſcontinuance in ſuch an action was, by force of that ſtatute, 


_ cured after verdict; and in Philips v. Smith (V, which was 


à penal action, a miſtake, in the addition ot the defendant, 
in the warrant of attorney, was amended after error brought. 
Fohn Stapleferd was the name in the memorandum of the declara- 
tion, according to which the amendment might be made [1]. 
EA | The rule made abſolute. 
. The 


41 


(t) Ia the caſe in Moore the attorney was called, in the warrant, Jobs 
Keeling, and in the declaration, William Keeling, and the amendment made was 
to alter William to Fibn, The court allowed the amendment on the ground, 
that by intendment the.warfant of attorney is antecedent to the declaration. 


+ The preſent caſe was juſt the reverſe ; and if there is any weight in hat rea- 


9 de benis propriis,” to de Bonis teftatoris fi, 


ſon it rather made againſt the amendment in this caſe. In Short v. Ceffin, Exr. 
g. R. E. 11G. 3. (g) the court amended a * by changing it from, 
c.“ after error brought and an 


argument 
( Dyer 180. pl. 48. 0 B R. T, 2 Geo. 2. 2 Stra, 
(6) 1 Roll. Abr. ny (H.) l. 3. 2 L. Raym 1532. 
3 Dyer 230. b. pl. 588. . le) C. B. T. 5 V. & M. 3 Lev. 374 
d) Heley v. Rigs, Moore 711. | . R. M. 5 G. 1. 1 Stra. 136, 
| | (g) 5 Burr, 2720. „ 
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yeument in the Exchequer Chamber. in Tully v. Sparks (b) on a writ of error 
in the Exchequer Chamber, . it was affigned-for error on a judgment, on a de- 
murrer to the plea, that the damages occaſione detentionis debiti were not ſaid to 
be awarded ex afſenſu ſuo, and Pengelly, Chief baron, having ſome doubts whether 
the caſe was wit nin 16 & 17 Car. 2. c. 8. § 1. the court of B. R. was moved 
and amended the judgment in. the original record, and the tranſeript being 
iter wards amended, the court of Exchequer Chamber affirmed the judgment. 
Vide infra, Rex v. Lime Regis, on the proſecution of the hon. Henry Fane. 


(b) 2 Str, 867, 869. 2. Ld, Raym. 1570, 1571. 


The KING againſt WAVELL and others. 


HIS was a rule to ſhew cauſe, why a rate for the re- 
1 lief of the poor of the pariſh of Z//ingham in the 
county of Surry, and an order of ſeinions confirming the rate 
ſhould not be quaſhed, on the ground that the parties ap- 
plying for the rule were over-rated and over- charged. The 
court of quarter ſeſſions had refuſed to ſtate a ſpecial caſe, 
but the counſel for the appellants being of opinion that the 
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Saturday, 
A rate cannot be 
made, to repay 
money borrowed 
to repair and re- 
build a work- 
hovje, 


rate would appear to be bad from the title, they removed it 
by certiorari into this court, and obtained the preſent rule. 


The title of the fate was as follows: _ . 
% Surry, to wit. An aſſeſſment on all and every. the oc- 


„ cupiers of lands and houſes, in the pariſh of Efingham, 
4 for the neceſlary relief of the poor, and towards payment 


of money borrotbed for repairing and rebuilding the work- 
* houſe.” 1 | 
= ' objeQion being ſtated to be, that, upon this title, 
the rate appeared to be made for a purpoſe not within the 
ſtatute of 43 Elix. cap. 2. viz. towards payment of money 
borrowed, &c. WILLES, Juſtice, obſerved, that the ground, 
in the rule, was only that the parties were over-rated and 
wer- charged, and ſeemed to doubt whether, upon a rule ſo 
worded, the court could go into the juriſdiction or right to 
rate; but the Solicitor General anſwering that they were 
over-rated and over-charged to the amount of that part of 
the ſum aſſeſſed which was to be applied to the repayment 
of the money borrowed, the counſel in ſupport of the rate 
proceeded to ſhew cauſe againſt the rule. N | 
Dunning, Lade, and Rous, for the rate —The Solicitor 
General, and Mingay, on the other ſide. „ 
ln ſupport of the rate, it was contended, That it was un- 


the 


neceſſary, to have ſaid more in the title, than“ A rate for 
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& the relief of the poor,” and that .the as and orders of 
magiſtrates (except convictions) are entitled to every intend. 


ment irom the court, that can ſupport them, and therefore 
the court would intend the whole money to have been aſſeſſed 


for the firſt purpoſe expreſſed in the title, if it ſhould be 
thought that. the other was not within the ſtatute, and 


would reje& the additional words as ſurpluſage. If the pre- 


ſent objeQion was founded in law, the proper method of 
getting at it would have been | by an appeal from the allow. 


ance of the overſeers? accounts. However, this purpoſe, 


of building or repairing a 8 was manifeſtly within 


the ſpirit of the ſtatuie of Elizabeth, ſince it would be in vain 


to provide for the ſuſtenance of the poor, without being able 
to furnifh them with a lodging. It did not appear, on the 


face of the rate, but that the money might have been bor- 


rowed within the year, and therefore it was incumbent on 
the perſons complaining to ſhew that a rate cannot be made 


for the re-payment of money borrowed for building a work- 


| houſe within the year. There is a clauſe in the act (g), au- 
thorizing the pardh-officers to build houſes on the waſte for 
| lodging the poor, and direQing the money for that purpoſe 


to be levied in the ſame manner as what is before (/) direc- 


ted to be raiſed for the relief of the poor; and ſuch power 


in the pariſh ofticers is clearly recognized and confirmed by 
ſubſequent ſtatutes (i). 

On the other ſide, ir was ſaid 40 be a genersl rule, with- 
out exception, that (pariſh · officers cannot Herrow money for 


any purpoſe whatever. The inconvenience of veſting ſuch 


an authority in them was manifeſt ; for new inhabitants 
might be called upon 10 pay money bomewed before they be- 
come pariſhioners, and for purpoſes from which they could 


_ derive no benefit; in order, for inſtance, to repay money 


employed in building a workhouſe, which may be fallen to 
ruin at the time of making the rate. It was determined, in 


 Tawney's caſe (J), that there is no power to re-imburſe 


an overſeer for money he may have advanced on account 


of the pariſh ; that he can only do it himſelf by a rate 


made within his year for the relief of the poor. It was im- 


© poſſible that the count ſhould intend that the rate was 
| net made for the ny purpoſes expreſſed on the face of 


it 


4 


.* 5 (i) Geo. 1. e. 7. 84. 
< 1 . Ann. 2 Ld. 4 L 200g. 2 Salk. — 97+ 10 Rex . 


N of . M. 11 C. 1. 8 Med. 339. 
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it by the perſons who made it. The court could not ſuppoſe 
that no part of this rate was for the money borrowed, or 


conſider that part of the title as ſurpluſage. In the caſe of 
Rex v. Rebaw (1), the rate was both for the houſe and the 
tolls, and the counſel in ſupport of the rate contended that, 
as the houſe was clearly rateable, the court, if they ſhould 
be of opinion that the tolls were not, would intend that the 
whole was aſſeſſed for the houſe, rather than quaſh the rate, 
but the court would not liſten to this argument [2]. The 
preſent objection would not have been competent on an ap- 
peal from the allowance of the overſeers' accounts, for, in 
ſuch caſe, nothing can be objected, but that the money has 
not been applied to the purpoſes for which the rate was 
made. : | 
Lord MAN$sF1ELD abſent. 


WILLES, Juſtice — Can we reject as ſurpluſage what is a | 


material part of the title of the rate? If we cannot, is a 
rate, to repay money borrowed, g20d ? Tawney's caſe is in 
point to this, that a rate cannot be made for the expreſs pur- 
poſe of re-imburſing an overſeer for money advanced by him, 
even within his year. As to an appeal againſt the overſeers? 
accounts, is a pariſhioner to be obliged to pay money, and 
to be turned round in that manner to get it back, if levied 
ASHURST, Juſtice, of the ſame opinion. | 
'BULLER, Juſtice — This rate imports to be made for two 
purpoſes, and we are defred to conſider it as only made for 
one. I conceive that a rate cannot be made for money bor- 


rowed, even though within the year. Tawney's caſe goes 


that length; for it is not confined to the mandamus. If it 
were otherwiſe, the inconvenience might be very great. 


The rule made abſolute, 


[2] By the report of the caſe in Bott. (loc. cit. p. 386.) Lord Mansfield is 
made to ſay, ** They have not rated the houſe, they have rated the tolls.” and it is 
expreſsly ſtated in a MS. note which I have got, that the court ebſerved that it 
was ſet not forth in the caſe that Reb5xv was rated for the houſe, but only for the 
tolls. There is probably therefore ſume inaccuracy in the account here given of 
tae argument in that caſe, | | 


OA. 13 C. 3. Bott. Append, 384. 
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1779. 
— 
5 * CocKSEDGE agamſ? FA NSH AW. 
27th April. | Ne . 
On a demurrer ROM time immemorial, there hath been paid to the 
. corporation of Landon, for their uſe, a toll or duty of 
the jury could in- ONE farthing on the quarter of corn by all perſons not be- 


fer, in favour of «© ing free of the city, importing corn into London, or the 


==? agg que < liberties thereof, coaſtwiſe, eaſtward of London bridge, 
evidence demur- *© except from the Cinque-ports, or the county of Kent.” 
— Srry — Freemen are exempt from this toll; and fuch freemen as 
* mitted —A cor. are corn- factors claim a right to have the duty collected on 
poration having all corn conſigned to them in London, to be ſold on account 


ſt d | 
on corn import. Of their correſpondents, although ſuch correſpondents be 


ed, it is a good not freemen, returned to them. I he corporation inſiſt, that 


cuſtom that fac- : 3 : | 
dee, dae the they are entitled to retain the duty paid for ſuch corn the pro- 
corporation ſhall perty of ſtrangers, though conſigned to freemen- factors. 
receive to their To try this queſtion, the preſent plaintiff, being a freeman- 


Ons. ls, at factor, brought an action for money had and received to his 


rt of the du 
chic ariſes T uſe againſt the defendant who was the city officer who had 7 
2 corn con- collected the duty on a quantity of corn conſigned to the : 
gned to them | for 
as factors, Plaintiff, but which was the property of a non- freeman. of 
:  'Thecauſe was tried at Guildhall before Lord MAN SFIEI D, 
at the ſittings after Trinity Term, 16 Geo. 3. when a verdict ys 
was found for the plaintiff. In Michaelmas term following, ya 
the defendant obtained a rule for a new trial, and, on the day T7 
for ſhewing cauſe, Lord MANSFIELD reported the evidence, / 
in effect, as follows: | def, 
I The counſel for the plaintiff called, | | g | 
Benjamin Green, who ſaid he had been an officer of the | 
cuſtoms 46 years : He had particularly known the toll of the J 1 
farthings from the year 1729 to the year 1751. During that kr 4 
time, they were always returned when the corn belonged, _ 
or was conſigned to, freemen. He remembered they were TR. 


always returned to Sir John Thomſon, and to Alderman Neyen. —_ 
Joſeph Fifher, aged 75, ſaid he had been in the corn trade . 


for 50 years. The farthings had always been returned to . 
him as a factor. He had been clerk to Sir Jahn Thomſon, 7 
and always underſtood the exemption to extend to freemen Ea 
as factors. On his croſs-examination, he ſaid they always 110 


charged the farthings to their correſpondents. | 
a ener William been 
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William Anderſon's evidence was to the ſame purpoſe. He 1779. 
ſaid, he had been a clerk to Alderman Nelſon, who never 


Cocxs8stDGR 


IE declared that the corn was conſigned on commiſſion. But, 
of on being preſſed, he acknowledged that he never knew the 
5 queſtion aſked, whether the perſon claiming the farthings 
he was or was not a factor. He knew Nelſon to be a factor; 
'r and had returned the farthings to him to the amount of 1000. 
, ina year. When the demand of a return of the farthings 
15 was made, the freeman making the demand uſed to write 
3 thus (in what is called a certificate), for your humble 
_ « ſervant,” or, on account of your humble ſervant.” He 
n knew that nineteen out of twenty parts of the corn ſold in 
ne London, was ſold by commiſſion, and he knew- of no in- 
_— ſtance where freemen had paid the duty. He had known 
__ the duty amount to 11060/. in a year, but it was now re- 
55 duced to 200l. | | 3 
his Richard Reed ſaid he was clerk to Meſſrs. War and 
ad Taylor, corn- factors. They had always paid the duty, be- 
be fore they took up their freedom, and never ſince. On proof 
_ of their being freemen, the farthings had always been re- 
* turned, without further enquiry. On his croſs- examination, 
ict he ſaid they always charged the farthings to their corre- 
NB ſpondents in this manner z ©* for the farthing,” and not © paid 
Jay « for the farthing.” 755 | 
pada There was no evidence produced ofi the part of the 
defendant. | a | 

| His Lordſhip ſaid he had told the jury that the whole de- 
the pended on the uſage: That the factors charging their cor- 
the reſpondents the farthings did not amount to a deciſive ao 
bat knowledgment, that the city was entitled to thera. It 
ed, might raiſe a queſtion between them and their employers, 
925 The practice of ſelling by commiſſion, may have been as 
ay ancient as this duty; and if in the original grant of the 
ade duty there was an exemption as to all corn conſigned to 
Am ireemen, ſuch exemption would be good. ? 
ſon, Wallace, Bolton, and Buller ſhewed cauſe -againſt the- 
11 new trial. — They contended that the evidence was irre- 
18 ſiſtible. The reaſon of the exemption at firſt might have 
bs been to encourage freemen to become importers of corn, or 


dealt on his own account, but ſolely as a factor. That 


Nelſon's dealings were to a great amount, for that he ſome- Faxzxan, 


times ſold 5000 quarters in a day, and he always had the- 


farthings returned. 


IVilliam Read, clerk to the defendant, ſaid; at firſt, that 


the farthings were never allowed to factors, and that he 
would not -have allowed them if the perſons claiming had 


a - | to 
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to induce men to purchaſe the freedom of the city. It was 
not true, as had been urged at the trial, that ſuch an ex- 


emption was as broad as the grant; for non-freemen might im- 
port corn, either on their own account, or as factors, and 


they, in either cafe, muſt pay the duty. 

Glynn Serje ant, Dunning, and Be in ſupport of 
the rule for a new trial, obſerved, that if thg«plaintiff's claim 
were to ſucceed, the duty, which according to Read's evi- 
dence had already ſunk from 1100. a year to 200/. would 


very ſoon be reduced to nothing. Some of the certificates 


read at the trial ſtated in explicit words, that the freeman 
had the property of the corn in him; for the expreſſion 
made uſe of was, * being mine; or, © being my property.” 
It was clear the collector had underſtood them all in that 
ſenſe. The exemption claimed would amount to a breach 


of the oath taken by all freemen of London, viz. © Ye ſhall 


& colour no foreign goods under, or in, your name, where- 
c by the king, or this city, might, or may, loſe their 
% cuſtoms, or advantages.” By foreign goods” in the 
oath, were meant the goods of non-freemen, and the at- 
tempt of the plaintiff was to colour ſuch goods, whereby the 


ceity would loſe its cuſtoms. At all events, the plaintiff 


could not maintain this action, for the money paid for the 
farthings by the captain of the veſſel, in which the corn had 
been imported, if to be returned at all, muſt belong to the 
conſignor, and was had and received to his uſe, not to the 


uſe of the conſignee. 


Lord MaNsFIEID— This is a matt -r of value, 4 the 
queſtion is of importance ; therefore the court will take 
time to conſider of it. Independent of the oath, there is no 
doubt but that colouring goods would be a fraud. But the 
argument founded upon the oath, turns in a circle. If the 
cuſtom extends to factors, as well as to owners, then a per- 
fon cannot be ſaid to colour goods, unlefs he covers with his 
own name corn which he is neither owner of, nor employ ed 

to ſell as a factor. The words, © foreign good, in the 
ri certainly mean the goods of non-freemen. If a new 


trial is granted, it can only be, either on the ground of ap- 


parent fraud, or becauſe ſuch an exemption as is claimed by 
the plaintiff cannot be ſupported by any uſage. To ſay this, 
would be to decide the cauſe completely againſt the plaintiff 
whereas, if we ſhould, not grant a new trial, the city of 
London will not be concluded by the preſent verdidt. They 
will only have the diſadvantage of a recent verdict againſt them, 


in caſe they ſhould try the N again in another action. 


As TON, 


IN THE NINETEENTH YEAR OF GEORGE III. 


ASTON, Fuſtice—By the ſtatute of 1 Hen. 8. 4 5. (mJ, | 
it is enacted, ©** That no citizen of London, or other the 


« king's ſubjects inhabiting within the Cinque-ports, or any 
other being free of praſage or butlarage of wines, by grant, 
« cuſtom or otherwiſe, cuſtom no wines of any perſon, or per- 
«© ſons, not being free of any priſage, or butlarage. By achar- 
ter of 1 Ed. 3. the king had granted to the city of London, uod 
de vinis civium nulla priſa fiat, ſed perpetuè inde eſſent quieti. 


The object of the ſtatute of Hen. 8. clearly was to prevent 


the abuſe of that privilege. *Now the wards in the oath 


taken by freemen have nearly the ſame import as to all 


goods, as thoſe of the ſtatute have as to wines; and when 
we compare the words of the charter, and of the ſtatute 
together, it ſeems that none but freemen for their oon wines, 
are exempted from priſage. In the cafe of the King and 


Waller v. Hanger reported in Bulſirade (n), the queſtion was, 


whether the defendant, as executrix of a citizen of London, 
was exempted from priſage of wine which had belonged to 
the teſtator, and was ſhipped in his life-time, but not un- 
loaded till after his death. There was no deciſion, the 
court being equally divided; but it is laid down by Ddderidge, 
Juſtice, (although he was of opinion with the defendant) that, 
to be entitled to the exemption, the party muſt have the 
whole property (). In the preſent caſe, therefore, if it 
ſtood clear of uninterrupted uſage, I ſhould. think there 
would be a great deal in the objection. It is obſervable that 
there are none of the notes, or certificates, which expreſsly 


and confeſſedly ſtate the goods to have come to the parties 


as factors. The parole evidence is that the exemption does 
extend to freemen- factors. The point to be determined 
is, to what extent the conſtant uſage has been carried. If 
there ſhould be a new trial on that ground, the opinion of 
the court in granting it will not occaſion any bias in the 


ſecond jury. 
Lord MANSFIELD, | on the day following, declared the 


opinion of the court as follows: 


I left this queſtion to the jury, on the foondation that, 
originally, the exemption might have been as to all corn 
conſigned to freemen, either on their own account, or as 
factors. As there were no traces on the ſubje& in writing, 
the queſtion for them to oF vat, yhather the uſage had 


(nm) 6. | 3 7 U 17 
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been ſuch as to warrant both the claims ? The evidence of 


uſage was extremely ſtrong. It appeared that, tor fifty 
years, the privilege had been conſidered as extending, bong 
fide, to both caſes ; and we cannot ſuppoſe that, during that 
time, one half of the city were fools, and the other knaves, 
Witneſſes ſwore that they always underſtood the exemption 
to extend to both caſes. - Several things which have been 
urged, do not weigh. with me againſt the uſage ; for in- 


ſtance, the argument drawn from the exemption relative to 


priſage, for the words creating that exemption, expreſsly 
confine it to the wines of citigens.— De vinis civium.” 
'The oath proves nothing, becauſe it ſtill leaves the queſtion 


to be, whether this is colouring foreign goods, or not. The 


gradual diminution of the income from this duty is equally 
inconcluſive. There has, of late, been a ſcarcity of corn in 


England, and a great deal has been imported from abroad, 


which is a thing formerly not known, Yeſterday, after the 
argument, I revolved the queſtion in my mind on the nature 
of the claim, and the preſumption upon which it muſt be 
ſupported ; viz. that the exemption might have commenced 
with the grant; and it ſeemed to me next to impoſſible, 
from the nature of the thing. It is an exemption in favour 
of citizens, from a duty granted to the city of London. 
Such an exemption muſt relate to ſomething which a citizen 
muſt otherwiſe have paid. But that is not the caſe, for 
the citizen-faftor would not have paid any thing. If the 
citizen · factor were to take the benefit to himſelf, then the 
exemption would in truth operate as a grant, for/the owner 
would have the duty to pay, and the factor would receive it, 


inſtead of the corporation. Either the freeman muſt allow 


the farthings to his employers, and then this would be an 
exemption in favour of owners not freemen, and inconſiſtent 
with the grant to the city, or elſe he is entitled to receive it 
for his own benefit, and then it is a grant to him. There- 


fore it ſtrikes me as a thing which cannot be fupported by 


way of exemption, This however is not an objection in 
point of law. It is matter to be left to a jury; for if they 


find the exemption to have conſtantly exiſted in point oſ 


fact, it muſt operate as evidence of a grant. But this 
diſtinction not having been particularly pointed out to the 


jury, on the laſt trial, it is proper that the cauſe ſhould be 
re- conſidered. Therefore we are all of opinion that there 


mould be a new trial. 


T he 


I _ aw ea. 
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The new trial came on at the ſittings after Michael mas 
term, 17 Geo. 3. when a verdi was again found for the 
plaintiff; and, in Hilary term, 17 Geo. 3. a rule was ob- 
tained to ſhew cauſe why the laſt verdi& ſhould not be ſet 
aſide, and a third trial granted, which came on to be ar- 
gued on the 6th of February 1177. Lord MANSFIELD 
ſtated the evidence on the ſecond trial as follows: 

Benjamin Green (aid, That the duty was always repaid to 
freemen, and no queſtions were afked whether the corn was 
their own, or only conſigned to them as factors. He had 
known Warmley, who was receiver of the duty for a leſſee 
of the corporation, from the year 1700, and be had told 
him that the practice was always to return the farthings. 
Aldermen Thomſen and Sir Criſpe Gaſcoyne were known to be 
 faQtors, and they had J. returned. The method was, 
that the factor came and ſaid, „I am a corn-faQtor, 
i there is the copy of my freedom, you will accept my 
« bills, and return the farthings.” The underſtanding of 
the officer was that the factors, as ſuch, were entitled to the 
return. He never knew of any foſpicion of fraud or abuſe. 

Foſeph Fiſher had known the trade 60 years, and, in ad- 
dition to his evidence on the former occaſion, ſaid that he 
had heard many old people talk of the privilege belonging to 
free-fattors. William Anderſon and Richard Reed gave the 
lame teſtimony as on the former trial. | 

All the plaintiff's witneſſes ſaid that many factors had 
taken up their freedom for the ſake of this privilege, and 
had paid the city 300. for it. 

On the part of the defendant the freeman oath was 
read. 

William Read, who was now produced on the part of the 
defendant, ſaid, that ſince the matter had become a ſubject 
of diſpute, they had underſtood the claim of exemption to 
relate only to corn which was the property of the freeman 
himſelf. However, nineteen out of twenty, of the dealers in 
corn, were factors, and ſo underſtood to be. There had 
been no diſpute till the preſent: He had conceived the re- 
payment of the farthings to factors, as ſuch, to be wrong, 
and had mentioned his ſentiments to the vefendent, and he 
to the corporation, which was the occaſion of the preſent 
litigation. .. 

OneGimbert ſaid, he had been a factor 20 years, and a freeman 
part of the time. That he had been told that, if he were a free- 
man, he would be entitled to have the farthings returned, and 


yet to charge his employer for them. If he had not thought 
| N lo, 
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1779. ſo, be would not have paid what he did, diz. 30l. ros. for bu 
——— his freedom. Miear (p) had told him that he. thought no 
3 * they were all forſworn ; but, two or three years afterwards, 
Fanmay. Hear became a freeman, ond then he looked upon the ex- nir 
emption as his right. The witneſs could not ſay he was 
ſatisfied, and, after ſome time, he uſed to write in his ſo 
e ee «© Receive ſuch and ſuch corn, from ſuch a ſhip,” the 
without ſaylng © mine,” 'or © my corn.” He mentioned cit 
the truth to the corporation, but they made no difference pol 
whether the certificates were in one form or another. Bu 
Many notes, or certificates, were produced, in which the ene 
words concerning the corn were, is mine, belongs to me, not 
* on my account, for your humble ſervant,” and there a ( 
were none which ſpecified that the corn was conſigned. cor 
After having reported the evidence, his Lordſhip ſaid; to 
For the plaintiff it was contended that the uſage was me 
evidence of an original grant from the crown, or parliament. ſign 
That, in the original grant to the corporation, there might to | 
have been a proviſo that whenever corn ſubject to. the duty duc 
ſhould be conſigned to free - factors, they ſhould. be entitled ana 
to receive the farthings to their own uſe. That, if there a gi 
was any doubt whether that could be the origin of the ex- tho 
_ emption, it might have ariſen from a ſubſequent grant by mal 
the city to the free factors, or an agreement between the and 
city and them. told the jury, that the ground on which pris 
we had granted a new trial was, an intrinſic objection to exe 
the exemption; that the practice might have commence: the 
in fraud, and yet have been carried on fairly afterwards; ol 
that it muſt have been an exemption as to factors in the mer 
original grant to the city, or an original grant to the factors; not. 
that there could be no exemption unleſs in favour of per- 50, 
ſons otherwiſe liable, but here the factor would not have All 
been liable, but the owner, and he was not exempted. As Of a 
to its being a grant, I told them, I had never heard or read {upp 
of ſuch an inſtance as a grant to factors; but that this was fend 
matter of evidence; I did not know of any law againſt ſuch agal 
a grant; and, upon the whole, I left it to them to F 
conſider, whether they thought the uſage coeval he | 
with the right of the city to the duty. Mr. Wallace 
ſuggeſted to me, that J had omitted the other ground, 050 
that the exemption might have originated in a ſubſe- the re 
quent grant from the city, or an agreement with them, 3 
| Vent 


(% Mentiond fire, p. 115: 
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but thinking this origin leſs probable than the other, I faid 


no more to the jury. | . 1 
Wallace, Bolton, and Buller, again ſhewed cauſe—Dun- 


ving and Davenport on the other ſide. 
For the plaintiff it was urged, That no uſage was ever 


ſo clearly eſtabliſned. There was no deception or fraud on 
the part of the factors, nor ignorance on the part of the 


city. The only ground left for the defendant was the ſup- 


poſed impoſſibility that this uſage could have a legal origin. 
But it might be conſidered as beneficial to the city, being an 
encouragement to the importation of corn, and there was 
nothing to hinder the crown from granting part of a duty to 
a corporation, and the reſt to particular members of that 
corporation ; nor was it impoſſible that the city, ſubſequent 
to the grant of the duty, might have agreed with the free- 
men- factors that they ſhould have the duty on corn con- 
ſigned to them. The temptation. which this would hold out 
to purchaſe the freedom of the city, was a reaſonable in- 
ducement to ſuch an agreement. In the caſe of the Mayor 
and Commonalty of Linn Regis v. Taylor, it was held to be 
2 good cuſtom, that freemen, being proprietors of ſhips, 
though not ſeparately incorporated, might dig gravel in a 


manor which had been granted to the corporation (q). 
and in a ſimilar caſe a few years ago, it was ruled at 1 


jrius that the reſident freemen of Newcaſtle might claim an 
excluſive right in the town moor, againſt the members of 
the corporation at large. The objection in the preſent caſe 
aroſe from confounding preſcriptions and cuſtoms, the for- 


mer of which muſt have a legal origin; but cuſtoms need 
not. Gatetvard's caſe (r). Viner, Title Cuſtom, Archer v. - 


Bithenham (s), Day v. Savage (i), Potter v. North (u). 
All cuſtoms vary from the common law, and the very idea 


of a cuſtom is that its origin cannot be traced. As to the 


ſuppoſition of fraud, the onus of proving lay upon the de- 
fendant, but there was as much reaſon to preſume fraud 
againſt the duty, as againſt the exemption. 

For the defendant, it was inſiſted, that the practice of 
ihe factors was nothing elſe but co/ouring the goods of non- 


ig) C. B. M. 35 Car, 2 3. Lev. (r) C. B. H. 4 Fac. 1. 6 Co. 59. b. 
tbo, There muſt be ſome miſtake in () C. B. H. 6 Ann. 11 Mad. 148, 
the report of this caſe, for, though it 161. | 
ſtates the whole court to have held (t) Hob. 86. | | 
ihe cuſtom good, it concludes that judg- (u) 1 Ventr. 323, 386. 


vent was given for the plaintiffy, 


freemer. 
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1779. freemen. All the notes held the corn out as the property 
—— of the factor. If the city did formerly know of the abuſe, 
W without correcting it, that was no reaſon why it ſhould not | 
e now be corrected. While the frauds of the factors were f 
kept within bounds, they were not inquired into, but as 
they had increaſed ſo much to the detriment of the city, it 
had become neceſſary to check them. No queſtions were F 
aſked of the faQors, becauſe the notes were contrived to 
anſwer the queſtions which might have been aſked. The i 


idea of an exemption, which was the only ground on the 

firſt trial, was abandoned on the ſecond, as not capable of 0 
being maintained; but the ſuppoſition of the privilege 5. 
claimed being part of the original grant was equally unte- a 
nable, becauſe the importation of corn into the city muſt A 
have been of a much earlier date than the exiſtence of fac: WW , 
tors. It was the intereſt of the corporation that freemen fat 
ſhould have an exemption for themſelves, becauſe this ren- 5 


dered it a deſirable thing to purchaſe the freedom of the . th. 
city, but it was not their intereſt that the free - factors ſhould 8 
be entitled to receive a duty on corn from other freemen, 1 
which would be, in ſubſtance, the caſe, if the plaintiff pre- WF tk 
vailed ; becauſe the owner would charge the farthing duty, 10 
which he muſt pay to his factor, in the price of the corn 
ſold to other freemen for their conſumption. It was ſaid, 
that though factors might not be able to take by a direct grant, 

the city might, in truſt for them, but the objection was 
that no poſſible reaſon could be imagined for ſuch a grant in 
their favour. Though a cuſtom need not have a legal ori- 
gin, it muſt not be unreaſonable, which this was. The 
cafes cited were not ſimilar to the preſent. The Newcaſtl 
caſe had been compromiſed, but there was nothing unrea- 
ſonable in a cuſtom for reſident freemen to have an excluſive 
privilege, in what they only could uſe. In that caſe the re- 

| | fident freemen did not claim a right of putting on the cattle 
of ſirangers, nor did the freemen ſhip owners, in the caſe 

in Levinz, ſet up a right to take ballaſt in order to fell to 
other perſons. Ihe corn- factors are not admitted to their 
freedom under that deſcription, but belong to any company 

in which they chooſe to be admitted—(the plaintiff belonged 

to the Stationers company)—The main argument for the 

- .. defendant was, that all the proof which had been, or could 
be,» produced, could not out-weigh the internal evidence 
againſt the claim: And it could not, it was ſaid, be fairly 
urged againſt the preſent application, that there had already 
been two concurrent verdicts; for they had been given on 


different grounds, | Lol 
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Lord Mans#1tLD,— The queſtion in this caſe is, Whe- 
ther the freemen of London have a right to be exempted 
from the duty on all corn, whether conſigned to them as 
factors, or their own property. If there is no diſtinction, 


the plaintiff is entitled to recover, otherwiſe not. On the 


firſt trial, I thought the evidence of the uſage was very 
ſtrong, and, as far as the memory of people living went, 
it was impoſſible to ſuppoſe there had been any fraud. The 


internal objection (though it had been mentioned by the 


counſel on the firſt trial) not having been particularly point» 
ed out by me to the attention of the jury, it was thought 


proper that the cauſe ſhould be re- conſidered. On the ſecond 


trial, the uſage has been proved more ſtrongly than before, 


to their own uſe, the duty on corn conſigned to freemen as 
factors. It appeared on the firſt trial, that the duty had di- 


miniſhed in its produce. There was no evidence of this on 


the laſt. The oath cannot avail the defendant, becauſe the - 


claim, whether well or ill founded, is between the factor 
and his correſpondent. He does not colour the goods. He 
takes the money to himſelf, and does not make a deduction 
in his account with his employer. As to the notes, whe- 
ther they were fraudulent or not, muſt depend on the fact 
whether the claim was or was not known. Now it was as 


notorious that the corn did not belong to the factors, as if the 


notes had expreſsly ſaid ſo. Till this diſpute, no queſtions 


were ever aſked. The farthings were always returned to 
Nelſon, who dealt ſo largely, and never but as a factor. 


Perſons, who only dealt as factors, have paid 3ol. for their 
freedom, in order to acquire this privilege. But the internal 
objeQtion is, that the uſage muſt have commenced in fraud 
ome hundred years ago. This ohjeQion I cannot anſwer, and 
[left it to the jury in the ſtrongeſt terms; but they have 
again found for the plaintiff. If I did wrong in leaving it 
to the jury, that would be a ground for a new trial. But 
| think I did right, and that this was not a ſubje& for a ſpe- 
cial verdict, being merely a matter of evidence. If the 
jury thought there was evidence of a grant to the city, but 
that freemen ſhould be exempted, and ſhould receive a 


farthing a quarter on corn conſigned to them as factors, 1 


ſe no objeCtion to it in point of law. If we were to grant 
a third trial, we might as well grant a fourth, and fifth. 
There would be no end. The city will not be concluded. by 
the verdict. - NE Ea 


As r oN, Fuſtice—This is a point of an uncommon nature, 


but the uſage is very ſtrong. The expreſſions in the note, 


may 
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may be reconciled to the truth. The only queſtion now is, 60 
Whether the matter was fit to be left to the jury. If it 60 
was not, the laſt new trial ought not to have been granted. tl 
'The court ſhould have determined the cauſe. But I think ci 
the matter was proper for the deciſion of a jury, and that rl 
the evidence was ſufficient in this cauſe—between a factor of 
and the city- collector. I RET nt . | ed 

WILLESs and ASHURST, Juſtices, of the ſame opinion. In 
The rule was accordingly diſcharged; but the city not en 
being ſatisfied, they ſtill refuſed to return the farthings, and to 
the plaintiff was obliged to bring another action. This ſecond th 
action coming on to be tried at the ſittings after laſt ichaelma; fat 
term, the evidence for the plaintiff was of the ſame fort and fa 
import with what has been already ſtated, but more correct, an 
explicit and circumſtantial. The defendant now demurred ap! 
to the evidence; and this day the demurrer was argued, by an 
Davenport for the defendant, and Mood for the plaintiff. — 
Davenport divided his argument into five points or heads, me 
1. He contended that, from the nature of a demurrer to eſt; 
evidence, and upon the evidence put on the record, the cla 
court might, and ought to, diſbelieve that the uſage had cla 
been immemorial. 2. He then endeavoured to ſhew, that we 
the claim, whether as founded on an exception or proviſo cla 
in the original grant, or as a truſt, or otherwiſe, could not was 


| have had a legal origin in reſpect of the perſons of the il it x 


claimants; 3. lu reſpect of thoſe who receive the duty); nate 
4. In reſpe®: of thoſe who pay it; Nor, 5. in reſpe& of mai 
the nature of the duty itſelf, —1.. As to the nature and effed cro1 


of a demurrer to evidence, he ſaid he knew no difference por: 


between that, and a demurrer to pleadings, except that, in exiſ 


the caſe of the latter, you admit, at frſt, the truth of the the 
facts pleaded ; and, in the former, you firſt put the pat be 
ty on the proof of the facts. That, when the facts are pore 
proved, you deny, on a demurrer to evidence, as you do on and 
a demurrer to pleadings, that the- inference contended ior WW indi 
follows from the faQs alledged, But he inſiſted, tha, the 
although a demurrer to evidence admits the truth of al! colle 
the particular facts, it does not admit the concluſions in duty 
point of fe, more than thoſe in point of /aw, which the beca 
party offering the evidence contends for; ſo that (as he emp 
conceived) a demurrer to evidence may be maintained even lowa 
where there is ſome part of the evidence which might be confi 
left to a jury. This, he ſaid, appears from the form o from 
words uſed, which are, * That the evidence is not fuſfiue duty. 
ö Pn : 25 | . in (v] 
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IN THE NINETEENTH YEAR OF GEORGE II. 
« in law to maintain the iſſue,” Not © That there is 720 


« eyidence produced in fupport of the. iſſue.” That in 
this reſpect the effect of ſuch a demurrer differs from a ſpe- Cocks RD 


cial verdict, and that it may be uſed where the party demur- 
ring is unwilling to truſt the jury with the inference in point 
of fact. As authorities in ſupport of this doctrine, he reli- 
ed on what is ſaid in the Firſt Inſtitute (v), in Baker's caſe (ꝛv), 
In Reniger v. Fogeſſa (x), and on the precedents in Raſtall's 

entries, Title Evidence (y); and he contended that, according 
to the definition he had given, he was entitled to argue that 
the particular facts ſworn to, did not eftabliſh the general 
fact of an immemorial and, uninterrupted allowance of the 
farthings to freemen-factors upon corn conſigned to them, 


and not their own property. He urged, on this head, the 


appearances of fraud in the various and ambiguous phraſes 
and expreſſions which were uſed in the notes or certificates. 
—2. He ſaid the uſage, if in point of fact it had been im- 
memorial, could never have had a commencement ſuch as to 
eſtabliſh a right in point of law, in reſpect of the perſons 
claiming. * It was now agreed that the foundation of the 
claim muſt be conſidered as a grant, but freemen- factors 
were not perſons capable of a grant. There was no ſuch 
claſs of men exiſted till after the time of Richard TI. There 
was no evidence of their exjſtence at that period, nor was 
it poſſible, for the commerce of corn mult itſelf have origi- 
nated in later times. Corn-factors even now have no per- 
manent charaQer, and are not created by the city, by the 
crown, nor by any other legal authority, being the mere tem- 
porary creatures of their employers, who may deſtroy their 
exiſtence when they pleaſe.—3. As to the perſons receiving 
the duty, it was impoſſible, he ſaid, to believe that there could 
be a legal commencement of an uſage, by which the cor: 


poration of London were to become the truſtees, or agents - 


and collectors, for ſuch a fluctuating and uncertain claſs of 
individuals. The city appoints and pays the collector, and 
the factors do not at all contribute to the charges of the 
collection. 4. As to the employers, who were to pay this 
duty, the ſame abſurdity aroſe when they were conſidered, 

becauſe it could not have becn ſuppoſed that they would 
employ factors who were entitled, over and above the al- 
lowance paid them as ſuch, to levy a duty upon the goods 
conſigned to them. There was no conſideration moving 
from the factors, to the owners, to entitle them to ſuch a 
duty.—5. As to the nature of the duty, being a port- 


(* Co. Littl. 752. 4. | (x) M. 2 Edw. 6. Plowd. 1. 
() B. R. Ts 42 a. El. 5 Ce. 60 F. 317. 319. 6. 
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1779. duty and paid on account of the maintenance of the quayy 
and harbour, he thought hat was equally inconſiſtent with 


pw” the idea of a grant to the free- factors, for there is nothing 
Fama, done by them to ſupport or benefit the harbour. Upon the 

whole, he concluded that the claim could never have had a le- | 

gal commencement, but muſt have originated either in fraud, 4 

or, at beſt, in mifiake, by confounding the corn belongi FR 

to freemen who happened to act as factors, and that con- u 

ſigned to them on account of other perſons. * 

Mood, for the plaintiff— 1. Denied Mr. Davenport's defi- 0 


nition of a demurrer to evidence, and infiſted that it admits 50 

all matters of fact which a jury might find, and only brings t. 
the deciſion upon the inference in point of law from thoſe is 
facts, before the court. If it were otherwiſe, he ſaid, 4 f 
party might in every caſe take away the trial of the cauſe obj 
from the jury, and veſt it in the court. That the evidence Wil je 
of the uſage was not only ſuch as was to be left to a jury, d 

as the court indeed had decided on the motions in the former that 
action, and which was, on the preſent occaſion, ſuff- int 
cient for the plaintiff, but that it was extremely ſtrong and Wot 
ſatisfactory. To ſay, whether the allowance conſtantly BMW yz; 
made to factors, was obtained by fraud, was directly and pre 

: excluſively the province of the jury; but there was no pre- 
| text for ſuppoſing fraud. —2. He inſiſted that the actual ex- 
iſtence of the uſage or cuſtom being admitted by the 
demurrer, it was certainly ſuch. as might have a legal 
origin in various ways. If the crown in the original grant 

of the duty to the city had inſerted a proviſo to this effect, 

* but we will and ordain, that the freemen of the city of 

« Londen ſhall receive to their own uſe, that part of the 

« duty which ſhall ariſe upon corn conſigned to them,” 
there was no doubt but that ſuch a proviſo would have been 
good in law to entitle them to ſuch part of the duty. The 
King might, have granted it as an encouragement to them 
to import corn for the ſupply of the city. It is not at all 
an unuſual thing for a particular part of a corporation to 
be entitled to rights or privileges to the excluſion of the reſt, 
and to preſcribe for them through the intervention of the 
whole body. This appears from the caſe of Mellor v. Spate- 
man in Saunders (z), where a burgeſs of Derby preſcribed 
in a right of common, through the medium of the corpo- 
ration, and from Brooke, Title Preſcription (a). The cuſ- 
tom-might alſo have ariſen by a ſubſequent agreement be- 
tween the city, and the free factors. It was not neceſlary 


be that 


(z) B. R. M. 21 Car. 2. 1 Saund. 339. 343. (a) pl. a8. for 
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for the plaintiff to ſhew the exact origin; it being ſufficient 
for him if there was any poſſible legal commencement of 
ſuch a privilege. 


Lord MAN$sFIELD— The foundation upon which the 
aintiff reſts his title is this; that by immemorial uſage, to 
which there has been no interruption ſince the time of 
Richard I. freemen- factors have a right to take to their own 
uſe, that part of the farthing duty which is paid for corn 


| conſigned to them. The defendant denies the fact, and 


ſays there is no ſuch uſage or cuſtom. I ſpeak to the fact 
now; the legal objection I will conſider by and by. But 
this is the fact upon which the parties are at iſſue, and this 
ij to be tried by the jury. Nobody elſe can try it, becauſe 
il is a concluſion of fact from the evidence. Almoſt all the 


objeQtions that have been made, are ſuch as were very pro- 


per to be ſtated to a jury, to induce them to doubt of the 
act of ſuch immemorial uſage ; to induce them to conclude 
that it began in fraud, or miſtake; that it could not begin 
in the way in which it is claimed; that ſuch an uſage could 


not poſſibly be immemorial ; and on the ſecond trial all this 


was ſtrongly put to the jury. But what is now brought be- 
fore the court on this demurrer ? Not a queſtion whethef 
the evidence was ſufficient to fatisfy the jury of the fact 
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of the cuſtom, ſor by the demurrer, the defendant admits 


every fact which the jury could have found upon the evidence. 
The only queſtion before the court is ; whether, ſuppoſing. 
the fact to be as the plaintiff contends, and that immemo- 
rally, without any exception ſince the time of Richard I. 
the uſage has been for the freemen- factors to receive the far- 


things, ſuch uſage could by any poſſibility have a legal com- 


nencement. The plaintiff was not bound to find out what 
the adual commencement was, becauſe it has exiſted: from 
lime immemorial. The city itſelf has no writing or grant 
tb ſhew. 'They only ſay the duty has been paid to them, 
sa right, time out of mind, by all, but freemen for their 


t has not been paid by freemen- factors for corn conſigned 
"to them ; they have always enjoyed that privilege,” It 
by no poſſibility ſuch a privilege could have a legal com- 
mencement, then to be ſure the fact of its exiſtence does not 
lecide the queſtion, becauſe in point of law that does not 
tabliſh the right; but the rule of law js, that wherever there 
kan immemorial uſage, the court muſt preſume every thing 
ole, which could give it a legal origin. Whether proba- 
lor not, is for a jury to decide. Now why is it not poſſi- 
ll: that, in the original grant, the crown may have ſaid, 

£3 for 


n corn. The plaintiff ſays, there is another qualification. 
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bor the purpoſe of encouraging perſons to take up their free. 
dom, that no freeman ithould pay the duty to the city, either 
for his own corn, or for corn conſigned to him as a faQor? 
Would ſuch a grant be void? Certainly there may have 


been ſuch a grant. But further, in caſes of this ſort, an 


act of parliament may be preſumed. Many, if not al, the 
uſages and cuſtoms of the city of London, are confirmed by 


act of parliament. Or the privilege may be founded on x 


bye-law made before time of memory. Suppoſe, after the 
grant to the city, there had been a bye-law made, by 
which, for the purpoſe of encouraging factors to become 
free, and by that means introducing the corn trade, the cor- 
poration gave them, when freemen, all the farthings ariſing 


ſible in this; and there is a colour for ſuppoſing that to be 
the ground, from the evidente, becauſe it is* in proof that 
the factors purchaſe the freedom on purpoſe to acquire the 


fully conſidered upon the ſecond motion for a new trial, and th 
we were all of opinion that, if ſupported by immemoria of 
uſage, it was impoſſible for the court to ſay that the privi- 00 
lege could not have a legal commencement. thy 

W1LLEs, Juſtice I am of the ſame opinion, for the rea- * 
ſons which my Lord has given. As to one thing urged by an 

Mr. Davenport, viz. that there could be no corn- factors in Wl e 
the time of Richard I. though perhaps they did not then W 
exiſt by that name, yet as London was a flouriſhing city cle 
long before that period, it muſt have been ſupplied with the 
corn, in great quantities; 2 and it would be abſurd to ſuppoſe i 22 
that the growers themſelves brought their own corn from all C0 
parts of the kingdom to the London market. When they A 

did not come themſelves, they muſt have employed fatto, = 

| agents, or conſignees, to ſell it for them. 

ASHURST, Juſtice—I am of the fame opinion. The | 
queſtion now before us, is preciſely what was decided on the as 
laſt motion for a new trial, which was, that the cuſtom * 4 
might have a legal commencement. As to the evidence, 5 — 


there is certainly enough to have warranted the j jury in! 
ferring that the uſage had exiſted as far back as the time of 


memory. There was ſufficient to be left to a jury, and that 


is all that is requiſite. 

Bo II ER, Juſt. ice—Though Mr. Davinfert divided 
his argument into five parts, it ſeems to me, that there 
are but two queſtions in the cauſe. The firſt, what | 
the nature of a demurrer to evidence; the ſecond 
whether the cuſtom ſet forth in this demurrer-bool 


free 
ither 
Nor? 
have 
t, an 
, the 
ed by 
on A 
r the 
e, by 
come 
e cor- 
riſing 
mpol- 
to be 
of that 
re the 
s very 
al, and 
morial 
privi- 


he rea- 
ged by 
tors in 
ot then 
8 city 
ed with 
ſuppoſe 
rom all 
en they 


faQors, 


. The 
d on the 
cuſtom 
vidence, 
ry in! 
> time ol 


and that 


divided 
1at ther 
what i 
ſecond 
rer-booi 


ö 


1 ' 
© 
\ 


* 


IN THE NINETEENTH YEAR OF GEORGE Ill. 


as ſtated by the plaintiff's ' counſel, be, or be not, good 


in law. With reſpe& to the firſt, I think Mr. Davenport 
has gone a great way too far. It is the province 


to evidence, or any other means, take that province from 
them, and draw ſuch queſtions ad aliud examen. I think 


the plain and certain rule is this: The demurrer admits the 


truth of all facts, which, upon the evidence ſtated, might 
be found By the jury in favour of the party offering the evi- 
dence. Mr. Davenport puts the caſe of a ſpecial verdict, 


and fays the reaſon for a demurret to evidence is, that the 


party demurring does not chuſe to truſt the jury. In a cer- 


tain degree that is true, but the reaſon of not truſting the. + 
jury is, becauſe they may, af they pleafe, refuſe to find a 


ſpecial verdiQ, - and then the facts never appear on the re- 


cord. But whether the caſe co nes before the court on a 
demurrer to evidence, or on a ſpecial verdict, the law is, 


the fame. Now, if this cauſe had been put into the ſhape 


of a ſpecial verdict, what muſt have been ſtated on the re- 


cord? The jury could not find all the evidence ſet forth in 
the demurrer, but muſt hive: pronounced upon the fact, 


whether or not ſuch an immemorial cuſtom had exiſted, ' 


and then it would haye been for the court. to decide whe-. 


ther ſuch a cuſtom was good in law. 1 agree with Mr. 


Maul in his definition of a demurrer to evidence; and I am 
clear that there was ſufficient to be left to a jury; and 


therefore, on the fitſt queſtion, there ſeems to me to be 
do doubt at all. As to the ſecond, though I have no 


doubt in my own mind, yet I have known ſo much of the 
cauſe before, that I purpeſely avoid giving any opinion upon 
Judgment for the plaintiff. [5]. 


[5] Upon this judgment the defendant brought a writ of error in the Ex- 
chequer Chamber, where the cauſe has been twice argued, viz. M. 21 Geo. 3. 
by Adair Serjeant for the plaintiff in error, and Food for the defendant, and 
7. 21 G. 3, by Davenport for the plaintiff in error, and Chambre for the de- 
fendagt, It now ſtands for judgment, (PacationafterT. 21 Ceo. 3.) 
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1779. 
The KING againſt the Ma vox and Bonckssxs of 
- Lyme REOIs, on the proſecution of the Honourable 
Wedneſday, HznRY FANE, | | 
28th April, LES 1 | | 
A clerical miſ- Mandamus having iſſued to reſtore the Honourabl: 
take may be a- Henry Fane, to the office of a capital burgeſs of the 


ded i : - 
ee B MBE borough of Lyme Regis, the corporation returned, that one 


damus, after the Coade, one of the capital burgeſſes, had exhibited, “ cer- 


N has bn tain articles of complaim againſt Fane That, by the ſaid 


articles of complaint,”” he had charged him with having been 
duly ſummoned, and having neglected to attend a corpo- 
rate meeting for the election of a capital burgeſs ; and that, 
by ** the ſaid articles of complaint,” he had alſo charged him 
with non- reſidence, and neglect of his duty as a capital 
| burgefs : That it was ordered that a copy of the ſaid articles 
ſhould be given to Fane, and that he ſhould have notice to 
appear at the next meeting of the mayor and burgeſſes, to 
- anſwer the ſeveral articles againſt him in the ſaid complaint 
contained, and to ſhew cauſe why he ſhould: not be re- 
moved and diſplaced from his office: That the copy and 
notice were ſerved: That a meeting was had, where 
he appeared, and was charged with and accuſed of the 
non-refidence, abſences, contempts, neglects, breaches of 
duty, and miſbehaviour, ſpecified and contained in the ſaid 
ſeveral articles of complaint ſo exhibited againſt him. That 
the meeting heard evidence in ſupport of the ſaid ſeveral 
articles”? mentioned and contained in the ſaid complaint, and 
in Fane's defence, and alſo what was alledged by him and 
his counſel why he ſhould not be removed from his office of 
capital burgeſs, ** for the ſeveral matters in the ſaid articles 
of complaint mentioned; and thereupon it was adjudged 
that he was ** guilty of the non-reſidence, abſences, con- 
. + tempts, breaches of duty, and miſbehaviour, and other 
| „ matters objeed and charged againſt him in and by ihe 
cc ſecond and fourth articles of the ſaid complaint, and that 
thereupon, they had reſolved to remove him from his office; 
and had removed him; and that he had not been elected 
ſince ; ſo that they could not reſtore him. 5 
This return had been filed laſt term. The defendants after- 


wards diſcovered that they had, in that part of it which * 
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the conviction, ſet forth, that the proſecutor had been found 17 79. 


guilty of the charges in the third and four:h articles, with- 
out having ſtated, in the preceding part, that the com- 
plaint conſiſted of four articles; that, on the contrary, 


by the recital of the complaint in the return; it ſeemed 

rather to be ſtated as containing only two; and that it 
did not, therefore, certainly appear that the articles on 
which Fane was convicted, were the ſame which were 
ſet forth as containing the accuſations againſt him. A 


motion was therefore made this term, (Monday 26th April), 


and a rule granted to ſhew cauſe why the defendants ſhould 


not be at liberty to amend, by inſerting the words, ſecond 


of the,” and © fourth of the,” in that part of the return 


which recited the articles on which he was accuſed, ſo as 


to make it run thus, © and by the ſecond of the ſaid articl;s of 


« complaint charged and accuſed the ſaid Honourable Hen- 


«ry Fane,” &c. and again, and by the fourth of the 


ſaid articles of complaint,” &c. | | 
; #* 4 . 3 » N 8 
The Solicitor Genetal, Dunning, and Rooke, now ſhewed 


cauſe—They , ſaid inquiry had been made at the office, and 


that no inſtance could be found where the court had 


permitted a return to be amended, after it had been 
filed and thereby made a record of the court. That the 
caſe of the amendment of a return in Shower (Y) (which 


had been cited when the rule was obtained) was upon a 
motion which did not appear to have been oppoſed, and it 
did not appear that che return in that cafe had been filed. 
That, in the cafe of Lepara v. Germain (c), after a plea 
in abatement on the ground of an erroneous addition, vis. 
that the defendant had been ſtated as Knight; inſtead of 
Knight and Baronet, the court refuſed to permit an amend- 


proceedings were all in paper. © 


ment, by inſerting the words “ andbaronet,” although the 


Bearcroft; in ſupport of the rule, relied upon an affi- 
davit, which ſtated, that the omiſſion of the wofds, now 


prayed to be inſerted, had ariſen from a mere miſtake 


of the gentleman who ſettled the draught of the return, 


and who had ſtrack his pen through thoſe words: 
Lord MansFitLp—lt is very eſſential to the ad- 


miniſtration of juſtice, that ſlips or miſtakes of the 


pen ſhould not be fatal. I am ſatisfied this is a mere 
blunder, and not a trick; and the amendment ſuggeſts 
itſelf upon inſpection. As the return ſtands at preſent it 
is nonſenſe. There is no caſe cited where the court 

1 1 Hos has 
(5) Rex v. Mayor of Chicheſter, T. 3 W. & M. 1 Sb. 273. 


(c) Z. 2 Ann, B. R. 1 Salk, 50. . 
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1779. has refuſed to amend ſuch miſtake, although the return has | 


deen filed. The cafe in Shower ſeems to be an authority to 


„ The rule made abſolute; the defendants undertaking, if 
5 an action for a falſe return ſhould be brought, to take ſhort 

notice of trial, and not to bring a writ of error, if there 
mould be judgment againſt them 44. 


la There were four other returns to different writs of mandamus, in which 
fimilar amendments were moved for, and granted, at the ſame time with this. 
- The returns were the fame {(mutatis mutandis,) and the miſtake in the draught 
had been copied in all of them—774s ſupra, Richards v. Brown, p. 109 to 111, 


% 


3 LoxcchAur againſt KRRNV. 

Thurſday, hy 7 : | | 

| 2.9th April, | 4 7 | 7 , | | 

If one perſon IH E plaintiff was a waiter at one of the great ſub- 
obtains poſleſ= “ {cription-houſes, or clubs, in St. Fames's-ftreet, of 


nof E ; 
rr wha ths avatide. Rabi them had re- 


e. * de fold at ceived, from Mrs. Cornelys, a number of maſquerade tick- 
ad at he ers ets to diſpoſe of, for which they were to account, after the 
when the goods maſquerade, by paying the value, or returning the tickets, 
e See Kenny had got poſſeſſion of one of the tickets which had been 
price accounted delivered to Longebamp, and when Mrs. Cornelys's agent 


for, he refuſes came to demand an account of .Longchamp's tickets, he was 


ei! yg told by Longchamp that Kenny had had one of them, and he 


the perſon to g | 
whom they were muſt pay for it. Upon this, the agent went and made 2 


entruſted, veins demand on Kenny, who ſaid, * Well, if I bad it, what 


an action, pays then? Go to the perſon who received it of you, and 
the fixed price 4c let him pay you.“ Longchamp was then threatened with 


to the owner | * N 4 i 
45 perſon may an arreſt, on which he paid five guineas (the value of the 


en e eee ticket) to Mrs. Cornelys, and then brought this action againſt 
took polſefionof Kenny. The declaration contained a count for money had 
them, in an ac- and rereiued, one for money paid, laid out and expended, and 


- tion for monty „one for money lent. The cauſe was tried at Meſiminſter, 


pe nag agg Thurſday, 18th February, 1779, before Lord MAN STII Up. 


one for money * The plaintiff, beſides the above facts with regard to the 
_ ticket, endeavoured to prove a ſum of money due for wa- 
| ges, but, there being no count for wages, nor for work and 
labour, it ſeemed clear that he could not recover on that 
ground; and the jury having found a verdict for him, with 
five guineas damages, they mentioned that they found 
this ſum expreſsly for the ticket. It appeared that thc 


him 


defendant was appriſed that the plaintiff meant to ſue 


— 
. . 


Ya ole ate +. a. See 


ticket was his. 
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him for the value of the ticket, and that he came pre- 
pared to reſiſt that demand. Lord MAaNnsSF1BLD,, at the 


trial, expreſſed great doubt whether the action could. be 


maintained, either on the count for money paid (on which 
the plaintiff's counſel relied) or on that for moncy, had and 
received. He ſaid, he would reſerve the queſtion for the 
opinion of the court, on a motion for a non - ſuit (It was 
clear that none of the evidence applied to the count for 
money lent.) 


Dunning — Coin now ſhewed cauſe againſt ſetting 


aſide the verdiet—Bearcroft and Mingay on the other ſide. 
For the defendant it was contended, that trover was the 
proper form of action. In a count for money paid, the 


words, © at the defendant's ſpecial intereſt and requeſt, are 


not mere words of courſe. There muſt be a privity in the 


tranſaction between the parties, in order to ſupport ſuch a 


count; and, as to the count for money had and received, 


though ſuch privity is not neceſſary to-ſupport it, yet it mut 


d that money, which ought to have been paid to the 


intiff, had in fact, bern received by the defendant. In 
55 caſe, there was no proof that the ticket had been ſold, - 


or any money received { for it, by Kenny. 


Lord MaxsFTIELDAIt is certain that, where the demand 
is for a ſpecific thing, an action cannot he maintained in this | 
form. Great benefit ariſes from a liberal extenſion of the 
action for money had and received; becauſe the charge 
and defence in this kind of action are boch governed by 
the true equity and conſcience of the caſe. But it muſt 
not be carried beyond its proper limits (5). The plain- 


tiff muſt never be permitted to turn the generality of the 
count into a ſurpriʒe upon the defendant, by deſerting the 


ground which he was led to think the only matter to be 


tried, and reſorting to another, of which he could not have 
the leaſt ſuſpicion. If the preſent action had been brought 


without notice of the nature of the demand, I ithould have 


thought it could not have been ſupported. But here the 


defendant came prepared. If he fold the ticket and receiyed 


the value of it, it was for the plaintiff's aſe, becauſe the 


the ticket, it is a fair preſumption that he has ſold it. 

AsHuRsST, and Btrrttn, Juſtices, were inclined to 
think, that the evidence would have ſupported the count for 
wind fg e Juſtice 22 this caſe, to 


0 — ie v. Dozoner, M. 19 G. 3. p. 22, 24. 


Now, as the defendant has not produced 


that 
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1779. that of a ſurety, who by paying the debt for the principal, 


aaves him from being ſued, and who can maintain an ion 
* againſt him for money paid. In like manner, he ſaid, the 
| Arz. plaintiff here had paid the five guineas under a compulfion 
brought upon him by the defendant, and had thereby ſaved 

him from an action. But they gave no deciſive opinion on 

that point, being clear that the count for the money 

| had and received was mainteinable. _ 

| | 5 he rule ren ao 


2 3 


Goop TITLE, „Le of FOw LER and another ann 


ede Ware O10 

29th April, EY 
4 J + pY THI J was an 8 in which the leffors of i the 
beneficial inte- _ plaintiff claimed under the will of one Elizabeth Bealy. 


ef, r e af The action was tried before Lord MANSFIELD at Mefimin- 
prove the ſanity ler, at the ſittings | after laſt Hilary Term, and one Hearle, 
of the eſtator,— who was named executor in the will, and was alſo deviſe 


— Al ans Oo 2 of a reverſionary intereſt, expectant on an eſtate for life, 1 in 
_ r ſome copyhold lands part of the eſtate deviſed, was call- 
Jnwred, be may ed, on the part of the plaintiff, to prove the ſanity of 
be examined as the teſtatrix, which was impeached hy the defendant. To 
W 4 obviate the objection of intereſt, he had ſurrendered his 
renderee, gc, Eſtate in the copyhold lands fo the uſe of the heir at 
. refuſe toaccept law, but 5 had refuſed to accept the . ſurrender. The 
3 qa counſel for the defendant inſiſted that Hearle was an in- 
| _ competent witneſs, 1. Becauſe the ſurrender was ineffec- 


tual, and did not extinguiſh his intereſt, not having been ac- 


cepted. 2. Becauſe he had ated in the executorſhip, having 
paid different legacies, and, therefore, had ered him 


ſelf liable to be ſued, if the will ſhould be ſet aſide. Lord 
ManspitLy overruled both objections, and, the witneſs 
being examined, the jury were ſatisfied of the ſanity of the 
teſtatrix, and found a verdict for the plaintiff. | 
On a rule to ſhew cauſe, why there ſhould not be a new 
trial, which came on to be argued this day, Bearcreft, 
Lunning, and Bolton, were of counſel for the defendant— 
The SHolicitor General and Lane for the plaintiff. | 
For the defendant, beſides the two objections to 
Hearle's evidence which had been made at the trial, 
It was now contended, that, as executor, he was en- 
titled to the reſidue of the perſonal eſtate, not diſpoſed 
of by the will, and was therefore intereſted, on that 


account, 
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account, to ſupport it. One clauſe in the will was in the 
following words, * I deviſe and bequeath to E. Lawrence | 
all the reſt of my goods, Plate and cloaths, and it was con- 
tended that, although the word ** goods,” had it been uſed 
alone, would perhaps have comprehended the, whole per- 
fonal eſtate, yet, it appeared, by the ſubſequent words, that 
it was only uſed to expreſs a ſpecific legacy, and there- 
fore the reſt of the perſonal eſtate would veſt in the execu- 

tor, who had no legacy given him, ſo as to raiſe a reſulting - 
- truſt in favour of the next of kin.—To ſhew that nothing 
paſſes by a releaſe or ſurrender, unleſs accepted by the per- 
ſon in whoſe favour it is made, they cited Perkins, Title 
Surrender (c), and Shepard, ſame Title (4). 

For the plaintiff, in anſwer to the objection that Hearle 
might be liable to be ſued for what he had done i in the 
character of executor, if the will were ſet aſide, the caſe 
of Lowe v. Jalliffe (e) was relied upon, where one Dovq; an 
executor, who. had releaſed a legacy given him by the will, 
and therefore took no beneficial intereſt, was admitted, on a 

trial at bar, to proye the! teſtator's ſanity, although he was 
objected to on the general ground of his being liable to be 
ſued for his acts as executor, if the will ſhould be ſet aſide, 
and alſo becauſe he had actually ſold a ſet of chambers 
which had belonged to the teſtator, and was therefore an- 
ſwerable to the purchaſor for the title. 

The counſel for the defendant ſaid, that in the caſe of 
Lowe v. Folliffe, the purchaſor of the chambers was in 
court at the trial, and, upon the objection being made, 
offered to releaſe to Dovey, and that Dovey was only ad- 
mitted as a witneſs in conſequence of that offer [1]. 

Lord MANSFIELD— This will has been tried three or 
four times, and there have been contradictory verdicts. On 
the trial, in the preſent inſtance,*the jury were ſatisfied. 
But a motion has been made for a new trial, . not on 
the merits but. on the incompetency of a witneſs. When 
the witneſs was produced, the counſel for the plaintiff read 
his ſurrender of the copyhold eſtate left to him by the 
will, but it was objected, that this ſurrender had not been 
accepted. The witneſs, on being queſtioned, ſaid he had 
added as executor, and that the legatees hadreceived their lega- 
cies under the will. On this ground alſo, it was contended 

| that 


[1] Nu. For according to the report of c) x 608. 
the caſe in 1 Blaciſi. the court thought (d) Sbepb. Touchſt. p. 207. 
there was no occaſion for the releaſe, loc. (e) B. R. E. 2 C. 3. ſince OY 
cit. P. 366. ed, Blackſt, 365» 
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that he was intereſted, becauſe, if the will ſhould be et 
aſide, he would be anſwerable for having acted de ſon tort. 
But he was not objected to at the trial, as being entitled 
to the reſidue of the perſonal eſtate. Now, on ſuch a mo- 
tion as the preſent, no objection to a witneſs ſhould be re- 
ceived which was.not made at the trial. If this new ob- 
jection had been made then, it might perhaps have been 
ſhewn that there was no reſidue, or a releaſe might have 


been given, &c.—As to the other objections. 1. The bequeſt 
to the witneſs would certainly have gone to his competency, | 


if he had not parted with his intereſt; but, as he has 
parted with it, as far as depends upon him, third perſons 
have a right to his teſtimony, and the ſurrenderee ſhall 
not depriye them of it, by refuſing to accept the ſurrender. 
2. It is contended, that, in an action concerning land, an 
executor is not a competent witneſs, becauſe he may be 
ſued for his adminiſtration of the perſonalty. But he, cer- 
tainly has no immediate intereſt in the aQion, and I re- 
member its being determined by Lord Hardwicke, on 3 


_ petition for a commiſſion of review, and afterwards by the 


delegates, that it is no objection to an executor's teſtimony 
8 j . 


that he may be liable to actions as executor de ſon tort. 
WII LES, Justice It is clear that an executor in truſt may 
be a witneſs. If the teſtator had ſtopped at the word 
cc 75045” the legatee would have taken all the reſidue, but 
the addition of the words ** p/ate and cloaths” may reſtrain 
the meaning. But the objection on this ground was not 
made at the trial, which is a reaſon, for not ſetting the 


verdict aſide. Beſides, on a new trial, the witneſs may 


_ eſtabliſh his competency by releaſing any intereſt he may 


have in the reſidue; As to the ſurrender, I think it operates 


without the aſſent. of the ſurrenderee, and if, on three 
proclamations, the ſurrenderee would not come in to be ad- 
mitted, I think the Jord might take advantage of it as a 


forfeiture. 


As HURs r, Juſtice Every objection of intereſt proceeds 


on the preſumption that it may bias the mind of the wit- 


neſs; but this preſumption is taken away by proof of his 


having done all in his power to get rid of the intereſt. 
„ - LE N t The rule diſcharged. 


Martyn 


rn 


IN THE NINETEENTH EAR OF GEQRGE ili. 137 


1779. 
B. 


Friday, 
zoth April. 


is was a Caſe reſerved for the opinion of the court. If a rector give 
The cauſe had been tried at the ſittings in London (a), 2 4 _— 
after laſt Hilary Term. — The declaration ſtated, that the which he hg, 
defendant, on the 13th of February; 1769, by an inſtru- points him eu- 
ment in writing, undertook and promiſed to retain and con- — * 3 
tinue the plaintiff to officiate as curate in the pariſh church dertakes to con- 
of St. Ann, Meſiminſter, until otherwiſe provided of fome aan __ 
eccleſiaſtical benefice, unleſs by fault by him committed, he * till be ſhall 
ſhould be law fully removed, and to pay him 50 guineas a 5. Er 6 * 
rear during that time; that the plaintiff had not been pro- jane). Earp pre- 
vided of any other eccleſiaſtical preferment, nor lawfally 


ferment, er for 
removed, and that the defendant had not, from the faid une, I — 
13th of February 769, retained and continoed him curate fully removed, 
of the ſaid church, ard permitted him to officiate therein, he cannot re- 
and had not paid the 50 guineas a year, Fc. Plea - Non * 
aſumpſut— The caſe ſtated the inſtrument on which the ac- be continues 
tion was brought, and which is called A Title, which was _ >a 
in theſe wor ds. | — that time 
« To the right Reverend Father in God Richard Lord the 245 e 
* Biſhop of London: Theſe are to certify your Lordihip, legal ohio 
« that I Ri-hard Hind, rector af St. Ann, Weſtminſter, in upon the ricle, 
the county of Midaleſex, and your L. ordſhipꝰ s dioceſe of or if THE Foes 


tor is bona fide 
* London, do hereby nominate and appoint the Reverend preferred to a- 


* Thomas Martyn to perform the office of a curate in my 2 
* church of St. Ann aforeſaid, and do promiſe to allow him EOS _— 
* the yearly ſum of 50 guineas, for his maintenance in the derfoip is not 
* ſame, and to continue him to officiate in my ſaid church als 
© until he ſhall be otherwiſe provided with ſome eccleſiaſti- the meaning of 
© cal preſerment, unleſs, by fault by him committed; he fach a title. 
* ſhall be lawfully removed from the fame; and I hereby 
* ſolemnly declare, that I do not fraudulently give this 
* certificate to entitle the ſaid Thomas Martyn to receive 
* holy orders, but with a real intention to employ him in 
my ſaid church according to what is before expreſſed. — 
| Witneſs my hand, this 13th day of February 1769, 
e 

The caſe then ſtated, that, on the 6th of Fely, 1778, the 
church of St. Ann had become vacant on the defendant's hav- 
ing taken other preferment, (viz. the living of Rochdale) 
0 that he had paid the plaintiff his — as curate aÞ to 
at time, 


Marry againſt Ws 


(4) By conſent ; for the venue was laid in NMidalzſer. 


About 
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1779. About the year 1776, upon a diſagreement between de 
Cy Hind and Martyn, Hind, after giving him fix months no- du 

; —_ tice to quit the curacy, had refuſed to permit Marin to of. la. 
Hund. | ficiate, and had diſcontinued the payment of his ſalary, WI 
upon which Martyn brought an action, in this court, ſimi- aſl 

lar to the preſent, on the written inſtrument above {et | 

forth, and obtained a verdict for the arrears then due; but the 

the queſtion whether he could maintain the action being Wl Pla 

brought before the court in Eaſter term 16 Ges. 3. on a 

motion for a new trial, it was looked upon as a matter of Ml ft 

importance, and entirely new, and, after it had been fully WW. on 

argued at the bar, the court took time to confider. | 

The objections made to the action, on that occaſion, 

were three. I. It was contended, that the inſtrument did 

not contain any contract between the rector and curate, nor 

any promiſe from the latter to the former. That it was 

FD, merely an engagement and indemnity by the rector to the 
7 ' biſhop, founded on the ſtatute of 12 Arn. fat. 2. cap. 12. 
02: and on the canons, by which the biſhop, if he ordains 2 
perſon who has no curacy or-preferment, is himſelf liable to 
maintain him. That if any perſon was entitled to ſue the 
defendant, it was the biſhop. That Martyn was not a 
party to the inſtrument, and that the undertaking contained 
im it, was, as to him, without conſideration. That there 
was no reciprocity of obligation between Hind and him, 
for that he might ceaſe to act as curate whenever he pleaſ- 
ed. 2. It was ſaid, that Martyn had never obtained a re- 
gular licence (which ought to be under ſeal) to officiate as a 
curate, which it was incumbent on him to have done, in 
order to entitle himſelf to the benefit of Hind's undertak- 
ing, ſuppoſing it could be conſidered as an engagement to 
him. That a licence was in the nature of an inveſtiture 
to a curate ; and that, not being licenſed, he was certainly 
removeable at the pleaſure of the rector, and could not | 
maintain this action as curate. Caſes were alſo cited with a Wh ©®Ntra 
view to ſhew that all curates are removeable at the plea- I their « 
ſure of the rector, viz. Price v. Pratt (a), Bott v. Braba- Wi **nce 
ton (b), Attorney-General v. Brereton (c), Birch v. Mood (a]. 8905s | 
3. Martyn ſince his nomination to the curacy, had ceſſary 
deen choſen to the readerſhip of de ſame pariſh, with ai {me t 
ſalary of 3ol. and it was contended, that this was eccle/ſ-M ff. 


tical preferment, within the meaning of the inſtrument ot ment, 
title. That, although many readerſhips were ſuch as could — 
| . : EY At ouf 

| (a) Bunbury 237. (e) 2 Vex. 42 5, 429. | 
_ - (8) Ney 15. h (4)3 Salk, 506 N 9 10 ; 
; e B 
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de exerciſed by laymen (according to the account of their 


which could only be performed by a clergyman ; ſuch as 
aſſiſting in the adminiſtration of the ſacrament. | 
In anſwer 1. to the fir objection, it was argued, that 


the title was in ſubſtance and effe& an engagement with the 


plaintiff, That the words were, I'd premiſe to allow 
« him,” not *I do promiſe to indemnify you, & c.“ That, 
if the inſtrument had been a deed under ſeal, none but per- 
ſons ſtrictly parties to the deed could have maintained an ac- 
tion upon it; but the caſe was different with regard to a 
common undertaking in writing, like the'prefent. That it 
had been determined, in the caſe of Dutton v. Poole, that, 
on a promiſe made to one perſon, for the benefit of ano- 
ther, an action may be maintained by the perfon for whoſe 
benefit the promiſe was made (g). That fifty guineas was 
more than was required by any canon or Act of Parlia- 
ment, and therefore if an allowance to the extent required 
by law fhould be conſidered as an indemnity to the biſhop, 
yet a ſalary exceeding that allowance could only arife from 
contract between the rector and curate. That the conſi- 
deration for the ſalary was the performance of the duty. 2. 
To the ſecond objeQion' it was anſwered, that no part of 
the canon Jaw makes a licence neceſſary. 
uniformity requires it for JeQurers and preachers, but for 
no other perſons (4) ; and as to the caſes mentioned to 


ſhew that all curates are removeable at pleaſure, none of 
them had eſtabliſhed that doctrine. That Birch v. Mod 


had not gone farther than a rule to fhew cauſe, That the 


aſe in Bunbury had only decided that a curate has not fuch 


an intereſt as to be enabled to ſue for tithes ; and that in 


the caſe in Vexey, lord Hardwicke had uſed the expreſſion 


of © commen curates,“ and applied what he ſaid to them, in 
contradiſtinction to thoſe who have a permanent intereſt in 
their office. That the general meaning and object of a li- 
cence is to atteſt the good morals of a clergyman when he 
goes into a new parith, but that ſuch atteſtation was unne- 
reſſary here, as the biſhop of the dioceſe had atteſted the 
ſame thing, in as ſtrong a manner, by ordaining the plain- 
uff. 3. As to the readerſhip being an eccleſiaſtical prefer- 


ment, the account given of the office in the writers on the | 


eccleſiaſtical law Was relied on; and as it appeared, that, 
although in ſome former + 4 ooo in this pariſh, part 
; of 


(f) Burn Feel 1 Title Reader. 87 
e B. R. M. 29 & 30 Car. z. 1 ven. ait 332. 


100 13 & rg Car, a 919. 
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lav) this particular readerſhip had functions belonging to it 
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of the duty which the reader undertook was to affiſt in ad. WM 1 


L—— miniſtering the ſacrament, nothing of that ſort was ſtipula. “ 


MazsTYN 
againſt 
Py 


in the following words: It hath been long fince provided, 


| ed to ſhew that the plaintiff was lawfully removed for faul 


part of the defendant, it will be neceſſary. to conſider the 


_ © at that time exhibit to the biſhop of whom he deſireth 
ce impoſition of hands, a preſentation of himſelf, to ſome 


« bring to the ſaid biſhop a true and undoubted certifi- 
4 cate, that either he is provided of ſome church within 


ted for in Martyn's appointment, it was inſiſted, that his Wl ©11 
office as reader was ſuch as a layman might hold out and Wl © ic 


execute as well as a clergyman, 1 42 
Afterwards, i in the ſame term, Lord 183 del. t 
vered the opinion of the court to the following effect: 4 


Lord MAxsyIEID - At the trial, the defendant attempt. ft 


him committed, and offered evidence to prove the irregu- 
larity of the plaintiff's life and behaviour; but I would not 
ſuffer this evidence to be given, being of opinion, either 
that the rector ought to have repreſented. his conduct ty 
the biſhop, and applied to him to remove him, or if he 
himſelf could remove him on that account, that he ought 
to have notified. to him the cauſe of his removal to be his 
1mmoral behaviour, which he had not done. I am ſtill of 
the ſame opinion, as to. that part of the caſe, as: at the 
trial, and no objeQion has been made to it on the argu: 
ment. But I deſire it to be underſtood that this does not 
imply an opinion that the biſhop may not remove a cu- 
rate, nor even that the rector may not, for juſt cauſe, pro- 
perly notified to the gutrate. Thoſe, points ſtill remain 
open. As to the fir/t of the three objections made on the 


conti 
eleſi⸗ 
queſt 
have 
howe 


nature of tieles to the biſhop. The 33d canon of 1603, i fem 
gung 


e by many decrees of the ancient fathers, that none ſhall be this 
te admitted either deacon or prieſt, who had not firſt ſome i Whe 
< certain place where he might uſe his funQion : according be a. 


* to which examples, we do ordain that henceforth 10% le in 


20 perſon ſhall be admitted into holy orders, except he ſhall cence 
rate, 


40 eccleſiaſtical orefermest then void in the dioceſe ; or {bail 


< the ſaid dioceſe, where he may attend the cure of ſoul h, 
or of ſome miniſter's place vacant, either in the cathe a perf 
te dral church of that dioceſe, or in ſome other. collegiat week 
& church therein alſo fi ituate, where he may execute hi beaco 
« miniſtry; or that he is a fellow, or in right] fiat, 
& 25 a fellow; or to be a conduct, or chaplain, in ſome 605 

4 college in Cambridge or Oxford; or except he be a maſteſ (0 L 


* of arts of five years * that liveth of his ow 
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« charge in either of the univerſities; or except, by the bi- 
« ſhop himſelf that doth ordain him miniſter, he be ſhortly 
after to be admitted either to ſome benefice, or curate- 
« ſhip, then void. And if any biſhop ſhall admit any per- 
«ſon into the miniſtry that hath none of theſe titles, as is 
« aforeſaid, then he ſhall keep and maintain him with all 
« things neceflary, till he do prefer him toſome eccleſiaſti- 
« cal living: and if the ſaid biſhop ſhAll refuſe ſo to do, he 
«ſhall be ſuſpended by the archbiſhop, being aſſiſted with 
« another biſhop, from giving of orders for the ſpace of a 
« year.” (i) It appears from this canon, and from Gib- 
ſm's commentary upon it, that a pecuniary proviſion is not 
the only object of a title, (for a title by patrimony or pen- 
fin is thereby con/trudtively taken away) (4), but that one 
purpoſe of it is to aſſure the biſhop that the perſon to be or- 
dained has ſome church where he may exerciſe his function. 
And if, after being certified of that fact, te biſhop ordains 
him, and he is afterwards removed, the vt is not hable 
to maintain him. And therefore the -biſhop, in this caſe, 
can have no claim of indemnity againſt the defendant. The 
tile is only a certificate to the biſhop” of the fact that the 
rector has undertaken to employ him, to pay him, and to 
continue him in the euracy till provided in ſome other ec- 
cefiaſtical preferment. It is difficult to conceive how any 
queſtion could be made on this point, or how a doubt could 
have been entertained in the caſe of Dutton v. Poole, which, 
however, was not near ſo ſtrong as the preſent. As to the 
ſecond obje d ion, the biſhop having ordained the plaintiff on 
this very title, there ſurely cannot be a ſtronger licence. 
Whether it is ſuch as would fatisfy ſome penal ſtatutes, may 
be a critical queſtion, but we are of opinion that it does not 
lie in the defendant's mouth to ſay that Martyn has no li- 
cence, when he himſelf has admitted him to act as his cu- 


kate, and has never before objected to him on this account, 


or given him notice and an opportunity of obtaining one in 
form, With regard to the third point, after the fulleſt 
conſideration, we find it impoſſible to ſay, that this reader- 
ſhip is an eccleſiaſtical preferment. A reader, in the canon 
law, is always put in oppoſition to a clergyman. It means 
aperſon who reads prayers in the morning and afternoon on 
week days. It is an order in the Romiſh church inferior to a 
deacon. So it is called by Burn (/), and I am informed 
that, in the Welſb and Chefter dioceſes, there are laymen 
(5) Burs's E:ckſ, Love, Title Ordination, Gibſ, wel. I. Tit. 6, c. 3. 
) Loc. cit. nue (f. (1) Eccl. Law, Title Ordination. ; 


who. 
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| judgment entered up for the plaintiff. 


ers read on week days, and may diſcontinue the ſalary.— 


the biſhop. | 
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who officiate as readers at this day. The inſtitution of the Ml ,, 
office in this pariſh has been looked into, and it ſeems thy 
it exiſted before 1706. There are ſome entries in the pa. 
riſh books which require particular duties to be performed pr 
by the reader, as aſſiſting in adminiſtering the ſacrament, 
aſliſting the clerk, &c. When a certain appropriated fund 
ceaſed, from which the ſalary was payable, the veſtry or. 
dered 3ol. a year to be paid out of what they call commiſſn he 
money, and afterwards to be charged by the churchwardens Wl 2 
in their accounts. Now, what ſtability is there in this? : 
The rector may refuſe. the reader the uſe of the church to 
read in. The pariſh may no longer chooſe to have pray. 


We are therefore of opinion that this is not an eccleſiaflical 
preferment within the meaning of the undertaking given to 


The rule for a new. trial was accordingly diſcharged, and 


The queſtion now, upon the caſe reſerved in the preſent 
action was, whether the plaintiff could recover the arrears 


of his ſalary of 50 guineas, from the time of the defend- p 
ant's quitting the rectory of St. Ann. pr 
 Cowper argued for the plaintiff—Davenport for the de- : L 
fendant. . | 5 | 
For the plaintiff it was contended, that the undertaking * 

by Hind did not determine by his ceaſing to be rector of 8. 5. 
Ann. It was a permanent agreement to provide for the Wh 
Plaintiff till he ſhould obtain ſome other church preferment, * 
It could not be avoided by the voluntary act of the defend: 
ant, but if he had put it out of his own power to continue Wi - i 
Martyn in the exerciſe of the functions of curate of &. The 
Ann, he was {till bound to pay him the ſalary. The na. -- 5 
ture of a title to the biſhop is not a precarious proviſion, fan 


dependent on the will of the perſon who gives it, but cer- dearl 


tain, and only determinable, by the miſconduQ, or prefer- inuin 


ment, of theperſon to whom. it is given. To prove this, ace 
ſeveral caſes were referred to in the regiſter of archbiſhop 
Minchelſea, which are mentioned in Gihhſan's Codex, in the 
commentary on the 33d canon of 1603 (m),. and particu- 
larly; — the following entry in that regiſter; © An order 
from the archbiſhop to the biſhop of Sr. Aſaph to com- 
<.pel John rector of Goldfield to pay the annual ſum of five 
marks ſterling to Amianus de Golafield, io whom the 
« ſaid John had given a title for that ſum, until he ſhould 
| | 


- (m) Gf, vol. I. Fir. 6. c. 3. 
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te be provided for. 
and two orders from the archbiſnop; one, to a biſhop, to 
provide for a clergyman whom he had ordained without a 
title; and another of the like purport, toa biſhop's exe- 
cutors, to oblige them to provide for one who had been or- 
dained without a title. 


For the defendant, it was inſiſted, that every ſentence in 
the inſtrument confined the undertaking to the time of 
| Hind's continuance in the rectory of St. Ann. 


It could not 
bind his ſucceſſor, and certainly did not bind him to conti- 


nue all his life-time rector of that pariſh. The conſidera- 


tion for which the 50 guineas were to be paid was the per- 
formance of the duty of curate. The contract would want 
mutability if it extended beyond Hind's continuance in the 
regory of St. Ann, for he could not compel the plaintiff to 
officiate as his curate at Rochdale, his preſent living. An en- 
gagement to pay 50 guineas, independent of any clerical 


functions, would not have been a title upon which the bi- 


ſhop could have ordained the plaintiff. 

Cowper, in reply, obſerved, that the plaintiff was pre- 
rented from performing his part of the contract, by the act 
of the defendant. 

Lord MaNnsFIELD—There does not ſeem to me to be 
ay colour whatever for the preſent demand. The queſtion 
is, what Hind has undertaken to do. 
the plaintiff out at pleaſure, but there is no pretence to ſay 


that he has undertaken for himſelf, or his executors, to . 


maintain him for life, or to continue all his own life-time 
rector of St. Ann. The queſtion here is not, whether this 


Given at Stepney, Kal. Apr. 1303.”— 


He could not turn 


1779. 


MazrTvYN 
aguinſt 


| IND. 


Is a good title or not; although it ſhould ſeem that it is. 


They commonly run in this form, and the curate takes the 
fiſque of the rector's quitting the living. A man may give 
a more. permanent title, but the words of this inſtrument 
clearly confine the undertaking to the time of Hind's con- 
lnuing rector of St. Ann. I nominate, E Se. „to the 
office of a curate of my pariſh of St. Ann,” . 5 


The Poſtea to be delivered to the defendant. 
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1779. . e 

The Kix O againft the Mayor and BuxckEssks of 

LVMH Rec1s, on the proſecution of Fx acts 
Fane ;—and the SA MH agam/t the Sa uE, on the 
proſecution of Jo LUTHER. | 


Saturday, | 
oh | HE writs, in theſe caſes, were exactly the ſame as in 
In a return to that of Mitchell (n). pee 


| r The return, in the cafe of Francis Fane, ſet forth; 
Kated that the That Jyme Regis was a borough by preſcription. That 
Fel by > the Mayor and Burgeſſes (the corporate name) had been im- 
corporate body at Memorially accuſtomed to have a guild-houſe, called the 
darge, ie de un” Mioot-hall or Guild hall. That from time, whereof, Ge. 
= owns | till the granting the letters patent therein after mentioned, 
of removal is and alfo ever fince, there had been, and ſtill was, a council 
veſtedio then» of the mayor and burgeſſes, conſiſting of the mayor and 
cidental to them, certain other perſons, who immemorially, until the grant- 
— A ing the letters patent, were called counſellors, and from the 
law, Sc. io a time of the granting the letters patent, capital burgeſſes, 
ſele& part. An and that immemorially till the letters patent, the council 
3 conſiſted of eleven burgeſſes, inhabiting and reſiding: within 
weriin a return, the borough or the liberties thereof, of whom the mayor 
3 a2 was one. That till the letters patent, every counſellor, on 
Wien wittut his admiffion into that office, took an oath for the due ex- 
non-refidence is ecution thereof; and from the time of the granting the 
| I. —_— letters patent hitherto, every capital burgeſs, upon his ad- 
rator, it is un- miſſion into that office, had taken an oath for the due exe- 
5 _—_—_ cution thereof; which oath, fo reſpectively taken, was ſtated 
previouſly to in hc verba in the return, the material part being as fol- 
come and re- Jows.: ** you ſhall ſwear, that you ſhall be obedient to the 
as „ mayor and his ſucceſſors, when and as often as the mayor 
| « ſhall have occaſion to ſend for you, either for the affairs 
of the town, or elſe for to be aiding and aſſiſting of him 
*in the court upon the pleading or hearing of any matte! 
or cauſe depending before him, or for or concerning any 
other cauſe for the which the ſaid mayor ſhall or may, 
< in reſpect of the office of the mayoralty, have Gccafion 
ce to hear or uſe your opinion or counſel. His counſel and 
& his brethrens“ you ſhall obſerve and keep of and concern- 


„ing all matters that ſhall be communed of in the cour- 


#* cil-houſe or elſewhere, for the affairs of the common-' 


& wealth of this town, and ſhall not diſcloſe, diſ- 


(n) Supra, H, 19 (CY EE hg. 79. ITE | 
| 8 | 6 cover 
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6e cover or report abroad what ſhall be treated of in the ſaid 1779. 
— 


« council-houſe, or any particular man's opinion there deli- 
« yered, touching any thing that ſhall there be treated or The Kine 


$ of « communed of, touching any the affairs of the ſaid town.“ 1 

cis That, till the letters patent, every counſellor, and, ſince, . 

the every capital burgeſs, was accuſtomed to reſide and inhabit, 
and of right ought to have reſided and inhabited, within the 
borough or the liberties. thereof, to adviſe and aſſiſt the 

as in mayor touching the ſtate, good rule and government of the 

£ borough, and the adminiſtration of juſtice within the ſame. _ 

th; That Queen Elizabeth, by letters patent, of the 26th of 

That June, in the 33d year of her reign, did (inter alia ſtated in 

n im- the return) grant © [7] That there ſhould be for ever in 

1 the the borough a mayor and eleven other burgeſſes in number 

b. only, out of the burgeſſes of the borough or town aforeſaid, 

oned, to be choſen and conſtituted according to the form in the ſaid 

wuncil letters patent thereunder ſpecified, who ſhould be called ca- 

t and pital burgeſſes (then nominating, as uſual in charters, the 

orant- firſt mayor and eleven capital burgeſſes). The capital bur- 


m the geſſes to continue for life, unleſs in the mean time, for their 
gelte, own bad government in that behalf, they ſhould be removed. 
duncil That the ſaid mayor and eleven burgeſſes thereby appointed 
vithin by name, or the greater part of them, the mayor for the time 
mayor being, one, whenever to them, or the greater part of them, 
Ir, on it ſhould ſeem fit in their ſound prudence and diſcretions, 
le ex- ſhould chooſe, not exceeding the number of four other per- 
ig the ſons of the inhabitants of the borough or town, to be other ' 
is ad- capital burgeſſes, ſo that the other capital burgeſſes, ſo to be | 
e exe- choſen, together with the mayor and the other eleven capital | 
ſlated burgeſſes, ſhould not exceed the number of ſixteen, to be con- | 
as fol- tinued in the office for their lives, unleſs, &c. that, as often | 
to the as the capital burgeſſes, ſo nominated, or thereafter to be | 
mayor choſen (2. e. the eleven and four) or any of, them, ſhould die, | 
affairs or be. removed for, c. then it ſhould be lawful to the other j 
f him capital burgeſſes, being the common council, or the greater part 
mattet WI of them, to chooſe one or more of the other burgeſſes, in the 
g any place or places of ſuch capital burgeſs or burgeſſes, ſo hap- 
F may, Wl bening to die, or be removed; and that he or they ſo choſen 
caſion ſhould be a capital burgeſs, or capital burgeſles, in like man- 
el and ner as the capital burgeſſes, by the letters patent before con- 
'ncern- ſituted, were and ſhould be. That whenever a vacancy or 
„ coun- Ml acancles ſhould happen, by the death or removal of any of 
mon- dhe faid capital burgeſſes, another or others of the burgeſſes 5 

diſ- ſhould be elected a capital burgeſs, or capi-al burgeſſes, by 


3 


6 cover 


the reſt of the council, or the greater part of them, in the 
; crooks Yes nee Sf £51676] place 
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place of ſuch capital burgeſſes ſo happening to die, or be re. 


moved. That the capital burgeſſes, ſo from time to time to 
be choſen, ſhould take their oaths before the mayor, and 


Lyn R215, the reſt of the capital burgeſſes, or the greater part of them, 


well and faithfully to execute their office. That, by the 
ſaid letters patent, the queen granted to the mayor and ca- 

pital burgeſſes, and their ſucceſſors, that it ſhould be lawful 
for them to keep or appoint a guild or council houſe, within 

the borough or town, commonly called the Moot- Hall, and 
that the ſaid mayor and capital burgeſſes, the common council of 
the borough or town aforeſaid, or the greater part of them for 
the time being, as often as to them it ſhould ſeem neceſſary, 
ſhould and might convoke and hold in the ſaid houſe, a cer- 
tain convocation of the ſame mayor and capital burgeſſes, or 
the greater part cf them, and in the ſame convocation ſhould 
and might treat, Ic. of the ſtatutes, acts, articles, and or- 
dinances touching the borough or town, and the good rule, 

ſtate and government thereof, according to the tenor of the 
ſaid letters patent, as by the ſaid letters patent remaining on 
record, might more fully appear [7].) That the mayor and 
burgeſſes accepted the letters patent, in the ſeveral matter: 
in the return ſpecified, and from that time had acted under 
and conformed thereto, * and that, ever ſince, the council had 
conſiſted, and of right ought to conſiſt, of the mayor and the ca- 
pital burgeſſes of the borough for the time being. That Fan, 
on the 29th of Auguſt 1774, was elected a capital burgels, 
and afterwards, on the ſame day, took the oath above ſpe- 
cified. That he had not, at any time ſince his election, inhabited 
or reſided within the borough, or the liberties thereof, but on 
the contrary, had ever ſince inhabited and reſided with his fami) 
in places out of, and at a great diſtance from the ſaid borough, 
and the liberties thereof, and had during all that time volun- 
tarily, without good occaſion, abſented himſelf from the bo- 
Tough, and from the duty of the office of a capital burgels, 
and that by his non-reſidence, and his voluntary abſence from 
the borough, and the duty-of his office, he did, during all 
the time of his being a capital burgeſs, wilfully neglect and 
omit the duty and execution of his office, and deprive the 
mayor and burgeſſes, of that counſel, and aſſiſtance and ad- 
vice, which by the duty of his office, and according to the 


ſaid oath he ought to have given. That at a meeting or 
| LOR. convocation 


[7] There was the ſame recits} with that included in this parentheſis in the 
return to the mandamus to reftore Arthur Raymond. infra, ; 

This ſentence (printed between two aſteriſks) was not in the return ia the 
caſe of Arthur Raymond, 


De re- 
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convocation of the mayor and burgeſſes, held according to the 1 779. 


inmemorial cuſtom and uſage of the borougb, at the Moot-hall, 
or Guila-hall, on the 31ſt of Augu/t 1778, John Coade, one 


— 
The KIS o 


againſt 


of the capital burgeſſes, exhibited certain articles of com- Lymx Rxc18, 


plaint, Cc. againſt Fane (In the ſame form, and with the 
lame omiſſion (but which was now taken as amended} as 
in the return to the mandamus of the Hon. Henry Fane 
(a), except that here the only charge was non- reſidence and 
conſequent neglect of duty, and the conviction was ſtated to be 


only on the fourth article of the complaint.) That a copy 
of the articles, and a ſummons to appear at the next meeting, 
or convocation of the mayor and burgeſſes then appointed to 
be held at the Guild- hall, on the 1 4th of September next, and 


anſwer the ſaid articles, and ſhew cauſe why he ſhould not 


be removed and diſplaced, were ordered to be, and after- 
wards on the 31ſt of Auguft, 1778, were, ſerved on Fane. 


That in purſuance of an order made at the ſaid meeting or 


convocation, held on the 31ſt of Augu/?, 1778, all the bur- 
geſſes of the borough, within the reach of ſummons, were 


afterwards, and before the holding of the next meeting, duly 
ſummoned to appear at the ſaid next meeting or convocation, 


to treat, adviſe, conſult and determine, touching the re- 
moval and diſcharging of Fane from the office of a capital 
burgeſs, for the cauſes and miſdemeanors mentioned and 
contained in the ſaid articles. 
ber, a meeting of the mayor and burgeſſes was, according to 
the ſaid laſt mentioned ſummons and notice, held at the 


Guild-hall aforeſaid, for the purpoſe aforeſaid, amongſt 


That on the 14th of Septem- 


other buſineſs, and that Fane appeared. That by his con- 
ſent, the meeting was adjourned to the next day. That on 
the next day, a meeting or convocation of the mayor and 
burgeſſes aforeſaid was, according to and in purſuance of the 
ſaid adjournment, held at the Guild. hall. That Fane alſo 
appeared at the adjourned meeting, and it was there ad- 
Judged, that he was guilty of the non-reſidence, abſences, 
contempts, neglects, breaches of duty, miſbehaviour and 


other miſdemeanors and things objeQed and charged againſt . 


him in and by the fourth of the ſaid artjgles of complaint. 
That he had not ſhewn any juſt cauſe why he ſhould not be 
That the Mayor and the reſt of 
the burgeſſes holding the meeting, had reſolved that for the 


removed from his office. 


un. reſidence, abſences, &c. whereof he had been adjudged 


zuilty, he ought to be removed, and did then and there re- 
move him. That he had not afterwards been elected, 


0 


K 2 


| admitted, 
(42) Supra, p. 130. 


again 
Ly ml - 
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admitted, ſworn in or reſtored ; and that for theſe reaſons, 
they could not reſtore him, or cauſe him to be reſtored, 

In the caſe of Luther, the return was, in every material 
part, exactly like that in the caſe of Fane. he validity 
of the return in the caſe of Luther, was argued before that 
in the caſe of Fane, (Lord MANSsF1ELD being, I believe, 
abſent,) by Mr. Rooke and Mr. Laurence (o; but J was not 
in court. Afterwards the caſe. of Fane was argued by the 
ſame gentlemen on this day. Fu | 

Rook, againſt the ſufficiency of the return —I ſhall 
make three objections to this return. 1. Becauſe it does not 


ſtate that the meeting, which disfranchiſed Fane, was held 


by any right or cuſtom. 2. It does notaver that the corpo- 
ration at large had an authority to disfranchiſe. 3. It does 
not ſtate that they had a right to disfranchiſe for the reaſons 
for which they have removed the proſecutor.— 1. It is not 
ſtated that the meeting, when the disfranchiſement was pro- 
nounced, was held by cuſtom or charter; and one, or the 
other, is neceſſary to warrant a mayor in calling a corporate 
aſſembly. In the caſe of the King v. Richardſon (p) a 
cuſtom to hold the meeting was alledged in the plea to the 


9 warranto, although pleas do not require fo great cer. 


tainty as returns. Unleſs it can be ſtated as general law, 
that a mayor can call corporate aſſemblies at his pleaſure, 
this meeting was not legal.— 2. The right in the corpo- 
ration at large to disfranchiſe their members, is not averred. 


The return may be all true, and yet the proſecutor may 


have been unjuſtly removed. This deprives him of any re- 
medy by traverſe, or action. The fame ſtrictneſs is re- 
quired, and the fame principles govern, in returns to writs 
of mandamus, as in indictments, or returns to writs of habeas 


corpus, Rex v. Hutchinſon mayor of Carlifle, 8 Mod. (1), 


where it is ſaid on the margin (r), that returns to mandamus 
require even greater certainty than indiaments, becauſe 


they cannot be traverſed (that is, at common law). Now, 


in the caſe of indictments, they are bad wherever all the facts 
ſtated may be true, and yet the party innocent, 2 Hawk 
Pl. Cr. c. 25. $ 57. & $119," 123, 126, where it is laid 


down that the capigon of an indiament muſt ſhew that the 


indictment was taken before a competent juriſdiction, and 
that the jurors had authority to find it. In returns to writ 


x 


(0) On Saturday 24th April. (q) M. 9 G. 1722, 8 Mod. 99. 


(p) E. 31 C. 2. 1 Burr. 517. (7) Thid, 101. 


of 


trary is proved. 
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of habeas corpus; an expreſs and certain cauſe of commit- 
ment muſt be ſet forth, for the court will intend every thing 
againſt the perſon making the return, Deyton's caſe (r), and 
1 Salk. 350, 5 Mod. $3. But it will be faid, that a power 
of amotion is incident to every corporation, and therefore it 
need not be ſtated. What is meant by incident? If it 
means that it neceſſarily belongs to the corporation at large, 
| deny' it. In Lord Co#e's time, it was held that a corpo- 
ration had not the power of amotion, unleſs by cuſtom or 
charter. However, that doctrine has been overruled ſince, 
in Bruce's caſe (s), and in the King v. Richardſon (i), and 1 
admit that corporations have a power to disfranchiſe. * But 
cuſtom, charters, or 'bye-laws, may reſtrain that power to 
a part. If they are ſilent, it is veſted in the whole body. 
The queſtion therefore comes to be, how far it is neceſſary 
to ſtate legal preſumptions. They only ſtand, till the con- 
If it is competent to encounter ſuch legal 
preſumptions, a return ought to ſtate ſomething which will 
enable the oppoſite party to contradict what the general pre- 
ſumption would eſtabliſh. But, on this record, it is impoſ- 
ſible for us to deny the right in the body at large. It ought 
to have been expreſsly alledged. In indiQtments for not re- 
pairing highways, or bridges, although the inhabitants at 
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large are bound, at common law, to repair, yet it is always. 


charged that they are liable, to let in a plea that they are 
not, but that particular perſons are. (BULLER, Fuftice— 
«© You cannot traverſe that averment in the inditment.”)— 
This caſe muſt be conſidered as independent of the ſtatute of 
Queen Anne Cu), for that act was intended ſolely for the be- 
nefit of perſons ſuing out writs of mandamus, and not to 
take away the ſtrictneſs which the common law required in 


returns, Rex v. Mayor of Lynn (v) and 2 Burr. 733, 141; 


and the wrong neceſſary at common law is eſtabliſhed _ 


by Bagg's caſe (x), in Rex v. Clapham (y), and in Rex v. 
ayor of Abingdon (z). s to precedents, there is not one 
which does not aver a right to disfranchiſe, except that in 
Baggs's caſe, and it has never been ſaid that the return in that 
caſe could be ſupported. No inconvenience can ariſe from 
obliging the party to put this right on the record, whereas 
there will be great inconvenience the other way, as it will 
enable a mayor to throw the whole corporation into con- 
iuſion, without any danger to himſelf. —3. Suppoſing the 
9 More 840. : (#) H. 11 G 22. Andr. 105. 
(s) 2 Str. 819. (x) 11 Co. 926. 


t) 1 Burr. 539. 


(s) 9 Ann, c. 20. (=) E. 12 V. 3. 2 Salk, 432 


power 


(3) H. 22 & 23 Car. 2+ 1 Vente. 111, 
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power of amotion to be in the corporation at large, they 
have not ſhewn a right to disfranchiſe for the cauſe for which 
this proſecutor has been removed. They do not ſtate that 
they ever gave him notice to come in and reſide. They 
only ſay that he was non-reſident, at and ſince the time of 
his election, but no inſtance of any particular abſence is ſpe- 
cified. On this point, I muſt rely on the principles laid 


down by your Lordſhip, in the caſes of Rex v. Richardſm 
(a), and Rex v. The Mayor of Liverpool (b). It is charged 


generally that Fane wilfully abſented himſelf, but no Parti- 
cular inſtance of diſobedience to any ſummons to attend is 
ſet out, which ought to have been done, according to the 
doarine in Rex v. The Mayor of Doncaſter (c), and in The 
City of Exeter v. Ghyde (d). 

Lawrence, for the defendants—1. If the corporation had 
a power to amove, and yet could not aſſemble for that pur- 
poſe, that power would be nugatory. In the cafe of The 
King v. Richardſon, the ground of amotion was non-atten- 
dance at corporate meetings, and therefore it was neceſſary 
to ſtate the right to hold thoſe meetings. — 2. In all the for- 
mer caſes, they have founded the right on charter or cuſtom. 


This is the firſt in which the power to remove as incident 


to the corporation at large has been relied upon, and therefore 
it is not to be judged of ſtrictly by former precedents. But 
that ſuch a power is, at common law, incidental to every 
corporation, is clearly eſtabliſned by Lord Bruce's caſe, and 


by that of the King v. Richarſon. Every common la right 


will be taken notice of by the court. The buſineſs of plea- 
ding is to ſet forth the facts, not to draw inferences of 
law. Certainty to a common intent is all that is required 
in returns, and that not, as has been argued, to enable the 
other party to bring an action for a falſe return, but for the 
information of the court, as was held in Rex v. The Mayor 
of Abingden (e). This is reſembled to the caſe of indiQ- 
ments and returns to writs of habeas corpus. But, as to in- 
dictments, the record muſt ſhew before whom they were 
found, and by what jury tried, becauſe. thoſe are facts; but 


it is never ſet forth that the grand jury had power to find the 


indictment, or that the judge had authority to try it, becauſe 
thoſe concluſions in law are made by the court. So, in re- 
turns to writs of habeas corpus, if the power of commitment 
is at common law, it is never ſtated in the return. Thus in 


(a) 1 Burr. 540. | (4) T. 3 W.& M. 4 Med. 33. 

(5 H. 32 C. 2. 2 Burr. 741, (e) LI Raym. 559, 560. 

O M. 3G. 2. 2 Ld. Raym, 1564. h 
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the caſe of Croſby Lord Mayor of London (e), the power of 
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the Speaker of the Houſe of Commons was not alledged. 


In an indictment againſt a gaoler for an eſcape, there is no 


he Krns 
again 


occaſion to aver that he was bound by the duty of his office LX uE RTO IS. 


not to ſuffer his priſoner to eſcape. So in an indictment 


for not performing ſtatute· labour on the highways, the au- 


thority of the overſeers to appoint the work need not be al- 
ledged, Rex v. Boyall (). The reaſon why, in an indict- 
ment for not repairing a road, it is ſtated that the inhabi- 
tants ought to repair, is to give an opportunity of introdu- 
cing the name or deſcription of the defendants, for the pur- 


poſe of ſhewing who are the offenders; but if that were done 
in any other way, it would be ſufficient. It is not neceſſary 


to follow the common form of words. Indiaments for per- 
jury are the only inſtances in which a legal authority is uſu- 
ally ſet forth. But that has only been the practice ſince 
the ſtatute of 2 G 2. (g). The precedents before that pe- 


riod do not contain ſuch an averment, Co. Ent. 363. 368. 


Tremayne 136. 144. 147. 157. It is ſaid that whatever was 
neceſſary to be ſtated before the ſtatute of Queen Anne, is 
ſtill neceſſary. This I admit. But then all the precedents 
of returns before that ſtatute, were alſo prior to Bruce's caſe, 
when the general power of corporations at large was firſt 
ſettled, and, till then, it was thought neceſſary to ſtate the 
power, it not being conſidered as incidental. Tt is ſaid the 


facts here alledged may be all true, and yet the party un- 
juſtly removed, and that he will have no remedy. But if 
the corporation have not the power of amotion, he ſtill re- 


mains a capital burgeſs. If the right were not in the corpo- 
ation at large, he might have ſuggeſted in his writ, that it 
was in a ſelect part, and that he had been amoved by the 
whole body, and then the return muſt have denied the right 
to be in the ſelect part. As the ſuggeſtion of falſe facts is 
a ground for an action, ſo is the ſuppreſſion of true facts. 
Thus, ſuppoſe there were two charters, one giving (with 
other privileges) a power of amotion to a ſele& part of a 
corporation, another, of a later date, confirming the other 
as to every thing elſe, but reſtoring the right of amotion to 
the body at large. If a mandamus in ſuch a caſe were to 


ſtate a removal by the ſele & part, and the return were to ſet 


forth the old charter only, all the facts in that return would 
be true, yet certainly an action on the caſe might be main- 
tained for the deceit. — 3. A ſtronger caſe of wilful abſence 

(e) C. B. E. 11 Geo. 3. 3 Will. 188, Since reported in 2 Back. 7 54+ 
T. 32a & 33 G. 2. 2 Burr, 8 3a. 1 


(g) Cap. 25. 
OS cannot 
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cannot be ſtated, for the proſecutor is alledged never to have 
reſided ſince his election. In Richardſon's caſe, the offence 
was the non-attendance at particular courts, of which he 
might not have had notice; and therefore it was neceſſary 
to ſet forth that due notice had been given. But I conceive 
that, by law, a capital burgeſs is obliged to reſide, and that 


in ſuch caſe non reſidence, without any ſummons to attend, 


is a forfeiture. In Lord Shrew/bury's caſe (5), it is held 
that where an office concerns the adminiſtration of juſtice, 
the officer is liable to forfeiture for non-attendance, or non- 


uſer, and that he is bound to attend without any demand or 


. requeſt. In Ghde's caſe (i), non-reſidence is ſtated to be a 


forfeiture of the office of alderman. In Vaughan v. Lewis (%), 
Lord Holt ſays,” that a clauſe in a particular charter, making 
non-reſidence a forfeiture, was only declaratory of the com- 
mon law, for that non-reſidence was by law good cauſe to re- 
move a member of a corporation (/). In the caſe of the 
King v. The Corporation of Wells (m), a determined negle, 
or wilful refuſal, is held to be a ground of forfeiture ; and 
non-refidence is the moſt glaring neglect of any; and in the 
caſe of The Queen v. Truebody (n), it was expreſsly decided, 


that if a capital burgeſs quite leaves the borough, and goes 


and reſides in another place, it-is a ſufficient ground for tur- 
ning him out, and that there is no need of cummoning him 


before he is removed, becauſe he has abdicated the borough. 


But if this return were bad, .the court would not grant a pe- 
remptory mandamus, when it appears that the proſecutor has 
deſerted the corporation, Rex v. The Mayor of Newcaſlle, 


cited in Rex v Richardſon (o). 


Lord MaNnsFiELb—'The only queſtion is, Whether, 
taking the law as clearly eſtabliſhed, that the power of 
amotion is incident to a corporation, this would have been a 
ſufficient return before the ſtatute of Queen Anne; for 1 take 
it to be ſettled; that the ſame certainty is required now, as 
before that ſtatute, though I think at firſt it might have been 
otherwiſe determined, becauſe the reaſon was not the ſame. 
The great objection made to this return is, that the defen- 


. dants have not ſet out that the body at large has the power. 


They have ſet out the charter, and we muſt take it to be as 
Rated, and there is no ſpecial power thereby given either to 


the whole body, or any ſelect part. In ſuch a caſe the 


(b) T. 8 Ja. 1. 9 Co. 50. m) H. 7 C. 3. 4 Burr. 1999 
(i) 4 Mod. 36. | (n) E. 5 Ann. 2 Ld. Raym. 1275. 
(4) E. 4 W.& M. Carth. 227. (e) 1 Burr. 530, 534. 


{{) Carth, 229. 
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charter making them a corporation, the law implies the right 
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to remove to be in the whole body. The charter leaves it to 


the rule of law. It is ſaid, there may be ſome other charter 


The King 


or bye-law to the contrary. But is it neceſſary to ſtate 1 


every poſſible negative, — as, that there is no other charter, 
—no bye-law, &c.? I think it is not. If there were ano- 
ther charter or bye-law reſtraining the power, and that were 
not ſet out, can there be a doubt but an action would lie? 
That would be miſleading the court. Wherever there is a 
ſuppreſſion. of truth, and the party is thereby injured, he 
may maintain an action. As to the cauſe of removal, it is ſet 


out in expreſs words, vi. a general non-reſidence, But if the 


corporation has the power to remove, they muſt have power 
to hold a meeting for that purpoſe, and that, being incident 
to the other, need not be ſet out. It is not true that you 
are to preſume every thing againſt a return. You are not 
to preſume for or againſt it. | 
WiLLEs and ASHURST, Fuftices, of the ſame opinion. 


\ BULLER, Juſtice I will take the firſt and third objections 


together; and with regard to them, I think that a general 
non-reſidence being expreſsly ſtated as the ground of amo- 
tion, it was not neceſſary to give notice to come and reſide, 
for if a member of a corporation ought by his office to reſide, 
he is bound to know the law; and where there is a right to 
remove, there muſt be a right to aſſemble for that purpoſe. 
As to the great queſtion, Whether it was neceſſary to ſtate 
that the power of amotion was in the body at large, it has 
been admitted, that it is, by law, incident to the whole 
body, if not reſtrained by an expreſs grant to a ſelect part. 


It is alſo admitted, that, if it had been ſtated, it would not 


have been neceſſary - to prove it. But it is inſiſted, that 
this return may be true in every thing, and yet the party 
be entitled to be reſtored, and that he has no opportunity of 
traverſing the right, or bringing an action for a falſe return. 
| agree that in theſe returns the ſame certainty is required as 
in indictments, or returns to writs of habeas corpus. Lord 
Cole has diſtinguiſhed certainty in pleading into three ſorts. 
1. Certainty to a common intent, which is ſufficient in a 
plea in bar; 2, Certainty to a certain intent in general, as 


in counts, replications, &c. and ſo in indiments; 3. To. 


a certain intent in every particular, which is neceſſary in 
eſtopples. The ſecond of thoſe ſorts is all that is requiſite 
here, and I take it to mean what, upon a fair and reaſonable 
conſtruction, may be called certain, without recurring to 


able facts, which do not appear. Before the caſes of 


Bruce 
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Bruce and Richardſon, it was thought neceſſary to ſtate the 
power in the corporation at large, becauſe it was not then 
conſidered as incidert to them. It is one of the firſt prin- 
ciples of pleading, that you have only occaſion to ſtate facts 
which muſt be done for the purpoſe of informing the court, 
whoſe duty it is to declare the law ariſing upon thoſe facts, 


and to apprize the oppoſite party of what is meant to be 
proved, in order to give him an opportunity to anſwer or 


traverſe it. It is now ſettled to be matter of law, that, 


Prima facie, the power of amotion is in the body at large. 
Being matter of law, it is not traverſable. But the preſent 


proſecutor may now reply, that the power is not according 
to the general law in this caſe, but in a ſeleQ body, which 
may then be tried by a jury. If the return be certain on the 
face of it, that is ſufficient, and the court cannot intend facts 
inconſiſtent with it, for the purpoſe of making it bad. We 


muſt conſider the charter as truly ſtated, becauſe nothing 
appears to contradict it; and if ſo, the Jaw ſays, that, by 


ſuch a charter, the corporation at large have the power of 
amotion. If preſumptions were to be allowed, certainty in 


every particular would be neceſſary, and no man could draw 


a valid and ſufficient return. If the power of amotion is in 
this place in a ſelect part, and the preſent return is bad on 
that account, I am clear that an action will lie. I ſay, if it 
is bad on that account, becauſe it does not neceſſarily follow 
that it is bad. The contrary wes held in. Braithwatte's 


+ caſe (p), which was recognized to be law by this court not 


many years ago, in a caſe from the borough of Leiceſter. 
Braithiuaite's caſe alſo proves, 1. that, although a return be 
true in words, yet, if it is falſe in ſubſtance, an action will 
lie, and, 2. that preſumption and intendment, as far as they 
go, muſt be in favour of returns,' not againſt them. - If, in 
this borough, the power is given to a ſelect part by the 
charter or otherwiſe, the court is impoſed. upon, and the 
proſecutor injured ; and | it would be a very proper ſubje for 
an action. 

The court pronounced judgment in or of the n 


both in the caſe of Francis Pane and in that of Luther; but, 


upon the ſuggeſtion of the Solicitor- General, that another ob- 
jection, which was afterwards argued in the caſe of Arthur 
Raymond, applied alſo to theſe two (as well as to ſeveral 
others) they were all left open to the opinion of the court 


upon that odjection (9). 


Cp) E, 21 Car. 2. 1 Vertr. 19, | (9) Infra, 
| Alsop 


e . 


80 


ſtated, That the defendant, on the 17th of June, 1772, by 805 1 


his lifetime, and Robert Alſop, Eſq; (one of the plaintiffs) not barred by the 


' faid city, Sir James Eyre, Knight, the other plaintiff, pal and wurety 
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ALSop and another againſt Price. S. torday, 
7 | | 180 May. 
HIS was a ſpecial caſe reſerved for the opinion of the On a general 
court. — The action, which was debt upon a bond, Aa _ 
was tried before BULLER, Juſtice, at Guild hall, at the 2. ee 20. 
fittings after Hilary Term, 19 Geo. 3. —The declaration e plaintiff may 


i * by i ' tion of the bond 
his writing obligatory, acknowledged himfſelt to be bound on which the ac- 


unto William Naſh, in his lifetime, by the deſcription of the tien is brought 


in evidence, to 


Lord Mayor of the city of London, Sir Robert Ladbroke, in ches that he is 


certificate.— If a 


by the deſcripiion of the two ſenior Aldermen of the 5% by eee 


by the deſcription of the Recorder of the ſaid city, Sir geen for 
A > are. eite ore the 

Stephen Theodore Fanſſen, Bart. in his lifetime, by the de- »a.kruprcy of 

ſcription of the Chamberlain of the ſaid city, in 2000. to be the ſurety, the 

paid to the ſaid obligees, when the defendant ſhould be e dern Foy 

thereunio requeſted, and that, though often requeſted, he had committion, aug 

not paid the fame, or any part thereof, to the ſaid obligees, 3 3 

or any of them, in the lifetime of Naſh, Laabrike and NN bur has 

Tanſſen, nor to the plaintiffs, or either of them, ſince the certificate. 

death of the ſaid Naſh, Ladyroke and Janſſen.— Lo this de- 

claration the defendant pleaded, generally, that, after 

making the bond, and before the action brought, he became 

a bankrupt within the meaning of the ſtatutes made againſt 

bankrupts, or one of them, and that. the cauſe of aRion 

accrued before the time when he ſo became a bankrupt z and 

concluded to the country.— The caſe ſtated, That a com- 

miſſion of bankruptcy iſſaed againſt the defendant on the 5th 

of September, 1776, and that he afterwards obtained his 

certificate, which was allowed by the chancellor on the i ſt 

of May 1777. It then ſet forth the bond on which the ac- 

tion was brought, and the condition. The bond appeared to 

be a joint and ſeveral bond by James Sage Thomas Lawrence, 

the deſendant Price, and Benjamin Ivory. The condition te- 

cited, 1. That Samuel Wilſon, late of Hutton Garden, in the 

county of Middleſex, Eſq; deceaſed, by his laſt will and teſ-' 

tament, bearing date the 27th of Oclober 1776, directed 

that his executors ſhould pay the ſum of 20,000. it the re- 

fidue of his eſtate ſhould amount to that ſuin, or, if not, the 

amount of ſuch. reſidue, to the Chamberlain of London, for 

the time being, to whom, together with the Lord Mayor, 

the two ſenior Aldermen, and the Recorder, for the time 


being, 
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being, he committed the management thereof, for the uſe 
and intent that the ſaid 20,000/. or the amount of ſuch re- 


ſidue, ſhould be a perpetual fund, to be lent to young men 


who have ſet up one year, or not more than two, in ſome 


trade or manufacture in the city of London, or within three 


miles thereof, and who could give ſatisfactory ſecurity for 
the repayment of the money fo to be lent to them; and his 
will was, that no more than 300ʃ, nor leſs than 100/. ſhould 
be lent to any perſon or perſons in copartnerſhip, nor for 


any longer term than five years, and that every perſon to 


whom any of the ſaid money ſhould be fo lent, ſhould, for 
the firſt year, pay 1 per cent. and tor the remainder of the 


time while he ſhould keep the principal, 2 per cent. per 


ennum ; and that the borrower ſhould pay the intereſt half- 


yearly to the ſaid Chamberlain of London, under certain li- 


mitations and reſtrictions therein particularly mentioned. 
2. That m_ Creſby, Eſq; the late Lord Mayor, Sir Robert 
Ladbroke, Knighi, and Robert Alſop, Eſq; the late and then 


two ſenior Aldermen, James Eyre Eſq; the late and then 


Recorder, and Sir Stephen Theodore Janſſen, Bart. the late 
and then Chamberlain, having accepted of the truſts fo re- 
poſed in them, the executors had, fometime before, paid 
to the ſaid Sir Stephen Theodore Janſſen out of the aſſets of 


the teſtator then come to their hands, 10,000/, in part of 


the 20,000]. which ſum of 10,0007. had ſince been applied 
and diſpoſed of according to the uſes and directions in the ſaid 
will. 3. That the executors had paid out of aſſets of the 
teſtator, ſince come to their hands, the further ſum of 
10,0007. 4. That the ſaid James Sage Thomas Lawrence 


(the borrower and firſt obligee in the bond), who had been 


let up fifteen months in the trade.of a watch-caſe-maker, in 
the pariſh St. John, Clerkenwell, in the county of Miduleſex, 
had applied to the truſtees for the loan of 100/.. part of the 
remainder of the ſaid truſt-money, for the time and upon 


the terms, in the ſaid will mentioned. 5. That the truſtees, - 


being ſatisfied from the beſt information they could obtain, 


that the ſaid James Sage Thomas Lawrence was, according to 


the directions and meaning of the will, a proper and deſerv- 
ing perſon to have the benefit of part of the ſaid truſt-money, 
had, that day, advanced and let him 1oo/. part thereof, 
tor the term of five years, if he ſhould ſo long live, on the 
terms and conditions in the ſaid will recited, and therein af- 
ter limited and appointed. The condition then declared that 


the bond ſhould be void, if, 1. the ſaid James Sage Thomas 
| $5 Lawrence, 
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Lawrence, his executors and adminiſtrators, ſhould pay the 
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intereſt (in the manner above mentioned); and if, 2. the ſaid AA 


James Sage Thomas Lawrence, his executors or adminiſtra- 
tors, ſhould within twenty days after the expiration of five 
years, in caſe he ſhould ſo long live and enjoy the benefit of 
the loan, repay or cauſe to be repaid, to the Chamberlain 
of the city for the time being, on account of the truſt, the 
ſaid principal ſum of 100; and if, 3. (in caſe the ſ4id James 
Sage Thomas Lawrence ſhould die before the expiration of the 
five years) his executors or adminiſtrators ſhould within three 
months after his death, repay the principal in like manner, 
together with all intereſt that ſhould be then due; and if, 
4. (in caſe the ſaid James Sage Thomas Lawrence, or both or 
or either of his ſureties, within the five years, or before the 


principal ſhould be repaid, ſhould remove from their then 
preſent or future place of abode, or in caſe the ſaid Thomas 


Price (the defendant) or Benjamin Ivory, or either of them, 


ſhould within the time aforeſaid, die, or become bankrupt, 
or inſolvent, or compound with their creditors), the ſaid . 
James Sage Thomas Lawrence ſhould, within a month after 


ſuch, or any, or either of ſuch removals, deaths, inſol - 
vencies, or compoſitions, give notice thereof in writing to 
the clerk of the truſt for the time being, and alſo, if re- 


quired ſo to do, within one month after notice ſhould be 


given to him for that purpoſe, . by the ſaid clerk for the time 
being, nominate one or two other good and ſufficient ſurety 
or ſureties, to be approved of by the truſtees for the time 
being, in the room of him or them ſo removing, dying, 
becoming bankrupt, or inſolvent, or compounding his or 
their debts, and ſhould alſo, with ſuch new ſurety or ſure- 
ties, enter into a new bond to the truſtees for the time be- 
ing, and ſo toties quaties. 


This was all that was ſtated in the caſe ; but it was ad- 


mitted at the trial, and on the argument, that the bond had 


not been forfeited by the breach of any of the ſtipulations 


of July, 1777. | | 

Davenport for the plaintiffs— Morgan for the defendant. — 
The cafe was argued on Friday, the 3oth of April. 

Two queſtions were made. 1. Whether the plaintiffs 
could avail themſelves of the condition, as they had not put 
it upon the record. 2. Whether, if they could, this was 
not ſuch a debt before the forteiture, as might have been 
proved under the commiſſion? Cowper, who was of counſel 
for the defendant at the trial, had objected to the reading 

WE es Be of 


in the condition, till after the bankruptcy, viz, not till the 7th 
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of the bond and condition by the plaintiffs, and to their 
being inſerted in the caſe, becauſe the bond, as ſtated in the 
declaration, was admitted by the plea, and not put in iſſue. 
ButiLtxR, Fuftice; on the argument, ſaid, that he had 
thought'Cowper was right in his objection, but that he had 


permitted them to be ſtated in the caſe from deference to 


the gentlemen (the Solicitor- General, Dunning and u d 
who were of counſel tor the plaintiffs. 

Davenport, on the part of the plaintiffs, ved as fol- 
jows z— 1. Wherever, by an act of parliament, a defendant 
is permitted to plead generally, and give the ſpecial matter 
of his defence in evidence, the privilege is reciprocal, and 
the plaintiff may alſo give all ſpecial matters in evidence, 
which tend to ſupport his demand. Pleas of bankruptcy 
(ſuch as the. preſent) under the ftatute of 5 Geo. 2. (r), 
always conclude to the country. This is the ſettled form, 


which has been ufed ever ſince the paſſing of the act; and 


there is no example of ſuch a plea being demurred to tor 
not concluding with a verification. This being the proper 


concluſion of the plea, it was impoſſible for the plaintiffs 
to reply, and fo put the condition on the record, and there- 


fore the only method in which they could ſhew the nature 
of the debt, and that the bond was not abſolute, was by 


producing it in evidence. In the caſe of Thornton v. Dallas 


(s) indeed he faid that he had, to a plea of bankruptcy 
which concluded to the country, replied the ſpecial maitcr, 
in order to put the queſtion in the cauſe upon the record; 

but that, if the replication had been demurred to, he muſt 
have withdrawn it, and given the ſpecial matter in evi- 


dence.— Before the ſtatute of 5 Geo. 2. the caſe was other- 
wiſe. The defendant then was obliged to ſet forth in his 


ſea, the trading, the act of bankruptcy, the petitioning 
creditors debt, &c. as was determined in the caſe of Tully 
v. Sparkes (t), and, to ſuch a ſpecial plea, it was in the 


plaintiff's power to reply the ſpecial matter. Beſides, in 


7 


the caſes of bankruptcy, before the ſtatute, the defendant 
in an action on a bond could not (as he cannot ſtill in any 
other inſtance) plead any matter whatever in diſcharge of 
the bond, without ſetting forth the condition. By this 
means, an opportunity was given to the plaintiff to avail 
himſelf of the condition, and it can never have been the 
intention of the ſtatute to deprive him. of that advantage, 
which would be the cafe now, if he could not give it in 


(* PI 20. F7- 7 (t) B. R. M. 2 Geo. 2. 2 Ld. Rayn. 


(8) 2285 \ 19 Geo. 3. 5. 46. 3546, * 
evidence. 
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evidence, 2. As to the merits, this is not, as againſt the 


ſureties, debitum in præſenti, ſolvendum in futuro. It was 


not certain, at the time of the bankruptcy, that ever the 
defendant would be liable to the debt. It is not therefore 
a debt within the ſtatute of 7 Geo. 1. cap. 31. which only 
applies to caſes where the money is due at the time of the 
bankruptcy, although not payable till a future day. That 
ſtatute direAs a rebate of the intereſt for the interval 
between the aCtual pavment of the. dividend, and the time 


when the payment of the debt ſhould have been made, but 
. what rebate of intereſt could have been made to the plain- 


tiffs in the preſent caſe [8] ? I 

Morgan, for the defendant, inſiſted, 1. That the plain- 
tiffs had undertaken to ſtate their whole caſe in their decla- 
ration, and, if they had thought fit, they might there have 
ſet forth the condition of the bond, but as they had not 
done ſo, it ought to be conſidered as an abſolute bond, for 
ſuch it appeared to be from the declaration. The plea ad- 
mitted the bond to be ſuch as the plaintiffs, who ought to 
know their own title, had ſet forth, and only aſſerted, that 
the defendant had become a bankrupt ſubſequent to the 
time when the cauſe of action accrued. Nothing but that 
fact was in iſſue, and therefore the condition ought not to 
have been read; for it appeared, upon the plaintiffs? own 
lhewing, that the debt was due immediately on the exe- 


cution of the bond, long before the time when the defendant | 


had proved that he had become a bankrupt. 2. That this 
was a debt which certainly would become due at a future 
day, and therefore within the ſpirit of the ſtatute of Gee. 1. 
That, in truth, the debt was contracted and completed at 
the time when the money was advanced. For this he cited 
Macarty v. Barrow (u). He alſo cited ex parte Caſwell, 
before Lord King (v), ex parte Greenway (w), ex parte 
Groome (x), and ex parte Michell (y), before Lord Hard- 
wicke, and Swaine v. De Mattos (z), [9]. | 


8 Tully v. Sparkes is alſo in point for the plaintiffs on this ſecond head, 
9] The point ruled in the cafe of Swaine v. De Mattos, was only that 
bonds payable at a future day are within the ſtitute of 7 Geo. 1. though not 


kiren for goods fold by traders. The four caſes in Chancery cited by Mr, 


Morgan all go to eftabliſh the point inſiſted on by the plaintiffs in this preſent 
cale, vis. that a debt which may perhaps never become due from the bank - 
rupt, cannot be proved under his commiſſion, and of courſe, is not diſcharged 
by his certificate. 


(v) B. R. E. 6 Geo. 3. 2 Str. 949. (w) 1740. 1 At 113. 
More fully ſtated, by Wilmot Cb. J. in (x) 1744—ibid. 115. 
3/1. 16. from a note taken by him- (y) 1751, 1752, ibid. 140, 121. . 
Kit, | (z) T. 17 G. 2. at Guildhall before 
(») M. 1728. 2 P. V. 497. Lee Ch. Juſtice, | g 
| Davenport, 
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Davenport, in reply, inſiſted, That it was not incum- 
bent on the plaintiffs to ſtate the condition, in the decla- 
ration; they might not know that the defendant had been a 
bankrupt, nor, if they did, that he would avail himſelf of 


that defence. It would be a ſingular hardſhip if it were re- 


quired of them to foreſce, and anſwer by anticipation, every 


poſſible defence that might be ſet up [Io]. 


BULLER, Juſlice, having aſked, whether there was any 


inſtance, which had come before the court, where the 
plaintiff had been permitted to ſet forth the condition of a 
bond in his replication, Davenport ſaid, it was done in the 
cale of Webſter v. Banniſter (a), [11]. _ | 
The Solicitor-General mentioned a caſe of Patyiſon v. 


| Banks, at the aſſizes at Carli/le, before ASHURST, Fuſtice, - 


in which, he ſaid, the pleadings were fimilar to thoſe in 
the preſent caſe; that the certificate having been produced, 


and the bankruptcy appearing to have been long ſubſe- 


quent to the date of the bond, he offered the condition in 
evidence; that this was objected to; but that, after ſome 
argument, the judge admitted it; and that a caſe was after- 
wards ſtated for the opinion of this court, which was argued 
in H. 17 Geo. 3. but that this point was not reſerved [12]. 

The court took time to conſider; and, this day, Lord 


MANSFIELD delivered their opinion as follows: 


Lord MAN SsPIELID— We are all of opinion, that the 


plea given by the ſtatute opens the whole merits of the 


queſtion in evidence on both ſides; and, on the merits, we 
think that this was not a debt which could have been proved 
under the commiſſion; for the defendant was not originally 
the debtor. It was not a debt to be paid by him in futuro, 
at all events, but depended on the acts of the principal, 
diz. whether he did or did not comply with the ſtipulations 
in the condition of the bond. 1 
The Poſtea to be delivered to the plaintiffs. 


[10] In Tully v. Spar les the condition was ſet forth in the declaration, and 
in the«caſe ex parte Caſwell, Lord King is ſtated to have (aid, © Tne certificate 


* will not bar, if the obligee is careful in declaring upon his bond; indeed if 


*« the party declared upon the bond only he ſhall be barred : Secu if he ſets 
« forth as well the condition, as the bond in the declaration, for then it muſt 
appear that the cauſe of action did not accrue at the time of the obligor's 
« becoming a bankrupt.” 2 P. V. 499. However this was only an obiter 
opinion. a i 
77 That caſe came on in cout in M. 19 Geo, 3. but I have poſtponed the 
report of it to E. 20 Geo. 3. becauſe the laſt proceedings in court were in that 
term. The plea was a diſcharge under the inſolvent debtor's act, and it con- 
cluded with a verification. | 
{12} The principal queſtion made in that caſe was, whether bonds not 


| granted for the price ot goods, are within the ſtatute of 7 Geo: 1. c. 313 when 


the court decided that they are. Stuaine v. De Mattos was cited, and, wy 
| | ai 

(a) Infra, E. 20 C. 3. 5th May 1780. : 

; | | . POWELI 


r DO Aa 


ipal, 


tions 


Ts. 


n, and 
ificate 
deed if 
he ſets 
it muſt 
ligor's 
n ob iter 


ned the 
in that 
it con- 


ds not 
when 
, being 


{aid 


WELL 


. writ againſt three, that one was arreſted, and put in bail, all the defen- 
and the plaintiff not having declared againſt him within two 


opinion, that in a joint action the plaintiff could not be 7 


defendants; 


| ſhould not be put off, till he ſhould be able to procure from 
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faid by Chambre (for the plaintiff) to be only a Miß prius caſe, Weed + L440. 
(for the defendant) anſwered that it had been recognized to be law by the court! 


of C. B. in Goddard v. Vanderbeyden, M. 12 G. 3. 3 Wil. 262, 271. Wood ALSop 
endeavoured to argue the fame point, . which was the firſt in the preſent caſe, againft 


in arguing Pattiſon v. Banks, but the court would not permit him, as it had not PRICE. 
been reſerved. . | 
PowELL againſt WHITE and others. Monday, 36 
2 8 May. 


a rele to ſhew cauſe why the judgment of non pros In a joint acti- 
in this caſe ſhould not be ſet aſide for irregularity, the r e aero 


circumſtances were, that the plaintiff had ſued out a bailable proſſed unleſs by 


ts. 


terms, he ſigned judgment, the other two defendants not 


having appeared to the writ. | | - 
Cauſe was this day ſhewn; but the court was clearly of 


non-profſed by one or ſome of the defendants without the 
others. | b 8 | | 
Baarcraft for the pla intiff The Solititor-General for the 


Phe rule made abſolute. 


Le Cuxvalikk, Aſſignee of DoxMtr, a Bank- 

rupt, againſt Lynci and another. Monday, za 

1 | | ays 
A CrEDbiToR of Dormer's, to whom he was indebted Money owing 

before he became a bankrupt, attached, in the Iſland 2% ugg 

of St, Chriſtophers, after the bankruptcy, a ſum of money may be attached 
owing by Lynch to Dormer. Afterwards, Lynch coming to by the law of 

3 | 5 x the place after, 
England, the plaintiff brought an action againſt him, to for a debt due 

recover the debt owing by him to the bankrupt; Lynch before, the 


applied to the court for a rule to ſhew cauſe why the trial Ty. 


St. Chriſtophers evidence of the debt having been attached in 
his hands, in the manner juſt ſtated. _ 

On ſhewing cauſe, this day, it was contended, that, as 
the debt for which the money was attached was due before 
the bankruptcy, the creditor 2 only entitled to his ſhare 

Lt ; . * of 
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+ 1779. | Mo his dividend under the commiſſion, and cbuld not attach 

the money in the hands of Lynch, becauſe the right to the 

Le Cnnyarie money owing by Lynch was, by the aſſignment, veſted in 
Ow the plaintiff, for the benefit of all the creditors. 

Lord MansFIELD—If a bankrupt has money owing to 

him, out of England, as in St. Chriftaphers, Gibraltar, Oc. 

the aſſignment under the bankrupt laws ſo far veſts the right 

to the money in the aſſignees, that the debtor ſhall be an- 

| ſwerable to them, and ſhall not turn them round by ſaying 

he is only accountable to the bankrupt. In Scotland they 

permit aſſignees of a bankrupt in England to ſue for money 

owing to the bankrupt in Scotland; and it has been deter. 

mined at the Cockpit, upon ſolemn conſideration, that bills 

by Engliſh aſſignees may be maintained in the Plantations 

upon demands due to the bankrupt's eſtate. In the caſe of 


Wilſon the agent (6 ), Lord Hardwicke went ſo far as to re- 


fuſe. to permit the Scotch creditors to come in under the 

; commiſſion, on the ſame footing with thoſe in this country, 
| unleſs they would abandon the priorities which they had 
obtained by the law of Scotland as to the effects there [13], 

But if,- in the mean time, after the bankruptcy, and before 
payment to the aſſignees, money owing to the bankrupt out 

of England is attached, bona fide, by regular proceſs, ac- 
cording to the law of the place, the aſſignees, in ſuch caſe, 


| cannot recover the debt. 
5 The rule made abſolute. | 


Tot Vide the caſe of ld and Roſs, aſſignees of Wilſon, v. Fairholne 
and another, in the collection of Deciſions of the Court of Seffions flom 


1752 to 17 56, p. 198. 
(5) Reported in 1 Ath. 128. Richardſon and ol. afignees of Wi on v. Brad. 
ſhaw, 25th 8 1752, but this point is not mentioned. 


BI RT againſt BAR LO W. 


Monday, 3d HIS was an action of treſpaſs and aſſault for crimi- 
ay. - nal converſation with the plaintiff's wife. It was 
The Court, un- tried before BLACKSTONE, Juſtice, at the laſt aſſizes for 
der particular Kent, when, by the direction of the Judge, the plaintiff 


788 cireumſtances, 


will permit a Was nonſuited. 


new trial tobe On Monday the 26th of April, Rous moved for a rule to 


ed for after 
the four days are ſhe w cauſe why, the nonſuit ſhould not be ſet aſide, and a new 


expired—In an 
action for crim. con. an actual marriage may be proved by a copy of the regiſter, and the miniſter, 


\ clerk, or ſubſcribing witneſſes to the regiſter are not 2 only competent witneſſes to prove the 
identity of the perſons married, 5 | | 
„ tria 


imi- 
was 
for 
ntiff 


le to 
new 


niſter, 
ye the 


trial 
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ſo that Saturday, the 24th of April, was the laſt day for 
moving. However Rous having ſlated that he had under- 


ſtood that the four days were reckoned excluſive of the firſt, 


and BLACKSTONE, Zu/tice, having deſired, at the trial, that 
the opinion of the court ſhould be taken, the court enter- 
tained the motion, which was founded on the ground of a 


miſdirection in point of evidence; and the rule was grant- 
ed (c). 
I is day BULLE R, Juſtice, read the June 8 report, which ; 


was as follows : 
« The firſt witneſs called by the plaintiff was Thomas 


Sharpe, who proved a copy of the regiſter of the pariſh of 


St. Alfred, Canterbury, in h&c verba—® 1767, No. 106, 
„ Jobn Birt, Eſq. of parith of St. Margaret, Recheſter, 
“% Co. Kent, and Harriet Champneys, of this pariſh, mar- 
e ried by banns 15 December 1767, by John Lynch, miniſ- 
«© ter. (Witneſſes Robert Lynch, Francis Champneys, Anne 


“ Lynch, Elizabeth Lynch [1 4\.” —Another witneſs:(Suſanna 


— — 


) was next called to prove the fact of adultery. 
—[ was of opinion, that this was not ſufficient evidence 
of the marriage, but that the identity of the parties muſt be 


proved, elſe it might poſſibly be a regiſter of the marriage, 


not of the plaintiff and his ſuppoſed . wife, but of ſome 
other perſons of the ſame name. The counſel for the plain- 
tiff then ſaid, that, in the courſe of their examination to 
prove the adulterous intercourſe, it would come out from 


the mouths of the witneſſes, that the plaintiff's reputed 


wife was of the name and family of Champneys, and that 


they have long cohabited together, and were eſteemed to 
be man and wife by all their friends and relations. —I ſtill 
thought that the evidence, ſo opened, would be inſuffici- 
ent, holding, in conformity to the caſe of Morris v. Miller, 


reported in 4 Burr. 2057 (d), (and of which I alſo had a 
MS. note of my own) that this was the only civil caſe in 


which proof of an actual marriage was requiſite, as con- 


tradiſtinguiſhed rom acknowledgment by the parties, 
8 | cohabitation, 


(14) 1 ib the names of NY huſband and wife were alſo ſubſcribed, al- 
though that was not ftated in the report, It is expreſsly ah N50 the mar- 
riage act 26 G. 2. c. 33+ 15. 


(e) Vide infra, Rex v. Gragh, T. 21 
2 


| „0 . 7 G. 3. Sine repre l 1 
C. 3. L Blackſt. 632. ; 


= 63 
trial granted. Wedneſday, the 21ſt of April, was the firſt 1779. 
day of term, and, by the practice of this court, all new wy 
trials (in cauſes tried in vacation) muſt be moved hof within BIT 

four days of the beginning of the term including the firſt; e. | 
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cohabitation, reputation, c. That the 5% proof that 
could be given of an actual marriage, was by ſome perſon 
perſonally preſent at the ſolemnity, which, in my ſmall ex- 
perience, I had never ſeen an inſtance of not producing. If 
it did not appear that.there were ariy perſons preſent beſides 
the miniſter [15], and he was dead, perhaps other collate- 
ral proof might be admitted, which might render proba- 
ble the identity of the plaintiff and' his wife, and the 
perſons whoſe marriage was ſo regiſtered. But that, in 
the preſent caſe, there appeared to have been noslefs than 
foe witneſſes preſent at the marriage thus regiſtered, which 
Was only eleven years ago. That the marriage act Had di- 
rected the witneſſes to ſubſcribe their names to the regiſter 
(e), in order to facilitate the inveſtigation of the legal evi- 
dence of marriages. —And that till theſe five witneſſes and 
the miniſter were accounted for, as by ſhewing them all 
dead, or the like, I could not admit leſs proof than that of 
ſome perſon preſent to demonſtrate the identity of the par- 
ties. I accordingly noriſuited the plaintiff. After which a 
proctor from the eccleſtaſtical court, then preſent, declared 
openly that he had been ſubpœnaed by the plaintiff to prove, 
and could prove the taking out of a licence for the marriage of 


the plaintiff and his reputed wife. I mention this circumſtance, 


though it could be no ground of my determination, as it ſhews 
fomething more than à bare poſſibility that the plaintiff and 
his wife were not the identical perſons ſo regiſtered as mar- 
Tying by bans.” WR | 
Kempe, Serjeant, and Peckham, ſhewed cauſe.—They 
argued, that the marriage act meant to introduce ſome more 
accurate proof of marriages than* what was in ufe before 
the paſſing of that al. This purpoſe was expreſſed in the 
preamble to the 15th ſection. It had accordingly been 
enaQed,3by that. ſection, that witneſſes ſhould be preſent 
who ſhould ſubſcribe their names to the regiſter ; and the 
purpoſe of ſuch ſubſcription muſt have beeri to point them out, 
that they might be produced when it ſhould become ne- 
ceſſary to prove the marriage. There is no caſe in the law 
where ſubſcribing witneſſes are neceſſary, and yet it is not 
neceſſary to produce them, or, if they are ſhewn to be dead, 
to prove their hand-writing. The regiſter proved the 
marriage of two perſons of the ſame name with the plaintiff 
"2 ul rs]. T uy + ray wg OR l . are * by 
. (<) 26 G. 2. c, 36. 5 15, 
„ and 
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and his wife, but could not ſhew that they were thoſe iden- 
tical perſons. 

Dunning, and Rous, in ſupport of the rule, obſeries; 
that the preamble to the ſection of the marriage act relied 
on, profeſſed an intention to render the proof of marriages 


more eaſy, and it would be a ſtrange ſoleciſm to conſtrue it 


ſo as to render them more difficult. It was admitted, that 


the proof of a marriage was complete, and no caſe could be 
| ſhewn which had determined, that there could be no other 
evidence of the identity of the parties, but the teſtimony of 


perſons preſent. Proof of the parties having been ſeen 
going to church the morning of the day mentioned in the 
regiſter, or ſleeping together that night, would ſurely be 


evidence of the identity, and ſo would proof of their ha ving 


cohabited together, from the time of the marriage down- 
wards. In an action for goods furniſhed to a wife, evidence 
of cohabitation and reputation is ſufficient. In a caſe of 
criminal converſation, ſomething more, viz. an actual mar - 
riage, muſt be ſhewn. This is done by the regiſter; and 
when that is coupled with evidence of cohabitation and rę- 
putation, the proof is complete. As the copy of the regiſ- 


ter only was produced (and was all that was neceſſary) the 


witneſſes could not have proved their atteſtation, even if 
they had been called. 

Lord MansFitLb—From the report, it appears, that 
the ground of the nonſuit was an idea, that the identity muft 
be proved by the miniſter, or ſome of the atteſting wit- 
neſſes, unleſs their not being produced 1s accounted for in the 
ſame manner as is required in the caſe of ſubſcribing wit- 
neſſes to a deed. The counſel for the plaintiff ſtated other 
evidence of the identity ; whether ſuch as would have been 
ſufficient when produced (as that might, or might not be, 

according to the differences arifing from the manner of 
ſtating it) I give no opinion. But the judge decided, that 
it was neceſſary to produce ſome of the ſubſcribing witneſſes. 
The clauſes in the marriage act relative to regiſters are of 
infinite utility to the kingdom. They were meant, as well 
to prevent falſe entries, as to guard againſt illegal marriages 
without licence, or the publication of bans. I he regiſters 


are directed to be kept as public books, and accompanied 
with every means of authenticity. But, beſidey facilitating | 


and aſcertaining the evidente of marriages, they were in- 


tended for other wiſe purpoſes. They are of great aſſiſt - 


ance in the proof of pedigrees, which has become ſo 
uch more difficult ſince inquiſitions peſt mortem have 
be diſuſed, that it ls 9 to eſtabliſh one for 500 yearg 
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| back, before the time of Charles Il. than for 100 years 


ſince his reign. But this advantage would be loſt, and it 
would be very prejudicial, if the act were ſo conſtrued as to 


render the proof of marriages more difficult than formerly. 


J take it for granted, that the law ſtands as it did before in 
that reſpect. Regiſters are in the nature of records, and 
need not be produced, nor proved by ſubſcribing witneſſes. 
A copy is ſufficient, and is proof of a marriage in fact be- 
tween two parties deſcribing themſelves by ſuch and ſuch 


- names and places of abode, though it does not prove the 
identity. An action for criminal, converſation is the only 
civil caſe where it is neceſſary to prove an a&ual marriage. 


In other caſes, cohabitation, reputation, &c. are equally 


ſufficient ſince the marriage act as before. But an action 


for criminal converſation has a mixture of penal proſecution ; 


for which reaſon, and becauſe it might be turned to bad pur- 


poſes by perſons giving the name and character of wife to 


women to whom they are not married, it ſtruck. me, in the 


caſe of Morris v. Miller, that, in back an action, a marri- 
age in fact muſt be proved. I ſay, a marriage in fact, 


becauſe marriages are not always regiſtered. There are 


marriages among particular ſorts of diſſenters, where the 
proof by a regiſter would be impoſſible; and DENNISOx, 
Fuſtice, in a caſe of that kind which came before him, ad- 
mitted other proof of an actual marriage. But, as to the 


©. proof of identity, whatever is ſufficient to ſatisfy a jury, is 


good evidence. If neither the miniſter, nor the clerk, nor 
any of the ſubſcribing witneſſes, were acquainted with the 
married couple, in ſuch a caſe, none of them. might be able 
to prove the identity. But it may be proved in a thouſand 
other ways. , Suppoſe the | bell-ringers were called, and 


proved that they rung the bells, and came immediately after 


the marriage, and were paid by the parties; ſuppoſe the 


- hand-writing of the parties were proved; ſuppoſe perſons 
called who were preſent at the wedding dinner, Ec. &c. 


 WiLLEs, and ASHURST, Juſtices, of the ſame opinion. 


BULLER, Juſtice — The original regiſter is not neceſſary to 


be produced, and it is only where that is required, that ſub- 
ſcribing. witneſſes muſt be called. In this caſe the wife's 
maiden name was Harriot Champneys. Suppoſe a maid ſervant 


had proved that ſhe always went by that name till the day 


| for the plaintiff, _ 


of the marriage, that ſhe went out that day, and, on her 
return, and ever fince, was called Mrs. Birt ? Surely that 
would have been evidence of the identity. 
+ _- The rule made abſolute [x6]... 
[56] The. cauſe was tried again at the eaſing aſſizes, and a | verdict found 
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Dos, Le of Mts and others, e. 


Jacks0N and another. 


| Fuſtice, at the laſt afſizes for Surry, the only queſtion « 


aroſe on the notice to quit. The demiſe was laid to be on is good to 8 
the 27th of March,” 1777, to hold from the 26th of the 8 560 ej 


ſame March, and the notice to quit, which was in writing, 
was in the following words: © I defire you to quit the 
« poſſeſſion at Lady day next of, &c. or I ſhall infiſt upon 
% double rent for the ſame.” The judge directed the jury 
to find a verdict for the plaintiff, but with leave to the de- 
fendant to apply to the court, without coſts, for a nonſuit. 


This was accordingly done, and a rule to ſhew cauſe was 


anted, which now came on to be argued. 

Peckham for the plaintiff — Dunning, Mingay, and Lane, 
for the defendants. _ 

On the part of the plaintiff, a caſe was mentioned, (on 
the relation of /heeler) which had come before SMYTHE, 
Baron, at Lincoln, where he had over- ruled the objection 
to a ſimilar notice, and cited a prior caſe of the ſame ſort, 
in which NOEL, Juſtice, having ruled that the notice was 
good, his opinion had been confirmed by the court of 
Common Pleas. 

On the other ſide, it was contended, that it was impoſſi- 
ble to know whether the caſes referred to were parallel to 


this, unleſs the words in the notices could be ſhewn to have 


been the ſame. Here the landlord had propoſed an alterna- 
tive to the tenant, and given him an option, vi. either to quit 
at Ladh- day, or (if he choſe) to hold over pay ing double his rent. 
It could not be ſuppoſed, but that, if the defendant, on receiv- 
ing his notice, had gone, and offered to continue at double 


rent, the landlord would have agreed to it. It could not 


fairly be ſaid (as had been contended at the trial) that the 


latter part of the notice was only meant to declare the legal 
conſequence of holding over, fince the ſtatute of 4 Geo. 2. 


J. does not give double the rent in ſuch caſes, but double | 
the value. 
Lord MaNnsFIELD —That the landlord may give the te- 


nant the alternative is clear; but the queſtion 1 is, what is the 


(#) C. 28. & 1. 
| meaning 


* 


N this ejectment, which was tried EY BLACKSTONE, A notice to quit 
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1779. meaning of this notice. If it had really contained the op- 
tion of a new agreement, and ſaid, for inſtance, Or elſe 
bos („ that you agree to pay double rent,” the ejectment could 
Jarrow, not be ſupported. But here the landlord does not mean to 
offer a new bargain. I think this very point has been ſettled 
ſeveral years ago; but if it is new, I baye no doubt. The 
additional words only prove the landlord's anxiety to get in- 
to poſſeſſion. It is an emphatical way of Enforcing the no- 
tice, and ſhewing the tenant that he is in earneſt, by in- 
forming him of the legal conſequence, if he hold over. 
The tenant may keep him out, by defending an ejectment 
and by chicane, _ ſeveral months, but the notice informs 


him, that, in ſuc caſe, the landlord will infiſt on the pe- 


nalty. It clearly means to refer to the ſtatute, although the 
penalty giyen by the ſtatute is not double rent, but double 
the yearly value, which is more favourable to landlords, for 
double rent would be no 1 tt on the expiration of ſome 
leaſes-[17]. © 
WIILEõß, Fuſtice—The notice is to be conſidered as hav» 
ing two parts; 1. The common notice to quit; 2. A warn- 
ing to the tenant of the conſequence, if he ſhall diſobey the 


notice, and put the landlord to the peceſlity « of bringing an 


1 ejectment. - 
ASHURST, and BuLLEz, Te of the ſame opinion. 
. The rule diſcharged. 


[17] By 1185. 2. c 25 19. $. 18. the penalty, when the tenant _ notice 
alk © means to 10 a foes not, is n e 
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office of a capital burgeſs. 

2 Monde: The return ſtated, That Lyme Regis was u 8 
the office of a by preſcription. - That the mayor and burgeſles bad 
33 | been immemorially accuſtomed to have, and till ought 
: horas 4252 ad to have, within the borough, a certain guild- -houſe, 

df che diefran- called the Aoot-hall: or Guild- hall. That Queen Elizaleib, 
chiſement to 
have been, the non-attendance of the proſec 1 utor at a. meeting to which he was fummoned for 
the * of a capital burgeſs, an averment that the right of ſuch election is in the capital bur- 

er being the common conncil, does not aſſert qwith ſufficient certainty, that he had a right to cor 

cur in the election. and ought to haye obeyed the ſummons, becauſe, conſiſtently with ſuch 2n 
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yy letters patent of the 26th of June, in the 33d year 
of her reign, granted (inter alia in the return ſtated) that 


borough or town aforeſaid, [c. as ſtated within the pa- 
rentheſis, ſupra, from p. 145 to p. 146, in.the caſe of Francis 
Fane and John Luther]. That the letters patent, in the parti- 
culars in the return ſet forth, had been accepted and acted 
under to the preſent time. That, from the time of granting 
the letters patent, every capital burgeſs, upon his admiſſion 
into the office, hac been accuſtomed to take [the ſame oath, 


and in the ſame manner, and ſet forth in hæc verba, as in 


the caſe of Fane and Luther, ſupra, p. 144]. That the pro- 


ſecutor was elected a capital burgeſs on the 27th of Augu/t, 
1759, and ſworn in on the ſame day. That, on the 10th 


of Auguſt, 1778, the mayor duly appointed a meeting or 
convocation of the mayor and capital burgeſſes, to be holden 


at the council chamber within the Moot- hall or Guildbal!, 
on the 15th of Auguſt, at 11 o'clock in the forenoon, to 


ele& one of the burgeſſes into the office of a capital burgeſs, 
in the- room of Henry Fane decea'ed. That, before the 
15th of Auguſt, he cauſed due notice to be given to all the 
capital burgeſſes, within the reach of ſummons, of his 
having appointed ſuch meeting, and cauſed ſuch due notice 


to be given on the 11th of Auguſt, to the proſecutor in per- 


ſon, whereby he ſummoned him to attend at the council 


chamber, within the Moor- hall, at the ſaid meeting; that 


on the I th of Auguſt, the mayor and George Kirby, and 
Robert Clarke, two of the capital burgeſſes, met at the coun- 
eil chamber for the purpoſe of holding a meeting of the 


mayor and capital burgeſſes according to the notice, for the 


election of a capital burgeſs in the room of the ſaid Henry 


Fane deceaſed, but that they not being a ſufficient number 


for that purpoſe, and becauſe a ſufficient number did nat 
then and there appear, to hold ſuch meeting, none could be 
or was then held, and that the proſecutor did nat attend or 
appear at the hour of 11, nor at any time on that day, ac- 
cording to the appointment and notice, but, contriving and 
deſigning, 20i/fully to prevent the mayor and capital burgeſſes 
from holding ſuch meeting, for the purpoſe aforeſaid, did 
wilfully abſent himſelf from the council-chamber during the 
whole day, and did, on the ſaid day mentioned, combine. 
with the Hon. Henry Fane, (and ſix others, by name) being, 


or claiming to be, capital burgeſſes, and having alſo beſore 


received 


” 7 
1 69 
5 


— — 
there ſhould be in the ſaid borough, a mayor and eleven 7 


burgeſſes in number, only, out of the burgeſſes of the 


2. 
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received notice [1 8]. of the ſaid meeting, to prevent ſuch ( 
meeting from being held, and that, in proſecution of ſuch f 
combination, they wilfully abſented themſelves from the 1 


council- chamber during the whole of the ſaid 1 5th of Auguſt; G 
and that, by reaſon of the abſence of the proſecutor, and of 


a number of other capital burgeſſes ſufficient to proceed to Fu 
the election, no meeting for the ſaid purpoſe could be or was 3 
held on the 15th of Auguſt, according to the appointment , 
and notice. That the mayor, on the ſaid 15th of Auguſt, PR, 
duly appointed another meeting to be held at the council- 35 
chamber, on the 2 1ſt of Auguſt, for the ſame purpoſe [Then FY 
the ſame allegations with regard to the meeting appointed for 1 
the 21ſt of Auguſt, as thoſe above ſtated, excepting that the 1 
charge of combination was not repeated] : And that the ' cap 


| Auguſt, and by his ſaid combination, did wilfuly negleQ and 


ing of the mayor and burgeſſes, held according to the imme- 


mayor and capital burgeſſes [c. ſtating the circumſtances 


of the ſaid articles [c. ſtating in like manner the circum- 
ſtances relative to the meeting of the 2 1ſt of Augu/t]. And 


proſecutor, by his ſaid wilfully abſenting himſelf from the 05 
ſaid ſeveral meetings ſo appointed for the 1 5th and 2 iſt of « , 


violate the duty and execution of his office, contrary to the 
duty thereof, and the obligation of his oath. That at a meet- 


morial cuſtom of the borough, at the Moot-hall or Guildhall, 
on the 31ſt of Auguſt, 1778, John Coade, one of the capital 
burgeſſes, exhibited certain articles of complaint againſt the 
proſecutor, and, by the ſecond (g) of the ſaid articles, charged 
him with having received previous and due notice, and with 
having been duly ſummoned to appear at a meeting of the 


relative to the meeting of the 15th of Auguſt, in the man- 
ner before alledged in this return, with the omiſſion of the 
charge of combination (%)] and that the ſaid Coade, by the third 


that, thereupon, at the ſaid meeting of, the 31ſt of Auguſt, 
it was ordered, that a copy [c. ſtating preciſely the ſame 
proceedings as in the caſes of Francis Fane and John Luther 
(i)]. That the mayor and burgeſſes had adjudged that 
Raymond was guilty of the abſences, contempts, negletts, trivin 
breaches- of duty, miſbehaviours, and other matters and 1 0 
things objected and charged againſt him, by the ſecond and charge 


third articles of the ſaid complaint. That he had not ought 


[18] There was no allegation that they had been ſummoned, infra, p. 171, ) bo. 
os 5 | Ee. (i) & 
(g) This was one of the returns which had been amended. Supra, Rex \. 71 4 
Tyre Regis, on the proſecution of the Hon. Henry Fane, p. 130 to 132. (m) $ 
Infra, p. 171. note (0. e | | | 


i 


10 Supra, p. 147, 148. | 3 
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ſhewn any juſt cauſe, Cc. that the mayor and burgeſſes had 


thereupon reſol ved, that for, &c. he ought to be removed, 


and did then and there remove him, and that he had not 
fince, &c. and that for theſe reaſons, &c. 8 
Rake, for the proſecutor, inſiſted, That, in order to ſup- 


mons of the mayor to attend an election of a capital burgeſs, 


| 171 
1779. 
The KI 


againſt 
LYMs Racit, 


port the disfranchiſement, for wrlfu/ly diſobeying the ſum- 


it was incumbent .on the defendants to ſhew; 1. That 


Raymond”s attendance was neceſſary ; 2. That he knew it to 
beſo; and 3. That the charges againſt him were ſufficiently 


clear for him to be able. to prepare and make his defence. 


1. It did not appear, by the return, that his preſence was 


neceſſary, for the election to fill vacancies in the office of 
capital burgeſſes was there ſtated to be by the other capital 


« burgeſſes being the common council, or by the reſt of the 
council,” (i). It was not ſtated that all the capital bur- 


geſſes were of the common council, nor that Raymond him- 


ſelf was. If the whole of the charter had been fairly ſtated 
in the return, it would have appeared that only fx of the 
capital burgeſſes were of the council. Even if they had al- 
ledged that all the capital burgeſſes were of the common 
council, that would not have been ſufficient, without going 
on to alledge, that Raymond was of it, for, without ſuch al- 
legation, his being ſo would only appear argumentatively, 
Rex v. Mayor of Hereford (k), Rex v. Stevens (I). They 


ought to have ſtated how many would have made a majority, 


ſo that, if Raymond had been preſent, an election might have 
been had. They ſhould alſo have ſet forth, that the per- 
ſons with whom he was charged to have combined were 
ſummbned to attend (m). 2. It ought to have been ſhewn 
that he knew his preſence was neceſſary, the word wilfully 
not being a ſufficient allegation, for it only expreſſes an in- 
ference of law, Rex v. Richardſon (u), Clegg's Caſe (o). 
3. There is nothing ſaid in the articles about combinati- 
on (p), therefore he could not be prepared to anſwer that 
part of the offence ſtated in the return. The words ““ con- 
triving and fraudulently deſigning wilfully to prevent,” &c. 


are only inducement, and do not. amount to a poſitive _ 


charge, and, in a caſe like this, as in indictments, the charge 

ought to be direct, Rex v. Whitehead (q), 2 Hawk. c. 25. 

\. 60. Raymond's offence, as ſtated, was in the character 
Y s | | 


(i) Supra, 1455 146. | (e) H. 32 Coo. 2. Rex v. Liverpool 

þ 5 115 {ts 6 Med. 39. on che profecution of Clegg, 2 Burr, 
w. - | 793% 938-1 n-- 

(m) ; 8 p. 170, note (18). RY —_ P. 170, note (by. 

(n) Burr, $47, 181) 7. 5 W:& M. 1 Salt. 372. 
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appoint a guild or council-houſe, and ** that the ſaid mayir 


« capital burgeſſes, or the greater part of them (r).” All 
this ſhews clearly, that all the capital burgeſſes are of the 


Preſence was neceſſary, depends on the former, whether, as 


malicious proſecution, it is ſufficient to ſay “ contriving 
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of a member of the council, not as a capital burgeſs, and n 
therefore he ought not to have been removed [rn the office 0 
of a capital burgeſs. _ f 

Lawrence, on the other ſide, contended, 1. That the 8 


court could not go out of the return, and confider any ſup- 
poſed part of the charter not ſtated there. By the charter, h 


as there ſet forth, three proviſions were made concerning the in 


appointment of capital burgeſſes. 1/t, A mayor and eleven capi. hy 
tal burgeſſes were created by name. adh, Four were to be 


choſen by the mayor and the majority of the eleven, and 2 
when one of thoſe ſixteen ſhould die or be removed, it was th: 
to be lawful for the other capital burgeſſes, being the common c 
council, or the greater part of them, to elect another. 4 
3dly, When, afterwards, the place of any of the ſixteen be- * 
came vacant, it was to be filled up by the reſt of the council, * 
or the majority of tbem. The charter then goes on to fay, * 


that it ſhould be lawful for the mayor and capital burgeſſes to 


% and capital burgeſſes, the common council of the borough or 
* town aforeſaid, or the majority, ſhould and might hold 
« in the Moot-hall, a convocation of the ſame mayor and 


common-council. 'The expreſſion of * the ſaid mayor and 
e capital burgeſſes the common-council,” is to be applied by 
neceſſary reference to the former part of the ſentence, where 
the words ©* mayor and capital burgeſſes” only are uſed. By 
the oath, which is ſtated as neceſſary to be taken by all the 
capital burgeſſes, they ſwear to keep ſecret what is done 
in the council-houſe. 2. 'The queſtion whether Raymond's 


a capital burgeſs, he had a vote in the election, and there- 
fore, from the arguments which prove that he had a vote, 
the neceſſity of his prefence follows of courſe. 3. The 
words ** contriving aud fraudulently deſigning, c. are not 
mere inducement, but of the effence of the charge. In all 
caſes where the degree of criminality is in queſtion, that 
form of words is proper and ſufficient. In an action for a 


« and maliciouſly intending,” although malice is eſſential 
to ground that ation. In an indiftment for an aſſault 
with intent to commit a rape, or to ſtab, it is ſufficient to ;; g 


ſay that the party “ intending and contriving,“ &c. Con. fanch 


tederacy was no part of the 3 which was only Wl techni 


© is 
(r) Supra, p. 146, 80 0 
1 wilfuly 


Tential 


pulfuly 
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wilfully abſenting himſelf to prevent an election, and the 


queſtion was, whether that was a ſufficient ground for diſ- 
franchiſement. It appeared-that a majority had been ſum- 


moned, and it would be ſtrange doctrine to ſay, that be- Lyus 


cauſe, by the non-attendance of a ſufficient number of 
others, no election could have been had, the proſecutor 
ſhould therefore paſs unpuniſhed for his non-attendance. 
In the caſe of the Mayor of Hereford it did not appear that 
the majority could ele&, and it might there have been 
neceſſary that two thirds, c. ſhould concur. | 2 

Lord MNS FIELD - Undoubtedly the principle is true, 
that returns muſt be certain, and not argumentative. In the 


caſe of Rex v. The Mayer of Hereford, it ſeems very ſtrict 


to conſider the return as argumentative for the reaſon there 
mentioned. But the ground ſuggeſted by Mr. Lawrence, 


for the deciſion in that caſe, ſeems a very good one. 1 
doubted, for ſome time, on the queſtion, whether, in the 
preſent caſe, it is ſufficiently ſhewn in the return, that 
Raymond was of the common council. That he ſhould be 
of it, is of the eſſence of the crime for which he is ſtated to 
have been amoved. There are three parts of the charter 
which go to ſhew, that the council conſiſts of all the capital 
burgeſſes, and that the expreſſions : common-council” and 
capital burgeſſes,“ are ſynonimous, viz. 1. © capital 
„ burgeſſes being the common- council. lt is not “ capital 
e burgeſſes being of the common- council.“ 2. If a capital 
burgeſs die, or is removed, a new one is to be choſen, © by 
the reſt of the council, or the greater part of them.” 
3. The paſſage mentioned by Mr. Lawrence, relative to 
the meeting or convocation. But till all thoſe paſſages and 
expreſſions are ambiguous. 'They afford a ſtrong inference 
in point of language. But are they ſufficient in this charter 
to conſtitute a common council compoſed of all the capital 
burgeſſes? I think not, becauſe the charter refers to a pre- 
vious known conſtitution. The council might be created 
by preſcription, or a former charter, to whick this charter 


refers. If fo, the conſtitution of the council by ſuch pre- 


ſeription, or previous charter, ſhould have been ſet forth. 
It would be difficult to maintain an action on this, as a falſe 
return, if the council, by the charter, conſiſts of a part only, 
for the return does not ſay that the council is conſtituted by 
the charter, —As to the cauſe ſtated for the amotion, there 
's a great difference between a charge as the ground of diſ- 
fanchiſement, and an indictiment. In criminal proſecutions, 
technical forms are eſtabliſhed, and ought to be followed. 
lf, in an indictment, you ſay that A. forged and cauſed to be 

=. ö forged, 
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1779. - forged, the proof of either fact will ſupport the indictment; , 
. but to ſay that he forged or cauſed to be forged, would be 

\The — bad. This, being determined, muſt be adhered to. But 
Lens Kais. ſuch nicety is not required in accuſations againſt a corpora- | 
tor in a corporate court. There ſubſtantial certainty is all that t 
is neceſlary ; and, in the preſent caſe, there is no doubt but 0 
the intent is charged as part of the crime, and ſufficient f 
notice is alledged to have been given to Raymond to prepare d 
to anſwer it. | | 


| 3 33 * 5 | 

9 WIILES, Juſtice, of the fame opinion, on both points | 4 

- : as t 
ſtated by Lord MansFiELD. | | | n 

ASHURST, Fuſtice, of the ſame opinion on the point of th 

uncertainty concerning the conſtituent members of the 1 

council. 85 „ 1 . re 

BuLLER, Juſtice, alſo of the ſame opinion on that point or 

— He ſaid nothing on the other. ode, | vt 

Judgment, that the return be quaſhed, and a per- od 

emptory mandamus iſſue [19]. | 1 

| f19] The returns in the caſes of Francis Fane, Jobn Luther, and ſeveral tf 

others, ( ſupra, p. 144. 154). were quaſhed on motion made for that purpoſe del 

immediately after the decifion of the preſent caſe. It was ſtated, on the part of ing 

T the proſecutors, that by the returns in thoſe caſes, where the disfranchiſement had obi 

deen for non-refidence, the preſcriptive neceſſity of reſidence only applied to 

ZE the council, and as it was not directly averred that the proſecutors were of the be 

council, the non-reſidence might be no offence in them.—Lord Mansfield ſaid Hy 
there was no getting over the objection, and that the averment that, ſince the 
charter, the council had confifted of the mayor and capital burgeſſes (a), was ( 
not ſufficient, .as it did not appear that all the 16 came to be of the council, ary. 
which before the charter was ftated to conſiſt only of eleven. Da 
(4) Supra, p. 146. 

(4) Supra, 7 K nad 
; ever 
| | | | 3 To 
Saturday, HorLrorD againſt HaTcu. take 
8th May. . 9 * ratic 
A landlord can- HIS was an action of covenant for rent in arrear, been 
ws ro pag brought againſt the defendant as aſſignee of one that 
action of coven- 5 EX . on f. his « 
ant for rent a- Saunders. The declaration ſtated (in the common orm) of 
gainſt an.under= that the plaintiff demiſed to Saunders for. ſeven years, by virtue IOTTe 
In w 


| $enant- whereof he entered and was poſſeſſed, and that afterwards, 
all the eſtate, right, title, and intereſt, of Saunders in the N 

premiſes, came to the defendant, by aſſignment thereof, by og 

virtue whereof he entered and was poſſeſſed, and that, after © 

the aſſignment, rent had become due, which the defendant », 

had not _ defendant pleaded, that all the eſtate, 

right, title, and intereſt, of Saunders in the premiſes, 

did not come to him by aſſignment thereof in mn 

5 | * rg 7 


{ 


jent; 
ld be 

But 
bora- 
| that 
t but 
cient 
epare 


points 


(A of 
F the 


point 


a per- 


| ſeveral 
purpoſe 
part of 
zent had 
pplied to 
e of the 
Feld ſaid 
ince the 
a), was 
council, 


arreaſ, 
f one 
form) 
virtue 
wards, 
in the 
of, by 
it, after 
fendant 
eſtate, 
emiſes, 
manner 


and 


Davenport for the defendant. 


234. Since reported 2 Blackſfi, 766. 56. 
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and form as the plaintiff had alledged. On the trial it ap- 
peared that the defendant was in poſſeſſion of the premiſes 
during the time when the rent in arrear became due, but 
that, by the deed under which he held, they were conveyed 


to him, by Saunders, for a day, or ſome days, leſs than the 


original term, and that he had actually ſurrendered them be- 
ſore the action was brought. Some receipts alſo were pro- 


duced for rent which had been paid by the defendant to the 
plaintiff, and which run thus: Received of Saunders by 
the hands of Hatch,” Upon this evidence, it was contended, 


at the trial, which came on before Lord MANSFIELD, at 
the ſittings for Middleſex, in laſt Hilary Term; 1. That, 
in point of law, a perſon holding of the firſt lefſee, by an 


under-leaſe, like the preſent, is not liable to be ſued by the 
original leſſor, on the covenant for rent contained in the 


original leaſe ; 2. That the fact put in iſſue on the record, 
viz. that all the eſtate, Ec. of Saunders came to the defen- 
dant, was not proved.—A verdi& was found for the plain- 
tiff, but Lord MANSFIELD ſaved the points made by the 
defendant's counſel, for the opinion of the court.—Accord- 
ingly, in Hilary Term (Thur ſday 4th February 1 Davenport 
obtained a rule to ſhew cauſe, why the verdi& ſhould not 
be ſet aſide, and a nonſuit entered. He cited Pultney v. 
Hilme (r). Cruſoe v. Bugby (s), and Hare v. Cator (t). 
Cauſe was ſhewn on the Thurſday following (11th Febru- 
ary)—The Solicitor General for the plaintiff— Dunning and 


* 


For the plaintiff, it was contended, 1. That the cove- 


nant for rent being one of thoſe which run with the land, 


every perſon who takes under the original leaſe is liable to it. 
To this purpoſe, the defendant, although he had not ſtrictly 
taken the whole of the firſt leſſee's intereſt in point of du- 
ration, was to be conſidered as his, aſſignee. 
been determined by the cafe of Cruſoe v. Bugby, was only, 
that a leaſe, by the original leſſee, for a ſhorter time than 
his own, was not ſuch an aſſignment as would produce a 
torfeiture, under a covenant not to aſſign (2). Many modes 
in which the intereſt may be transferred, though not aſſign- 
ments within the meaning of ſuch a covenant, are conſi- 


dered as aſſignments with reſpect to the covenants which 


(. M. 7G. 3. at N. Pr. before (t] B. R. E. 18 G. 3. Vide in- | 


Pratt. Ch, Juſt. 1 Str. 405» 


fra, note 219, Pp. 176. 3 
(1 C. B. T. 11 G. 3. 3 Will. (% S. P. Kinnerſley v. Or pe, ſupra, 


All that had 


run 


HoL rox 


againſt 


- Haren. ; 
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1779. tun with the land. A deviſee, an executor, an aſſi g 

— — nee under the bankrupt laws, or one who purchaſes the 
'HoLyFoRD > Ks, p 5 : 

geit term from the ſheriff under an execution, are aſſignees in 
Haren. law, to the effect of being liable to covenants for rent, E. 

| although the transfer to them does not amount to a forfei- 
ture under a covenant not to aſſign [20 J. The landlord is 
entitled to look for the rent to the perſon in poſſeſſion, and 

ought not to be driven to the neceſſity of finding out the 

original leſſee, and bringing his action againſt him. Poult. 

ney v. Holme does not apply to this caſe, for the queſtion 

there was only, whether a parol agreement by the original 

| leſſee, to transfer the remaining intereſt in a term of more 
than tbree years, when there was only a year and a half to 
run, reſerving the rent to himſelf, not to the reverſioner, 
Wes void within the meaning of the ſtatute of frauds (v) 
Fare v. Cator [2 1] was determined on the ground that the 

defendant was charged for the whole rent, and as aſſignee 

of all the premiſes, when, on the evidence, it appeared, 

that only part of them had been aſſigned ; whereas, in the 

preſent caſe, the whole premiſes had been made over. 2. 

That, as to the ſecond point, it went merely to the form of 

the iſſue ; but, if the queſtion of law was in favour of the 

plaintiff, it was enough for him to prove the ſubſtance, vis. 

that the defendant had enough of the term transferred to 

him, to make him liable, under the covenant, for the rent 

demanded by the action. On this head Pope v. Shynner (b), 

and a caſe put in the text of Lyttleton (x), were, it was 

ſaid, in point. In the firſt, in an action of replevin, the de- 

fendant having avowed that he had taken the plaintiff 's cat- 

tle damage feaſant, the plaintiff pleaded, in bar, that 4. 

being ſeiſed of a houſe: and land to which common in the 

locus in quo was appendant, had demiſed the fame to him 

on the 3oth of March, to hold from the 25th of March, 

c. and the defendant traverſed the leaſe modo et formi, 

upon which iſſue being taken, and the jury having 

found a leaſe made on the 25th of March, to hold 

from thence next enſuing,” the court thought that this 


Io] This point, which was taken for granted on this argument, and by 
the court in Cruſoe v. Bugby, according tb Wilſeh's report of the judgment 
in that caſe (3 Vi. 237) has been ſince very much agitated in Denn, Leſſet 
of Earl Sranbope, v. Skeggs, T. 21 Geo. 3. | 
$22] Hare v. Cator was argued, an a caſe reſerved, by Morris for the plain - 
tiff, wbo relied on Broome v. Hoare, 1 Cro. 633. and by Davenport for the 
| defendant, Lord Mansr1zLD in delivering the opinion of the court in fa- 
vour of the defendant ſaid, that the caſe in Croke did not apply, and that the 
objection was unanſwerable, 
(v) 29 Car. 2. c. 3. 6, 2 (s Cam, Scac, T. 12 Jac, 1, Heb. 72. Se 
(2) $483. Co, Lyn, 281, 4, ö. ES 
EW, | Was 
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10 was not the ſame leaſe [22], and yet gave judgment for the . 1779. 
2 plaintiff, becauſe the /ub/tance of the iſſue was, whether tie 
i. plaintiff had ſuch a leaſe as by force thereof he might uſe Har ep 
2 the common at the time ()). The caſe put by Lyttleton 1 
4 3s is equally ſtrong, for he there ſuppoſes the demandant in a 
fas writ of entry in caſu proviſo to count of an alienation in fre 
* made by the tenant to plead that he did not alien meds et 
_ forma, Ac. and the jury (on iſſue being joined) to find an 
fon alienation in tail or pur auter vie, and then ſays, that al- 
ah though the alienation found would not be in manner, Sc. 
Ac yet the demandant ſhould recover. + ay * os 
Fg On the other ſide, it was inſiſted, 1. That the caſe -of 
* Cruſoe v. Bug by was in point. There is not a better known 
%% diſtinction in the law than that between an aſſignee and an 
hs under-tenant. Only aſſignees of the whole term, whether 
ignee by aftual aſſignment, or by deviſe, ſa e under an execution, 
bod, Fe. are liable to the covenants for rent, Cc. for, if there 
re 1s a reverſion of a day reſerved by the immediate leſſor, 
1 there is no privity between the undertenant and the firſt 
el leflor, 1 he plaintiff ſeems to have acknowledged this by 
f the the form of the receipis he had given for the rent, which 
. vis. had been paid to him by the d fendant in order to ſave the 
8 circuity of an intervening payment to Saunders. While 
- rent WM the defendant continued in poſſeſſion, the plaintiff might 
- (a0), have diſtrained upon him for the rent then due, but as he 
t was had permitted him to quit the premiſes without uſing that 
be proceſs, he could not now ſubſtitute this action of covenant 
's cat- in its place. Even a court of equity would not aſſiſt in a 
wy caſe like this, as appears by two caſes mentioned in Bacon's 
2 the Abr. Title leaſe (2), and reported in Vernon, viz. Sparkes v. 
o him Smuth ( a), and Piltington v. Shaller (b). 2. That by the iſſue, : 
War, the plaintiff had affirmed that the whole of Saunders's eſtate, 
form, Cc. had come to the defendant, but the proof was, that 
having only part of the term had been conveyed. Surely this 
> hold proof could as little ſupport ſuch an iſſue, as evidence of 
at this only part of the premiſes having been aſſigned, which was 
| [22] One of the „aan I is tha ; 
eee 
r 
he 29s „ to ET and from 3 — us 7 the A — 
* fa· (*) Mentioned ſupra, p. 53, note 15. 
0 (y) Pide inf Briftoxo v. Wi | 

* e infra, Briftoxo v. Wright, E. (a) Canc. M. 1692. 2 Fern. 274. 
, Hob. 72. £5, * | 1 . 1 440 TPP 7. 1 bs Fern. 1700. 

was M | the 
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the caſe of Hare v. Cator. The only allegation conſonant 
to the truth of the preſent caſe would have been, © You 
© have. been in poſſeſſion under Saunders, and thereby be- 
« came liable for the rent which accrued during your 
Of poſſeſſion,” but, if the plaintiff had ſtated his demand in 
that manner, it would have been demurred to. If an under- 
tenant were to pay the rent to the original leſſor, he could 
not plead that payment in bar to an action by his immediate 
| landlord, nor ſet it off, becauſe there might be mutual ac- 
counts between the original leſſor and leſſee, and the former 
might have been, at the time of the payment made to him, 
"indebted, on the balance, to the latter. 

Bol LER, Fuftice, put this caſe—Suppoſe a leaſe for 21 
years, and that the reverſioner aliens his reverſion in parts, 
viz. for 40 years immediately, to one, and in remainder 
in fee, to another. By the covenant for rent, it is to be 

paid by the leſſee and his affigns, to the leſſor and his aſſigns. 

Now could not the aſſignee of the reverſion for 40 years, 
which is only part of the original leſſor's intereſt, maintain 
an action on the covenant ?—To this, it was iiffirered that 
the caſes were not parallel, for that, in the caſe put, there 
was no middle man to whom the leſſee could be anſwerable. 
That, to make them correſpond, the privity between the 
original leſſee and leſſor in the caſe before the court muſt be 
annihilated. BurLER, Tuſtice, then obſerved, that, in 
the caſe he had ſuppoſed, that privity was not at an end, for 
that the original leſſor would ſtill remain liable to the tenant, 
under a covenant to repair, c. | 

Lord MansFreLD—It is fit that we ſhould look into 
the authorities, therefore let the caſe ſtand over. 

The court were underſtood to be for ſome time divided, 
and judgment was not given till this day, when Lord 
re en delivered their unanimous opinion, as follows: 

Lord MAnsFIELD— This is an action of covenant by a 
| Jefſo againſt an wnder-lefſee, and the ſingle queſtion is, 
whether the action can be maintained againſt him, as being, 
| ſubſtantially, an aſſignee. For ſome time, we had great 
doubts ; we have beſtowed a great deal of conſideration on 
the ſubject, and looked fully into the books, and it is clearly 
ſettled (and is agreeable to the text of Lyttleton) that the 
action cannot be maintained, unleſs againſt an aſſi See of 
| the whole term. | | | | 


| | The rule wache abſolute. 


The 


two fevers! charters, (part of which were ſet forth) confirmed 
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| wry W e g 

3 e Gn. Saturday, 
Tux KI VO againſt Pucn 22 


THIS was a caſe reſerved upon an indictment on the ſta- = on _ | 
1 tute of 3 4 Ann. c. 18. 5. againſt the defendant, as Hundred have 


high conſtable of the hundred of Battle, in the county of *njoyed an im- 


memorial ex- 


Suſſex, for not obeying a warrant of the juſtices in quarter emption from 


ſeſſions, by which he was commanded to iſſue his precepts ſerving on juries, _. 


to the petty conſtables, head-boroughs, and tything men of gra ag 


and belonging to the reſpective boroaghs* of the ſaid hundred moned, under 


of Battle, for the purpoſe of preparing liſts of perſons quali- the different ſta- 
; fied to ferve on juries, &c. and for not returning ſuch liſts to 


tutes relative to 
urors., 

the ſaid juſtices at the Michaelmas ſeſſions following. The | 
isdictment had been removed by certiorari from the quarter 
ſeſſions, and was tried at the laſt aſſizes for Suſſex. The caſe 
ſet forth That the defendant had been legally appointed to 
his office; that a warrant (ſtated in hæc verba) iſſued at the 
Midſummer ſeſſions ; that he was duly ſerved with it, and 
neglected and failed to iſſue forth his precepts, '&c. That 
William I. when he founded the Abbey, granted, among 
other things, “ quod habeat curiam ſuam per omnia, & regiam 
« libertatem & conſuetudinem tractandi de ſuis rebus vel negotiis, 
% juſtitiam per ſe tenendam, ſanEtuary for felons, free- 
dom from all epiſcopal juriſdictions, &c. That Henry I. by 


the privileges granted by William I. That Henry VIII. 
granted the manor and hundred of Battle- Abbey to Sir 
Anthony Brown, his heirs and afſigns, with power to hold 
ſuch views of frank-pledge, court-leet, hundred-courts, law- 
days, ſokes, returns of writs, cognizances of pleas, and other | 
rights, juriſdictions, powers, liberties, Ic. as the late abbot, 

or any of his predeceſſors had held and enjoyed, in right of ED 
the ſaid Abbey. That, under this grant, the manor and hun- 
dred had come by various meſne aſſignments to the preſent 
proprietor Sir Mhiſtler Webſter, Bart. That the de- 
fendant lived within the manor. That the manor and 
hundred are co-extenfive. That there had been a court of 
record regularly held within the manor, till the year 1744. 
That, by immemorial cuſtom, the reſiants within the hun-“ 
dred had not been returned to ſerve on juries out of the 
hundred; and that no precepts had ever been iſſued, from 


* 9s. 5 
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time immemorial, by the high conſtable of Battle. That 
no proof was given of any allowance of this privilege. That 
the town of Battle is not a town corporate, that has power 
by charter to hold ſeſſions of gaol- delivery, or ſeſſions of the 
peace for ſuch town. — The defendant was found guilty, 
| ſubjeA to the opinion of the court on the following queſtion, 
wiz. *©* Whether the above charters and immemorial 
ic cuſtom would exempt the inhabitants of the hundred of 
& Battle from ſerving on juries, and the high conſtable 
from iſſuing his precepts ; or whether the ſeveral acts of 
- 6 parliament paſſed, and now in force, concerning jurors, 
& or ſome, or one of them, have not taken away ſuch ex- 
_« emption?” _ 
Ihe caſe was argued on Wedneſday, the $th of May.— 
Burrell for the proſecution—Peckham for the defendant. 
In ſupport of the proſecution, it was contended, that the 
ſtatutes of 4 & 5 V. M. c. 24. (c),1& 8W.3. c. 32. 
(4), and 3 U 4 Ann. c. 18. (e), are general, without any ex- 
ception as to liberties or local exemptions, unleſs with re- 
gard to cities, boroughs and towns corporate (/, and there- 
fore they muſt be conſidered as having taken away the pri- 
vilege claimed by the inhabitants of the hundred of Battle, 
if it ever had a legal exiſtence. This conſtruction of thoſe 
ſtatutes was, it was ſaid, conſonant to the interpretation 
which had obtained in reſpe& to the ſtatute of bridges and 
highways (g), for the words in the fourth ſeQion of that ſta- 
tute, having given authority “ to tax and ſet every inhabit- 
* ant,” Lord Coke expreſsly ſays, in his commentary upon 
it, that, * by theſe words all privileges of exemptions or diſ- 
« charges whatſoever from contribution for the reparation 
of decayed bridges (if any were) are taken away,” and even 
adds, © although the exemption were by act of Parliament 
T4 ). 77 
For the defendant, it was eh that, it is a general 
rule, that an affirmative ſtatute does not take away a cuſtom 
(i). Many particular deciſions which eſtabliſh and confirm 
that rule, might be cited. For example, by the ſtatue of 
1 Ed. 3. 52 2. cap. 2. it is enacted, That every man that 
<« hath any wood within the forreſt may take houſe · bote 
% and hay-bote in his ſaid wood, ſo that he dath the ſame by 
#* the view of the forreſters,”* and yet, notwithſtanding that 


CE) 7 125.26, - 60 23 Hen N 
4792 | (6) 2 Infl. 704. 


185 (i) Co. Litt. 115. 4. 
61% e ana gin : 
| | reſtrition, 


tion, 
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reſtriction, a preſcription to cut down timber trees in the 


parties own woods, within a forreſt, without the view of the 


forreſter, was held good, in a caſe in 16 Eliz. ſtated 4 Inſt. 
297. (), The paſlage in Lord Cotes commentary on the 
ſtatute of bridges does not apply, becauſe the words of that 
ſtatute are much broader, and more comprehenſive, than 
thoſe of the different acts relative to jurors. The principal 
object of the ſtatute of 4 16 M. & M. (in that part of- it 
which has been relied. on) was to revive that of 
Car. 2. c. 3. with regard to the qualification. of jurors in 
point of ae The purpoſe of thoſe of 7 & 8 V. 3. c. 33. 
and 4 Ann. c. 3. was to provide a method of giving the 
——— information of the perſons qualified; but, 


' from a careful peruſal of thoſe different ſtatutes, it would 


appear, that it was never intended thereby to ſubject per- 
ſons, who had a right of exempiion, to ſerve. Such exemp- 
tions are very common, Tenants in ancient demeſue *©* can- 
not be empanneled to appear at Meſtminſier or elſewbere 
in any other court upon any inqueſt or trial of any cauſe 
* ();“ fo clergymen (Beecher's Caſe) (+), coroners, officers 
of the foreſt, officers in the army, and other. officers, and 
miniſters belonging to the King, are not liable to be ſum- 
moned on juries, Bacon's Abr. Title Furies (n); and by tat. 
52 Hen. III. c. 14. though it is provided, that, in particular 
caſes, perſons privileged by charters of exemption, ſhall, ' 
notwithſtanding, be ſworn on juries, yet their general liberty 
and exemption is ſaved, which affords a ſtrong proof of the 
antiquity of this fort of privilege. 

Burrell, in reply, obſerved, that, if it were to be held 
that the exemption claimed was well founded, ſtill that was. 
not a ſufficient juſtification of the defendant, becauſe his 
office, in the execution of the warrant, was only miniſterial 
[23] ; but Peckham having anſwered, that the point of the 
exemption was the only queſtion meant to be tried and 
wi ants on upon the caſe reſerved, this ſeemed to be ac- 
quieſced in. 

The court took time to conſider, and now Lord Mans- 
FIELD delivered their opinion as follows: 

Lord MansFieL.D—We have conſidered this matter 
very fully, and we are all of opinion, that the ſtatutes rela- 
tive to Juries, being affirmative, do not take away the prior 


"exemption ; and ſo is the text of Lytileton. 


A verdict of acquittal entered for the defendant. 


[23] Nd. Rex v. Percival, B. R. H. 16 & 17 Car. 2. Hardr. 389. Sid. 43. 
(k) Alſo Co. Lite. i15, a (4) Vol. iii, p. 462. cites Dal. Sber. 
12 4 Bp. 269. 124, Trial per ga 88, 
(m) C. B. 19. 4 Leon. 190. ; 
The 
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Tur KinG againſt the Jos riezs of 
Tueſday, | GLOUCESTERSHIRE. 
11th May. * | 3 | x 8 
The juſtices are MN an application for a mandamus to compel the Juſti- 
bound to receive: | | | : | | 2 . 
ces of the quarter ſeſſions in Glouceſterſhire to receive 


an appeal againſt : 
an order of re- an appeal from an order of removal, it appeared, from the 


ere, e e. affidavits on which the rule was obtained, that the examina- 
ons, although no tion of the pauper was taken in Auguſt; the order of removal 
notice of appeal dated the 12th of November following; and the ſeſſions, 
* w_ sene where the appeal was tendered, held on the 12th of Januar) 
| in the enſuing year; that no notice of” appeal had been ſerved, 
(for which the reaſon aſſigned was, that the appellants had 
not been able to get their witneſſes ready, till it was too 
late to give ſuch notice) ; that the court had been moved to 
receive the appeal, and adjourn the conſideration of it till the 
following ſeſſions, and had refuſed, 

Dunning now ſhewed cauſe=- Morris for the proſecutor. 

The court were clearly of opinion, that the juſtices ought 


to have received the appeal. 


The rule made abſolute. 
Tueſday, .. Alsor and another againſt BROW x. 
11th May. 7 G3 B97 M0 Fa. 
fo hoo for the FT HIS was an action on a bond, to the truſtees under 
| 33 fie Samuel Wilſon's will, in which the defendant pleaded 


feited before a a bankruptcy, as was done in that of Alſop v. Price (o); but 


Oy exe. here the defendant was the principal. The cauſe had been 


by the bankrupt, tried before BULLER, Fuſtice, and -a ſpecial caſe reſerved, 


_ ee which was this day ſpoken to, by Davenport for the plain- 


| - _ baps render 40 tiffs, and Morgan. for the defendant. It was ſtated in the 


liable to be ſued caſe, that intereſt had been paid on the bond, after. the de- 
TY fendant had obtained his certificate, but it did not appear 
a whether ſuch intereſt was paid by the bankrupt, or one of 
the ſureties. Lord MANsFiELD faid, that if the in- 

tereſt was not paid by the bankrupt, there was no 

queſtion, but that, if it was, it would be an admiſſion by 

him, that the principal was then due, and he might be liable 


W 


0 yu "1 A) Vide ſupra, b. 155. 


ceſſay 


nder 
aded 
but 
een 
ved, 
ain- 
the 
de · 
ar 
* 
in- 
no 
by 
able 


3 juſtices on the 22d of September, but the pauper was not where che ſeffi- 


at the Michaelmas Seſſions, on the ſecond or third day, for ceive the appeal 


peal at , he AO Seſſions, 
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25 on a new contract [24]. The caſe was ordered to ſtand , 
over, till affidavits ſhould be laid before the court, ſtating by 8 
whom the intereſt was paid; but 1 believe it was never again 
brought on again. n | BAY. 
47 Vi I% infra, mib v. bene, E 20 Ge. 3 ad Wyllie v. _ | | 


of YORKSHIRE. 


Els was an application for a mandamus to corel If, from the diſs 
tance between 


the court of Quarter Seſſions to receive an appeal che pariſh to 
againſt an order of removal. The facts of the caſe were which  pauper 


theſe: The order of. removal had been made by the two 2 — —. 


The Kix a the 3 of the Eaſt Riding | 


removed till the 5th of Ofober. Hull, (the place to which 3 
the pauper had been removed from WYhichy,) is ſixty miles ee wee 
from Northallerton, where the Seſſions began on the 6th of peal ac the ſeſſi- 
Oober. At that Seſſions, no appeal was entered, and at — ug ew gg | 
the Epiphany Seſſions following, (which began on the 12th quent to the re- 
of January,) the pariſh, charged having offered an appeal, moval, the da. 
the juſtices refuſed to hear it thinking themſelves bound by * + gn 
the words of the ſtatute of 13 & 14 Car. 2. cap. 12. § 2. conſidered as the 
which ſays, that perſons aggfieved may appeal to the juſ- n e * 
tices of peace hat the next Quarter Seſſions.“ tute of 13 & 14 

Lee ſhowed cauſe, and inſiſted, that the ſucceeding ſeſſions Cer: 2. and the 


ſti ill be 
had no juriſdiction, that an appeal might have been entered Lounges Te e 


that no notice is neceſſary in order to entitle the parties to eee 
enter their appeal (v), although, if there has not been any, 
or not reaſonable, notice, the juſtices are bound to adjourn 
the hearing till the enſuing Seſſions (9). | 


The court ſaid, that, by“ next Sens, the ſtatute of 
Car. 2. muſt hive meant the next poſſible Seſſions, and that 
here it was impoſſible for the appellants to lodge their ap- 


The rule made abſolute. 


(p) Shore; Roy v. the Julie of c. (2) 9 Ces. 1, cap. 7. F8. 
2 P. 182. | — 8 
| Saturday, 


The KING . Mis r. Do 15th May, 


N an indictment for perjury, tried before Burres, 2 ee 


I Fuftice, at 4 ſittings at We Oy” in laſt * Term « * manner and 
ollow - 

5 1 gs bat is to 
ſay,” do not bind the party to recite the 2 Sc. verbatim, nor render mere formal 
omiſſions or miſtakes fatal. If a clerk of the peace in drawing an inditment introduce unne - 
. recitals, the court will order him to pay the expence . incurted. 

| ( 7 95 


OY 


The Ko 


againſt. 


Ma Ys 4 


deen found guilty, on 
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| 1779. 8 the perjury was laid to have been committed b the 
„Gin | y 1 


efendant, in giving his evidence as proſecutor, upon an 
indiftment againſt A, 32 aſſault. The defendant having 
edneſday, the 3d of February, 1779, 

Cowper moved for a rule to ſhew cauſe, why the verdict 
ſhould not be ſet aſide, and judgment of acquittal entered, 


upon the following ground: The original indictment, in 


ſtating the injury which the defendant (then che proſecutor) 


| had received, ſaid, * whereby his life was greatly deſpaired 


of.”” The preſent. indictment, after mentioning that there 
had been an indictment preferred by the defendant, went on 
thus; which indictment was preſented in manner and form 


_* following, that is to ſay.” Then the inditment was ſet 
forth in hæc verba, but, in the paſſage above-mentioned, the 


word ( deſpaired” was omitted. It was admitted not to 
have been neceſſary that the former indictment ſhould be re- 


cited, but it was contended, that the proſecutor, by the 


. words“ manner and form following, that is to ſay, had un- 


dertaken to recite it, and that, having done ſo, he was bound 
to ſet it forth verbatim. This objection had been made at 


thbe trial, but was over-ruled by the Judge, who ſaid, that 


the word, “ ſenor had fo ſtrict and technical a meaning as 
to make it neceſſary»to recite verbatim, but that, by the 
expreſſion in this caſe, nothing more than a ſubſtantial reci- 
tal was requiſite, and that the variance here was only in 


matter of form. He mentioned a caſe where the variance 


was © undertood” in the recital of an aidavit, in an indict- 


ment, inſtead of underſtood,” in which on a motion for 
a new trial, although the introductory words were tenor 


and effect,“ the court determined, that the variance was 
not fatal [2 5]. 58 ary , 

A rule to ſhew cauſe was granted, but was afterwards 
dropped, and the defendant was, this day, called upon- his 
recognizance, in order that judgment might be pronounced 


againſt him. 


© [as] M. 15 G. 3. Rex v. Beech, The diſtinction laid down by the court, 
in tbat caſe, was, that, where the miſrecited word is in itſelf a word, though 
not intelligible with the context, as © air,” for, © beir, there the variance, 


according to the decifions, is fatal, but not if the mutilated word does not make 


any other word. Qu. Therefore, as to the caſe of Turwill v. Aynſworth, (B. R. 
H. 1 Geo. 2. 2 Lord Ruym. 1515. 2 Str. 787.) where, in an action, the 
word . Auſtrialia” being uſed in ſtating the name of the South Sea Company, 


| taſtead of © Auſtralia,” the variance was held te be fatal, 


(r) Thurſday, 28th January, 1779+ 


* a 


The 
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e The indictment, which had been removed by certiorari, 


an exorbitant length, ſtating all the continuances on the 
former proſecution, &c. which is rendered unneceſſary 
by the expreſs words of the ſtatute of 23 Geo. 2. c. 1 T. Fr, 
the court ordered that it ſnould be referred to the Maſtef to 
ſee what part of the record was unneceſſary, and that the 
cerk of the peace ſhould pay the expence incurred by ſuch 
unneceſſary part [26]. „ - 
[26] Lord MAN ITD deſired the bar would take a note of this, that it 
might be publicly known.—A caſe, in ſome reſpects fimilar, occurred in this 
term, when I happened not to be in court, viz. Rex v. Bury, but I have ſeen 
2 very accurate note of it. It came on upon a rule to ſhew cauſe why an at- 


uchment ſhould not ifſue againſt the defendant, who was clerk of aſſiz e, on 
ide Norfolk circuit, for not obeying a writ of certiorari to remove an inditment 


thould be paid bis fees for drawing, ingroſſing, &c,* which the attorney for the 
priſoner refuſed to do, on the ground of their being exorbitant. However, on 
the attorney's undertaking to pay as much as ſhould, on a reference to the 
Mafter, be reported to be due, the record was returned into court, upon which 
the rule was diſcharged, Lord Mansr1zLD ſaid he ſhould be very unwilling 
to determine that a clerk of affize has a lien on the records of the court for 
his fees, for that he foreſaw great inconvenience from ſuch a doQrine. 


Ni, ſupra, Wilkins v. Carmichael, H. 19 G. 3. P. 100, 1. 


The End of EasrER Term 19 GeEoRGE III. 


/ 


CASES 


from the quarter ſeſſions for 1 * appearing to be of 


for murder, and a ſpecial verdict founded upon it (Rex v. Bothwick, infra, 19 
C. z.). The defendant inſiſted that he had a right to, retain the record till he 


. ˙̃¾ . 


deen had upon extended its equitable juriſdiction fo far. 


©. WY 8. „ 
ARGUED « and DETERMINED | 


* „ 


Court of KINO BENCH, 


1 * BZ „ * kd ”3 
£2. 4 40 #4 b 


" Trinity Term, 


In tlie Nineteenth Year of the 5 of Crone III. 


Due AN againſt Thomas. * 


Saturday, | 
5th June. | 8 ä . | 
Ifs warrantefat.- HIS was a rule to ſhew cauſe why a bond and war- 
torney to confeſs rant of attorney to confeſs judgment in this court, 


judgment has. ſhould not be delivered up, as having been obtained by fraud, 


been obtained b 
fraud, the court and while the party was in cuſtody under proceſs out of 


will order it to the court of Exchequer. Judgment had not been, in facd, 


Ipod aps up, nor any proceedings had, on the bond ; and, it 


upon motion for 
that purpoſe, was, therefore, urged, that the court could not entertain 


— Gogh ug the motion, there being no inſtance in which it had ever 
The rule how- 
„ ever was made abſolute; BULLER, Fuſtice, obſerving that 
the court had the ſame juriſdiQtion as if the judgment had 
actually been entered up. If it were otherwiſe, he ſaid, 
the conſequences would be extremely inconvenient. The 
judgment might be entered up in the vacation, and the de- 
fendant taken in execution, before any application could be 
made to the court. 
Lord MANSFIELD abſent. 
Hau for the plaintiff Morris for the defendant 


i 


HASELAR 


z III. 


dant obtained a rule to ſhew cauſe why the judgment, and 
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1779. 
— — 
5 | *. x 
HASELAR aganff ANSELL. * 


CTION on a bond—Plea, judgment recovered— On arvleto 

Replication, nul tiel record; which was delivered prong, * LAY 

with a rule to return the paper-book in four days. The deferdant delay 
paper-book was not offered to be returned till the morning 5 55 br har. 

of the fifth day, before the opening of the office, when the Mild plaineif * 
plaintiff refuſed to receive it, and immediately entered up may 580 Judg- 


judgment, and took out execution. Upon this the defen- went. 


ſubſequent proceedings, ſhould 501 be ſet aſide for irregu- 
larit 

Baldwbie, in ſupport. of the "UN relied on the authority 
of the caſe of Oxley v. Bridge (a), as directly in point, to 
ſhew that, by an equitable extenſion of the four days, they 
are ſuppoſed to continue til the office n on the ae 
of the fiftn. 

Lane, on the other fide, inſiſted, that the judgment was 
entered up regularly and conſiſtently with the rules and prac- 
tice of the court, and. ſaid, that in Oxley v. Bridge there 
muſt have been ſome particular circumſtances which diſtin- 
guiſhed that caſe from the preſent. Lord MAN SFIELD 
having aſked the maſter what the practice was, he ſaid that, 
ſtrictly, the plaintiff was entitled to ſign judgment, if the 
paper-book was not returned on the evening of the fourth - 
day, although it was a very common indulgence to allow 
him till the next morning. 

Lane, on being aſked by his Lordſhip, admitted, that the 
plaintiff would not have been injured by waiting till the next 
day, and Mr: Baldwin on the other band, could not ſay the 
defendant had merits. 

Lord MANSFIELD was inclined to believe that Oxley v. 
Bridge differed in circumſtances from this caſe; and was 
dear that a judgment entered up agreeably to what the maſ- 
ter had certified to be, in ſtrictneſs, the practice of the 
n, could not be ſet aſide for irregularity. | 

„Ahe rule diſcharged. 


(4) Supra, E. 19 C. z. 1 £6, 67. 


WILLIAMS 
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54. WiLL1amMs again FriTH. 

Thurſday, | 8 ; 

roth June, | 559. 206097 hos he EET 1 1 
After 1 CTION on an attorney's bill; judgment by de- 
been delivered 5 fault; and writ of inquiry executed. Rule (on the 
month, and no motion of Dunning) to ſhew caufe why the verdict thould 


deen mates not be ſet aſide for irregularity. The irregularity com- 
have it taxed by Plained of was, that notice was given to attend the execu- 


 . the Maſter, the tion of the writ of inquiry between ten and twelve o'clock, 


defendant will that the defendant and his witneſſes did not attend till twelve, 


not be permitted 


eo queſtion the and that, after the hour was elapſed, and they were gone, 

pen pong the writ was executed. It was alſo ſworn, as a ground on 

| before a jury. Merits, that the amount given by the verdict, which was 
On notice to —_ 5l.. was 3ol. more than was really du. 

en ab Meg Lord MansFiELÞ-—The client has a ſummary way of 

ain hour the trying the reaſonableneſs of the items in an attorney's bill, 


Party is not tied 7 | 
e eee by a reference to the maſter. If he wave that method, and 


ct time fixed by put the attorney to his action, I never ſuffer him to go into 
the notice. a diſcuſſion of the items, at the trial of the cauſe. In this 
galſe, it was clearly a trick of the defendant's attorney to 
leave the place immediately after the hour was paſſed. 
When notice is given for the execution of a writ of inquiry 
at a certain hour, it is never underſtood that the time is to 
be ſcrupulouſly adhered to. The ſheriff may have prior 
buſineſs which may laſt beyond the hour. | 
| | e | The rule diſcharged. 


| Thurſday, Hoorn againſt T1LL and his Wirk. 
Toth June. | 3 . 
The ſame point HIS was alſo an action on an attorney's bill, in 


as the fe in be . which there had been judgment by default, and a 
"0 Re. writ of enquiry executed. On Soturday, the 5th of June, 
| Mingay moved for a rule to ſhew cauſe why the verdid 
ſhould not be. ſet aſide, and the bill referred to the maſter to 
be taxed. The motion was made on an affidavit that the 
ſheriff, would not hear evidence to impeach the reaſonable- 

neſs of the charges. Lord MANsFIELD was abſent. 
BuLLER, Fuſtice, read a note of a caſe, where Lord 
Maxsrizrp and the court had refuſed to permit a bill 8 


, » 


3 bill fe 


ill, in 
and a 

une, 
Kr 
ſter to 
at the 
nable- 


| Lord 
bill to 
be 
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be referred to the maſter to be taxed, becauſe it had been 
read in evidence at niſi prius, on a notice of ſet-off, in a 
cauſe where the attorney was defendant, which ſhewed that 
it had been delivered a month; and they held that it was 
then too late to diſpute the amount of the items. Howe- 
ver, in the preſent caſe, a rule to ſhew cauſe was granted. 
Sylveſter now ſhewed cauſe, and mentioned the caſe of 


Clarks v. Taylor as directly in point (c). | 


Lord MaNnsSFIELD—The bill of an attorney cannot be 


1axed at the trial of an action brought upon it, nor after 


verdit. If there has been an account ſettled between the 
attorney and his client, the bill ſhall never afterwards be 
taxed as of courſe; particular cafes may be pointed out ; the 


dient may, by affidavit, ſhew that the buſineſs charged was 


never performed, or that the charges are fraudulent ; but, 
if the buſineſs was really done, the delay of the defendant 
for more than a month in objecting to the quantum is an 
admiſſion that he thinks that reaſonable. | | 
37 | The rule diſcharged [i]. 


[1] This day another ue concerning the taxation of attorney's bills was 
moyed in court, but as I have net preſerved the name of the caſe, I have not 
mentioned it in the text. The circumſtances were theſe ; Mr. Ba/dzvin moved 
that the maſter might be directed to tax thoſe articles in an attorney's bill, 
which related to conveyancing and parliamentary bufineſs, the reft being for the 
management of cauſes in this court Lord Mansfield faid there was no doubt, 
but the maſter might tax the whole; that he recollected a caſe, where the fees 
paid to a proctor for buſine is done in the ecclefiaſtical court made part of the 
bill, and it was determined that as the evhole bi] had been referred to the maſter 
he might tax that part of it. | t | 

Nera. Tf the 2ubale bill is for conveyancing, the maſter cannot tax it. B. R. 
M. 12 G. 2. Anon. Barnes to edit. 41, 42. 

I will add here another caſe fill, on this ſubject, though I did not hear it in 
court, when it was moved, which was in M. 19 CG. 3. It was the caſe uf 
Dixon v. Plant. On the laſt day of that term, Dunning moved that Dixon's bill 
u agent in. town for Plant, a country attorney, might be referred to the maſter 
to be taxed, Milles, Aſopurſt, and Buller, Juſtices, (Lord Mansr1zio havi 
leſt the court before the motion was made) were inclined to think that the bi 
was not taxable by the maſter, the act of 12 C. 2 c 13, $6. having enacted that 
26. 2. c. 23. & 23. (4), for referring attorney's bills, © ſhould not extend 
* to any bill due from any attorney or ſolicitor, to any other attorney, 
3 ſolicitor, or clerk in court.” There is a caſe in Wiltn, where a fingle 
Judge af this court having made an order to refer an agents bill, 
and the maſter not having obeyed it, the court was applied to, and held 
that the order wes irregular; the maſter declaring that he had never taxed 
d bill for agency (e). However, at the fittings at Guildball after M. 19 C. 3. 
Buller, Juſtice, who that day ſat for Lord Mansfield, informed the bar, that, upon 
inquiry, it had been found to be the practice of the court of Common Pleas, con- 
firmed by a caſe decided in that court, to make orders for the taxation of agent's 


| bills, 
Ag roy perpetual n 30 G. 8. .  (<)C. B. B. ax. G. 2. RornarQuarto | 
0 . . it, , 5 8 
5. . R. E 23G. . Anon, 1 Fo | 
WicLEs- 
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1779. bills, and he read a note of the eaſe which had been lent him by Gould, Juſtice, 


and was as follows: —“ Ex parte Bearcroft an Attorney—ln E. 7 Geo, 3. Davy, N 

Hoor ER © Serjeant, moved that the bill of Unwin an attorney, agent for Bearcroft, th 
l A „ - - > * 

ainſt 4% ſhould be referred to be taxed, and ſaid, though it was not within the ſtatute hi 

1LL, of 2 Geo. 2. by reaſon of that of 12 Geo 2. yet that it might be taxed under | 

=? | « the general juriſdiction of the court, and under 3 Fac. 1. c. 7. He made his be 

% motion on this general authority without any affidavit. Nares, Serjeant, ob- tif 

« jected that there never had been an inſtance of ſuch taxation of an agent's bill, 5 

«+ But the court thought proper to grant a rule to ſhew cauſe.— T. 7 Geo. 3. Mares til 


«© ſhewed cauſe, and obſerved that the ſtatute of 12 Geo. 2. provides, that 2 Geo. 

& 2. ſhall not extend, &c. and therefore it is not neceſſary for an agent to deliver 

cc bill before he brings an aQtion ; the reaſon of which be took to be that it was 

& not looked upon to be ſubje to taxation, The ſtatute of 4 Fac. 1. require: 

4 bills to be delivered by attornies to their maſters or clients. They are ſuppo- 

4 ſec ;..norant of the ſteps in a cauſe and the due charges. The agent, he 

cc ſaid, who does the bufineſs in town is intitled to the fees, unleſs there is 

a contrary ſtipulation between him and the country attorney. Davy, contra, 

4 ſaid that he did not apply on the ground of the ſtatute of 2 Geo. 2. but on 

ce the practice of the court. In 3 Tac. x. there is no direction as to taxation, 

« yet an attorney's bill was certainly taxable before 2 Ces. 2. The 12 Geo. 2. 
e ſhews it to have been thought that 2 Geo: 2 extended to agents bills, and pro- 

« perly reſtrained it (as various things in it are not applicable between 2ttor. 

«6 neys and agents, ſuch as words at length, &c.) leaving the caſe between 
«© them as it ſtood before, —The cout was of opinion that the bill ſhould be 

| „e taxed, ard that they could order it under the general authority of the court, 
= - te that it might be ſeen that only due charges were made —After the court had 
| | « geclared this opinion, Barnes, the ſecondary, ſaid he remembered, before 
| « 2 Gee. 2. applications made to judges at their chambers to refer agents” bills 
«« to be taxed, and that it was frequently done upon the . 

« bringing the fees charged into court. — The rule was made abſolute, but with 

9: the condition that Bearcroft ſhould bring the money into court (a). - Bur- 

LER, Juſtice, then ſaid that, on being made acquainted with this caſe, he 
had conferred with Willes and Aſburſt, Juſtices, and that they were all three 
of opinion that Dixon's bill ſhoul be referred; that the practice of all the court, 
ought to be uniform; that queſtions on bills of this ſort would be much bet. 
| ter underſtood and ſettled by the maſter, than by a jury or judge, at nif prius. 
| Upon this the counſel in the cauſe agreed, that the bill ſhould be taxed by con- 
. ſent, the defendant bringing into court the ſum remaining due on the amount 
of the plaintiff's claim, and that what ſhould be deduRtee, if any thing, ſhould 

be afterwards repaid to him, | 


(a) Mr. Juſtice Gould was ſo obliging as to furniſh' me with a copy of hit 
note, from which copy the above is printed. | 


| W1GGrLESWORTH again DALLIsON and another. 
| Thurſday, ; 47 5 117 ä 


21011 June. | , WE Y 3 476 
Bane 2 FO HIS was an action of treſpaſs for mowing, carrying 


ee ce away, and converting to the defendant's own uſe, 
ther by parole or the corn of the plaintiff, growing in à field called Hibald- 


57 bocyat xa flow Leys, in the pariſh of Hibaldſtow, in the county of Th 
crop alter the Lincoln. The defendant Dalliſon pleaded liberum tenementum, uy 
en gn of and the other defendant juſtified as his ſervant. The plain- Tim 
| e tiff replied, that true it was that the locus in quo was the 7 
ö * cloſe, ſoil and freehold of Dalliſon; but, —after ſtating that F 
FF | one {/abelia Dalliſan deceaſed (being tenant for life) and 3 
® Dalliſen, the reverſioner in fee, made a leaſe on the 2d of M thot 
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March, 1753, by which the ſaid 1/abella demiſed, and 
the ſaid Dalliſon confirmed, the ſaid cloſe to the plaintiff, 
his executors, adminiſtrators and aſſigns, for 21 years, to 
be computed from the 1ſt of May, 1755, and that the plain- 
tif, by virtue thereof, entered, and continued in poſſeſſion, 
till the end of the ſaid term of 21 years he pleaded a cuſ- 
tom in the following words, viz. © That, within the pariſh 
« of Hibalſtoto, there now is, and, from time whereof the 
« memory of man is not to the contrary, there hath been, 
« 4 certain ancient and laudable cuſtom there uſed and 
« approved of, that is to ſay, that every tenant and farmer 


„of any lands within the fame pariſh, for any term of 


years which hath expired on the firſt day of May in any 


| © year, hath been uſed, accuſtomed, and of right ought, to 
u have, take and enjoy, to his own uſe, and to. reap, cut, 


% and carry away, when ripe, and fit to be reaped, and 
taken. away, his way-going crop, that is to fay, 
« all the corn 


* ſonable quantity thereof in proportion to the reſidue of ſuch 
lands, according to the courſe and uſage of huſbandry in the 


* ſame pariſh, and which hath been left ſtanding and grow. 


« ing upon ſuch lands at the expiration of ſuch term of 
« years.” He then ſtated that, in the year 1775, he 
ſowed with corn, part of the ſaid cloſe, being a reaſonable 
part in proportion to the reſidue thereof, according to the 
courſe and uſage of huſbandry in the ſaid pariſh, and that 


the corn produced and raiſed by ſuch ſowing of the corn ſo 


ſown as aforeſaid, being the corn in the declaration menti- 


oned, at the end of the term, and at the time of the treſ- 


paſs committed, was ſtanding and growing in the ſaid cloſe, 
the ſaid time not exceeding a reaſonable time for the ſame 


to ſtand, in order to ripen and become fit to be reaped, and 


that he was, during all that time, lawtully poſſeſſed of the 
ſaid corn, as his abſolute property, by virtue of the cuſtom. 
—The defendant, in his rejoinder, denied the exiſtence of 
any ſuch cuſtom, and concluded to the . country.— The 
cauſe was tried before EYRE, Baron, at the laſt aſſizes for 
Lincolnſhire, when the. jury found the cuſtom in the words 
of the replication. | „ 

Baldwin moved in arreſt of judgment, that ſuch a cuſtom 
was repugnant to the terms of the deed, and therefore, 
though it might be good in reſpect to parole leaſes, could 
not have a legal exiſtepce in the caſe of leaſes by deed. 


He 


growing upon the ſaid lands which hath be- 
« fore the expiration of ſuch term been fown by ſuch 
„ tenant, upon any part of ſuch lands, not exceeding à rea- 
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CASES IN TRINITY TERM 
He relied on Trumper v. Carwardine before YaTEs, Juſtice 

(f), the circumſtances of which caſe were theſe: 
The plaintiff had been leſſee under the corporation of 
& Hereford, for a term of 21 years, which expired on the 
& 4th of December, 1767. In the leaſe, there was no co- 
« venant that the tenant ſhould have his off-going crop. In 
de the ſeed-time, before the . expiration of the term, he 
c ſowed the fallow with wheat. The ſucceeding tenant 
cc obſtructed him in UE the wheat, when it became 
| it himſelf, for his own uſe, 
pon this the plaintiff brought an action on the caſe, and 
te declared on a cuſtom in Herefordſhire for tenants who quit 
cc their farms at Chriſtmas, or Candlemes, to reap the corn 
& ſown the preceding autumn. YATES, Fuftice, held, 
* that the cuſtom could not legally extend to leſſees by deed, 
te though it might prevail, by implication, in the caſe of 


* parole agreements. That, in the cafe of a leaſe by deed, 


© both parties are bound by the expreſs agreements con- 


© tained in it, as that the term ſhall expire at ſuch a day, 


«© tf. and therefore all implication is taken away. That if 
% ſuch a cuſtom could be ſet up, the ſtatute of frauds 
„ would be thereby ſuperſeded in Herefordſhire [1]. Ac- 
« cordingly the plaintiff did not recover on the cuſtom, 
* although, on another count in trover in the ſame declara- 
* tion, he had a verdict.“ 

A rule to ſhew cauſe was granted. 

The caſe was argued on Tueſday, the 8th of June, by 
Hill, Serjeant, Chambre, and Dayrell, for the plaintiff, and 
Cuſt, Baldwin, Balguy, and Gough, for the defendants; 
when three objections were made on the part of the deſen- 


dants, viz. 1. That the cuſtom was unreaſonable. 2. That 


it was uncertain. 3. That (as had been contended on mov- 
ing for the rule) it was repugnant to the deed under whic 
the plaintiff had held. | 
For the plaintiff it was urged, 1, That it was not an 
unreaſonable cuſtom, becauſe without an expreſs agreement, 
or ſuch a cuſtom as this, there could be no crop the laſt 
year of. a term, for the tenant would not ſow, if he 
could not reap, and the landlord would not have a right 


to enter till the expiration of the term. That it was for 


the advantage of the public, as much as cuſtoms for 


Ii] N. This argument ſeems more applicable to parole leaſes, becauſe if 2 


parole leaſe for three years could be extended in ſome degree for half a year 


longer by ſuch a cuſtom, it might be ſaid that this would be repugnant to the 
ſtatute of frauds. | | 285 

(f)} At the ſummer aſſizes for Herefordſpire 1769. 
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IN THE NINETEENTH YEAR OF GEORGE Ii. 
turning a plough, or drying nets, on another perſon's 
land, which had been held to be good (g). That it bore 
a great analogy to the right of emblements, and was found- 
ed on the ſame principle,. namely, the encouragement of 
agriculture. It was not prejudicial to any one ; not to the 
Jandlord, becauſe without it his land muſt be unemployed 
and unproductive for a whole ſeaſon ; nor to the ſucceeding 
tenant, becauſe he would have his turn at the end of: his 
term. 2. That it was ſufficieatly certain, by the reference 
to the reſidue of ,the lands not ſown; and to the courſe and 


uſage of huſbandry in the pariſh. This is as much cer- 


tainty as the nature of the ſubje&t will admit of, for if it 
had been that ſo many atres might be ſown and reaped, that 


would have been incompatible with thoſe variations in the 


proportion of ploughed land, which ariſe, at different times, 
from circumſtances 1 in the 8 of cultivation and huſban- 


dry. Reaſonable is an epithet which ſufficiently qualifies 


the extent of cuſtoms, and is generally uſed in pleading 
them, as with regard to-cuſtomary fines paid to the lord of 
a manor, eſtovers preſcribed for by a party to be taken for 
the uſe of his houſe, Ec. In the caſe of Bennington v. Tay- 
lr, reported in Lutwyche (h), where the defendant, in an 
ion of treſpaſs, had pleaded a right to diſtrain for twelve 
pence for ſtallage, due by preſcription, for the land near 
every ſtall in a fair, and on a motion in arreſt of judg- 
ment it was objected, that the preſcription was uncertain; 
and therefore void, the quantity of land not being aſcer- 
tained, the court held it to be certain enough, becauſe the 


quantity was to be aſcertained by the common uſage of the 


fair. In all ſuch caſes, whether the quantity or amount 
is in truth reaſonable or not, is for the jury to decide. 
3. That the circumſtante of the plaintiff's leaſe in this 
caſe having been by deed, made no difference. There was 
no agreement contained in the deed, that the defendant 
would depart from the cuſtom, although the parties mult 
have known of it when the leaſe was executed. He did 
not claim under any parol contract expreſs or implied, and 
therefore the argument of repugnancy did not apply; and 
the niſi prius caſe, which had been cited, went upon miſta- 
ken reaſoning. Hill, Serjeant, Aan itded, that he knew of 
no inſtance in the reports, of a ſimilar cuſtom to this, in 


the caſe of freehold property, but he ſaid that there were 


ſeveral with regard to copyholds that went much farther ; 


iz) Vide Davis 32. b. (8) C: B.E. or T. mW. v Chad I517, 1519- 
N | and 
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1779. and he cited Eaſtcourt v. Weekes (i), where a cuſtom that 
— the executors and adminiſtrators of every cuſtomary tenant 
worn for life, if he ſhould die between Chriſtmas and Lady-day, 
again ſhould hold over till the Michaelmas following, is ſtated on 
Darrizon. the pleadings [2] ; and no objeQion taken to it on the ar- 
| gument of the caſe. © | | 
For the defendant were cited, Grantham v. Hawley (i) 
[3]—Mhite v. Sayer (), in which laſt caſe, a cuſtom for » 
lord of a manor to have common of paſture in all the 
lands of his tenants for life or years,” which had been 
pleaded in juſtification of a treſpaſs in the land of a tenant 
for years, was held to be void and againſt law, for that 
ſuch a privilege is contrary to the leaſe, being pait of the 
thing demiſed, and different from a preſcription to have a 
heriot from every leſſee for life, becauſe that is only colla- 
teral (n) A caſe relied on by Houghton, juſtice, in Whit: 
v. Sayer (1), in which he ſaid the court had decided that 
a cuſtom for leſſees for years to have half a year after 
the end of their term, to remove their utenſils, was void, 
as being againſt law Startup v. Dodderidge (n), where the 
court refuſed to grant a prohibition, on the ſuggeſtion of 2 
modus © to pay, upon requeſt, at the rate of two ſhillings 
&« for every pound of the improved yearly rent or value of 
ce the land, becauſe the yearly rent or value were variable 
and uncertain— Naylor qui tam v. Scott (o), where a cuſtom 
having been found by a jury, © that every houſekeeper in 
cc the pariſh of J/akefield having a child born there, ſhould, 
cc at the time when the mother was churched, or at the 
cc uſual time after her delivery when ſhe ſhould be church- 
< ed, pay ten pence to the vicar, the court, on a motion, 
in arreſt of judgment, determined that the cuſtom was 
void, being, 1. uncertain, becauſe the uſual time for 
women to be churched was not alledged [4], 2. unreaſona- 
ble, becauſe it obliged the huſband to pay if. the woman 
was not churched at all, or if ſhe removed from the pa- 
= rith, 


[21 It is found by the ſpecial verdict, the action being ejett᷑ment. 
Iz] That caſe, if at all applicable, ſeems to me to make for the plaintiff. It 
| Is curious in one reſpect, viz. that the queſtion was brought on in on action of 
debt on a common bond conditioned for the payment of 20/. to the plaintiff it 
 acertain crop of corn did of right belong to him; or, in other words, if the 
queſtion of law was in his favour. 
[4] In that cafe the cuſtom, as ſuggeſted, did not refer to the uſage of the 


pa ns, a 
(i) T. 10 W. 3. 1 Lutw. 799. 301. (n) E. 4 Ann. 2 Ld. * A 1158. 2 
(4% T. 13 Fac. 1. Hob. 132. Salk. 657. 1 Mod. 60. 


(!) B. R. M. 19 Jac. 1. Paln, 217. (9) E. 2 C. 2 2 Ld. Ræym 1558 
(m) Cites 21 H. 7. 14. | 
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riſh, or died, before the time of churching—Carleton v 
Brightwell (p), where the defendant, on a bill for tithes, 
ſet up a modus that * the inhabitants of ſuch a tenement 
« with the lands uſually enjoyed therewith, ſhould. pay 
* ſuch a ſum for tithe corn,” and it was held, by the Ma- 
ſter of the Rolls, to be void for uncertainty — Harriſo's v. 
Sharp (4), where a modus that when any of the incloſed 
e paſtures in a certain vill were ploughed and ſown with 
corn or grain of any kind, or laid for meadow and 
© mown and made into hay, tithes in kind were paid to the 
*« rector, but when eaten and depaſtured, then the occupier 
e paid to the vicar one ſhilling in the pound of the yearly 
« rent or value thereof and no more, upon ſome day after 
&© Michaelmas, yearly,” was held void, on the authority of 
Startup v. Dodderidge— Wilkes v. Breadbett (r), where the 


court of Common Pleas, and afterwards, on error brought, 


the court of King's Bench, held a cuſtom, found by verdict, 
&« for the lord of a manor, or the tenants of his collieries 
«* who had ſunk pits, to throw the earth and coals on the 
* land near ſuch pits, ſuch land being cuſtomary tenement 
and part of the manor, there to continue, and to lay and 
continue wood there for the neceſſary uſe of the pits, 
« and to take coals, fo laid, away in carts, and to burn and 
© make into cinders coals laid there, at their pleafure,” to 
be void, becauſe (among other reaſons) the word near was 
too vague and uncertain—Oland v. Burdwick (s), where a 
teme, copyholder durante viduitate, having ſowed the land, 
and then married, it was determined that the lord ſhould 
have the corn, upon the principle that when the intereſt in 
land is determined by the act of the party, he ſhall not 
have the crop—An anonymous caſe in Moore (1), where it 
was held that a cuſtom, * that leſſee for years ſhould hold 


„ for half a year over his term,“ was bad Noe leſſee of 


Bree v. Lees (u), where, in an ejectment to recover a 
farm of about ſixty acres, of which fifty-one were incloſed, 
and nine lay in certain open fields, a ſpecial caſe was reſlind= 
ed, which ſtated a cuſtom, ** that when a tenant took a 
* farm in which there was any open field, more or leſs, 
for an uncertain term, it was conſidered as a holding from 
* three years to three years, and, though the court decid- 
ed againſt the cuſtom on other grounds, yet, by their rea- 
N 2 ſoning, 


(p) Canc. T. 1928. 2 P. W. 462. 

9) T. 1724. Bunb. 174. 

(r) B. R. E. 18 G. 2. 2 Str. 1224. 

(s) B. R. H. 37 « El. Cro, Elix. 460. 
5 Co. * 


(1 H. 3 Ed. 6. Moore 8. pl. 2.7. 
(x) C. B. M. 18 G. 3. Since re- 
* in 2 B/ackſt, 1171. 
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ſoning, it clearly appeared that they thought it void for un- 


certainty, becauſe the quantity of open ground was not aſ- 
certained, and one rood might determine the tenure of 100 
acres of land incloſed. Befides the above authorities (5), 
the caſe before YaTEs, Juſtice, was much relied on. It 
was admitted that, in caſes where the uſual crop of the 
country is fuch, that it cannot come to maturity in one 
year, a right to hold over after the end of the term, in a 
parol demiſe, may be raiſed by implication, as where fat- 


fron is cultivated (in Cambridgeſhire), liquorice (near Ponte- 
fraft), or tobacco (which formerly uſed to be planted in 


Lincolnſhire) ; but it was contended, that, in ſuch caſes, a 
leaſe by deed would preclude ſuch implication, as the parties 
muſt be ſuppoſed to have deſcribed all the circumſtances re- 
lative to the intended tenure in the written inſtrument. — 
Such a cuſtom as that ſet up, in the preſent caſe, could not, 


it was ſaid, be of ſufficient antiquity with reſpect to leaſes 


by deed, as in the time of Richard the Firſt, and long af- 
terwards, tenants had no permanent intereſt in their lands ; 
or, if there could be fuch a cuſtom, the plaintiff's leafe 
eould not be within it, becauſe the cuſtorn muſt have ap- 
plied to the firſt of May old ſtile, and this leaſe was made, 
and commenced after the alteration was introduced by 24 


Geo. 2. c. 23 [6]. | 


The court took time to conſider ; and, this day, Lord 
MaANsFIELD delivered their opinion as follows: 

Lord MansFiELD—We have thought of this caſe, and 
we are all of opinion that the cuſtom is good. It is juſt, 
for he who ſows, ought to reap, and it is for the benefit 
and encouragement of agriculture. It is indeed againſt the 
general rule of law concerning emblements, which are not 
allowed to tenants who know when their term is to ceaſe, 
becauſe it is held to be their fault or folly to have ſown, 
when they knew their intereſt would expire before they 
could reap. But the cuſtom of a particular place may rec- 
tify what otherwiſe would be imprudence or folly. The leaſe 
being by deed does not vary the caſe. The cuſtom does not 
alter or contradict the agreement in the leaſe, it only ſuper- 
adds a right which is conſequential to the taking, as a heriot 


[5] 4 Cs, 51 6. 1 Roll. Abr. 563. pl. 9. & Co Lirtl. 55, were alſo cited for 
the general principles concerning cuſtoms and emblements. 

_ (6) The new ſtile commenced the 1ſt of January, 1753. But if this argu- 
ment were admitted in its full extent, no cuſtom could exiſt where a certain 


day of the month made part of it, as from the errors in the former metbod of 


computation the nominal day was continually deviating, by degrees, from the 
natural day, | , | 


pre ſen 
Was on 


0 


may be due by cuſtom, although not mentioned in the 1779. 
grant or leaſe [7]. 2 8 — 
| The rule diſcharged [8]. CES 
5 N againſ} 

[7] ide Dae v. Snowden, C. B. M. 19 Geo. 3. 2 Black. 1225. where it DATEIS⁰x. 

is ſaid by the court, That if there is a taking from old Lady- day ( 5th April) 

the cuſtom of moſt countries would entitle the leſſee to enter upon the arable 

at Candlemas (ad Feb. to prepare for the lent corn, vithout any ſpecial words 

for that purpo/e, i. e. in a written agreement for 7 years; for the court wero 

ſpeaking of tuch an agreement. 
[8] Judgment was accordingly entered for the plaintiff, upon which a 

writ of error was brought, in the Excheguer chamber, and the defendant aſ- 

figned for errors, „That the cuſtom contained and ſet forth, &c. is a cuſtom 

void in law, and is contrary to and inconfiſtcent with the ſaid indenture of 

« leaſe in the ſaid rephication mentioned.“ The caſe was argued at Ser- 

jeant's- Inn, before the judges of C. B and the Barons of the Exchequer, by 

Balguy, for the plaintiff in error, and Chambre for the defendant. The ob- 

jection to the reaſonableneſs of the cuſtom was abandoned. In T. 21 E. (27th 

June 1781.) Lord Loughborough delivered the unanimous opinion of the court 

50 Erebeguer chamber, that the cuſtom was good; and the judgment was af. 

med, 


* 


Tar KING againſt JoRN BokTHWICK, and ſixteen Saturday, 


others 12th June. 


: | \HIS cafe came on upon a ſpecial verdi& found at the on an indict- 
laſt Leut aflizes for the county of Suffolk, before 8 mur- 

co . . 8 . . er 
ASHURST, Juſtice, on the trial of an indictment for 854 Sw” 


murder.—'The indictment ſet forth, Tbat, on the 7th of verdis, it is 


ceſſary, in ore 


December, 19 Gee. 3. the priſoners feloniouſly, c. upon EG 
one Thomas Nichols made an aſſault; that Borthwick [8] principals in 
with a large ſtick, which he then held in both his hands, the ſecond de- 


j 5 . to ſtat 
ſtruck the deceaſed ſeveral times, giving him thereby a mor- eta 1 


tal bruiſe on the head, of which he died the next day, and they were ac- 
tually preſent, 


that the other priſoners, at the time of the felony and ee, wege 
murder by the ſaid Borthwick committed, feloniouſly, c. doe by them 


were preſent, aiding, abetting, &c. the ſaid Borthwick the at the wy 
time, whic 


felony and murder aforeſajd, in manner and form aforeſaid, „eb 
to commit, ** and fo the jurors aforeſaid, Sc. ſay that the ſhew that they 


5 : ES. preſen 
ſaid Fohn Borthwick, Edibard Barry, Gc. (naming all the pong: T haz they 


others) him the ſaid Thomas Nichols, in manner and form „ee of the 


aforeſaid, feloniouſly, Sc. did kill and murder.“ One of rap party, on 
tne lame pur- 


the perſons indicted died before the trial. The others 6 
pleaded not guilty. The verdict ſtated, That Richard Han- the fame en- 


ton, one of the priſoners, was a midthipman, and a non- 8gements and 
| 7 | expectation of 


commiſſioned officer belonging to a tender in tne govern- mutual defence 


ment ſervice, called the Charlotte, lying off Harwich, and and ſupport 
; with the pe:ſon 


[8] If ſever] are indicted, A. as giving the mortal blow, and the others as who did the 
preſent aiding, Sc. evidence that one of the others gave the blow, and that A. fact. 
was only preſent, Cc, will maintain the indictment. 1 Hale 437, 438. 
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iN THE NINETEENTH YEAR OF GEORGE 11. 197 


W1IGGLES- 


198 
1779 
The K1nG 


againſt 
Box THWICK. 


CASES IN TRINITY TERM 


| employed i in the ſaid ſervice for impreſſing men for the pur- 


poſes of manning his majeſty's ſhips of war. That the 


others were part of the crew of the ſame tender, of which 


lieutenant William Palmer was then commander, who had 
previouſly received, and then had in his cuſtody, a warrant 
in writing under the hands of the commiſſioners for execut- 
ing the office of Lord High Admiral of Great Britain, &c. 


and under the ſeal of the office of Admiralty. That the 


warrant was in the following words, viz. 
« By the Commiſſioners for executing the office of Lord 
« High Admiral of Great Britain and Ireland, Ec. and of 


& all his majeſty's plantations, Fc. In purſuance of his 


c majeſty's order in council, dated, &c. we do hereby em- 
power and direct you to impreſs, or cauſe to be impreſſed, 
* ſo many ſeamen and ſea-faring men, and perſons whoſe 
41 „5 and callings are to work in veſſels and boats 

ce upon rivers, as you thall be able, in order to man his 


, « . meſeltyt ſhips, giving unto each man, ſo impreſſed one 


yu ſhilling for preſt money, and in the execution thereof, 
« you are to take care that you do not demand or receive 
ce any money, gratuity, reward or other conſideration 
* whatſoever, for the ſparing any perſon or perſons fit for 


* his majeſty's ſcrvice, or exchanging or diſcharging any 


70h perſon- or perſons who may be impreſſed, and alſo that 


© every perſon acting under you does not demand or receive 


* any conſideration whatſoever upon the like account, as 
* you will anſwer it at your peril. This warrant to con- 
ve tinue in force till, c. and in the due execution thereof, 
< all mayors, ſheriffs, juſtices of the peace, bailiffs, con- 


* ſtables, head-boroughs, and all other his Majeſty's offi- 


© cers, and ſubjects, whom it may concern, are hereby re- 
* quired to be aiding and aſſiſting unto you and thoſe em- 
ce ployed- by you, as they tender his majeſty? s ſervice, 
& and will anſwer the yy at their perils. Given, 
«cc He (9). 6 8 1 

That Palmer being then the only commit oned officer on 
board the Charlotte, and having received information of cer- 


_ tain ſea: :fating men being at Ipfwich, in purſuance of the 
ſaid preſs-warrant gave verbal orders to Richard Hanton, 


and the other priſoners, to proceed thither, and to take 
ſuch perſons as they ſhould there find liable to be impreſſed. 


That it is the conſtant uſage and -invariable cuſtom of the 
navy for all commiſſioned officers, having in their cuſtody 
_1uch preſs-warrants, to give verbal order to ſuch petty 


Tal It is obſervable that this warrant differs in ſome reſpects from that 
printed by Mr, Juſtice Feſter, particularly in omitting the power to depute the 


execution of it to a commiſſion officer by an indorſement on the back. Feſt. 


Cr. Law. 4 
officers 
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- officers whom they may think fit to employ on ſuch fervi- 1 779. | 


ces of impreſſing men for his majeſty's ſervice, the war- 
rant remaining in their own cuſtody ; and that ſuch petty- 


officers uſually act without any other authority than ſuch BoxTaw cx, 
verbal order. That the preſs-warrant was not backed or 


ſigned by any magiſtrate. That in conſequence of, and 
conformity to, the verbal orders given by Palmer, Hanton 
and the other priſoners went to Iſtwich, and having infor- 
mation that there were certain ſea-faring men at a publick- 
houſe in /pſwich kept by one Miles, went all together in 
company to that houſe, between ten and twelve at night. 
That the gate leading from the ſtreet into the yard of the 
houſe was opened Ly the maid ſervant of Miles, to the priſo- 
ners. That the door being open, they entered the houſe. 
That certain ſea-faring men, viz. Sharpe, Bennet, and O/- 
borne, were then ſitting drinking in an inner room of the 


| houſe, together with Wiles and one Grimwoed. That the 


priſoners entered that inner room with large ſticks in their 
hands, ſuch as are uſually carried by preſs-gangs, and were 
there informed that Bennet and Oſborne belonged to the 
Brilliant ſtoreſhip in the ſervice of government. That 
the crews of ſuch ſtoreſhip are paid by the contractors, and 
not by government. That no protection was produced, or 
offered to be produced, by Bennet and Oſborne, or either of 
them, or demanded by the priſoners, or any of them. 
That the priſoners, upon entering the inner-room, inform- 


ed Sharpe, Bennet, Oſborne, Wiles, and Grimwood, that 


they were come for the purpoſe 7 impreſſing men, and that 
Sharpe then drew a knife out of his pocket, and brandiſhing 


it, ſaid, “ the firſt man that hinders me from going home to 


my wife and family I'll ſtick him, and in that manner paſſ- 
ed through the gang, and quitted the room. That ies, 
Oſborne and Grimwoed had no weapons in their hands, but 
that Bennet drew a poker out of the fire for his defence, 
and ſaid ** He would not be taken alive; and, upon this 
declaration of Bennet, ſome of the, priſoners attempted to 


wreſt the poker out of his hands; upon which attempt an 


ray immediately enſfed, and the poker was, ſoon after, ta- 


ken out of the hands of Bennet, but the affray continued, 


during which Miles threw down a table then in the room, 


and extinguiſhed the light of the candle, which was then 
burning, and ſeveral blows were given. That, during the 


affray, the deceaſed came to the door of the room, and 


ſtood in the door-way, leaning on a walking-ſtick which he 
then had in his hand, and ſaid to Bennet and Oſborne, ** My 
lads, do as you have dane before,” (meaning thereby that 


Bennet 
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Bennet and Oſborne ſhould reſcue themſelves by force); 


and that .the deceaſed then ſaid to one of the priſoners, 

& are not you aſhamed to beat a man who is down ?” (mean- 
ing Wiles). That during the affray, | the deceaſed received 
a blow on the head from one of- the priſoners, with a large 
wooden ſtick (* but from which of them the jurors are ig- 
norant”) and that the blow, was the cauſe of his death.— 


That according as the caurt ſhould think the killing, &c, 


felony and murder, or falony and manſlaughter, or neither 
felony and murder, nor «felony and manſlaughter, the ju- 


rors found the priſoners guilty of felony and murder, or of | 


felony and manſlaughter, or not guilty. 
The caſe was argued, on Wedneſday gth June, by Jones 


| for the proſecution, and Graham for the priſoners. ; 


Lord MANSFIELD abſent. © 
The counſel for the proſecution came prepared to argue 


the general queſtion of the legality of preſſing; but the 


court intimated an' opinion that it was unneceſſary to agi- 
tate that point in this caſe, as the warrant ſtated could 
not authoriſe a parol delegation of the power veſted in the 
lieutenant, and indeed it was admitted by the counſel for 
the priſoners that they were treſpaſſers. But as none of 
them could be conſidered as more than principals in the 


ſecond degree, the jury not having found who it was that 


ave the blow, it was inſiſted, for the priſoners, that the 
verdict was defective in not ſtating them to have been pre- 


ſent aiding and abetting. To prove that this was eſſential, 
1 Hale 438. was cited, hearth] Me Nager % and Rex v. 


Royce ub). 


In anſwer to WY it was Ster dec, that the technical 


words, „ preſent aiding and abetting” are not neceſſary in a 
ſpecial verdict, as they are in an indictment, and that 
enough was found for the court to imply either an aus! 
or a conſiru#tive preſence. . To ſhew that the latter was ſuf- 


ficient, a caſe in 3 Ed. 3. Caren. 350. and Lord Dacre's : 


caſe cited in 1 Hale. 439. were relied on. 
The court took time to conſider ; and WII LES, Juſtice, 
now delivered their opinion to the following eſſece. 


In this caſe, the counſel for the proſecutor offered to | 


argue the general queſtion, whether ; the warrant 
ſtated in the ſpecial verdit was legal or not. But, un- 
leſs the priſoners had a power to execute it, and con- 


ducted themſelves legally in the execution, there is no 
| occaſion for the court to conſider that carport It 


* Kel, 70. (20 E. 7 Geo, 3. 4 Burr, 2073. 


wat 
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was admitted by the counſel for the priſoners that they were 
not ſtrictly juſtifiable in the execution of the warrant, and 
therefore were treſpaſſers. The court were all of that opi- 
nion, on reading the verdict; for the authority given by the 
warrant could not be delegated by parol to other perſons. 
On this ground the court ſtopped the counſel in the argu- 
ment of the general queſtion, and it is become unneceſſary 
to conſider the degree of guilt which might have been im- 
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puted to the priſoners, for we are all of opinion that the ver- 


dict is ſubſtantially defective. It is not expreſsly found that 


they all were preſent aiding and aſſiſting when the blow was 


given, or even when the affray began. That either an 
aua or a conſtrudtive preſence was neceſſary, to involve 
the priſoners in the homicide, was rightly admitted. But 
it was contended ; 1. That enough is ſtated to warrant us 
in implying that all the priſoners were actually preſent the 
whole time; 2. That an a&ual preſence is not neceſſary, and 


that, as the priſoners all went together on one common ille- 


gal deſign, that conſtituted a conſtructive preſence, and 


would, in law, involve all of them in the ſame degree of 


guilt. 1. As to the firſt point, in ſo penal a caſe as this, 
where the preſence is of the eſſence of the crime, the 


court will not preſume it. It is undoubtedly true that no 
technical words are neceſfary i in a ſpecial verdict. It is not 


neceſlary to ſay, in words, that the priſoners were all 


preſent. If it were ſtated that they did ſome act at the 
time, that would be ſufficient, becauſe the court mult then 
unavoidably ſee that they were preſent. In Maſſenger's caſe, 
reported in Kelynge, the judges ſay, where ſeveral acts of 
force are found to have been actually committed in purſu- 
ance of the deſign, there is no need to find the priſoners to 
have been aiding and aſſiſting, for that is only neceſſary to 
be found where the jury find a perſon was there amongſt 


them, and find no particular act of force done by him, but 


only his preſence, There it is neceſſary to find he was pre- 


ſent 5 azding and aſſi Hing (x). Francis s caſe (y) was much 


ſtronger than the preſent. That was an indictment for a a 


highway robbery. All the priſoners were found to be in 
company together. Francis {truck the money out of Cox's 
hand, and, upon his offering to take it up from the ground, 


they threatjured to knock out his brains, whereupon he de- 


ſiſted z and the jury further found that the prifoners then 
and there immediately took up the money, and rode off with 
it, and Cox 3 purſued. To conſtitute a high- 

| | way 


(, Rel. 78. (9) E. 8 Gee. 2. Kr. 1015. Com. 478, 
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1779. way robbery, a taking in the preſence of the perſon robbed is 
: = ox} Fa neceſſary ; and all the judges held that, on that finding, 
| axainft they could not imply that the money was taken up in Cox's 
BoxTawics, preſence, and that a ſpecial verdiQt cannot be made good by 
iintendment or conſtruction. In the preſent caſe, it is not 
found that the priſoners did any act, during the affray, or 
that they were preſent aiding and aſſiſting ; and the court 


cannot intend that they were. 2. As to the ſecond point, 5 
and the authorities relied on; in 3 Ed. 3. Coron. 350. all 7 
the priſoners were actually prefent. In Lord Dacre's caſe, (» 
all went with a deſign to reſiſt every oppoſition. In Moore Jo 
(z) it is ſtated that they went under an agreement to kill all 7 
who ſhould reſiſt them, and it appears, by that report of the vi 
caſe, as well as by what is ſaid in Foſter (a), that they were os 
all acting in the ſame purſuit: at the time when the murder net 
was committed. Foſter ſays, + it was ſufficient that, at the 50 
inſtant the fact was committed, they were all of the ſame of. 


party, and upon the ſame purſuit, and under the ſame en- 
gagement and expectation of mutual defence and ſupport 
with thoſe that did the fact.“ In the preſent caſe, as it is 
not found that all the priſoners were of the ſame party, and 
upon the ſame purſuit, &c. when the fact was committed, as 
it is not found who gave the blow, or who was preſent, we 
are all of opinion that the priſoners muſt be diſcharged. 
N hey The priſoners diſcharged. 


A 


ss. (4) 384. 


| Car 
| | | as h 
] PExRVY againſt Jones. ys 
| | 
Saturday, FF, . : : 5 | purſ, 
12th June. LMU RST moved for a rule to ſhew cauſe why an exone- * 
1 a retur ſhould not be entered on the bail-piece, upon ar ou 
- runsinto Mala. affidavit that the defendant had been arreſted on a /atitat, in p Te 
Brecknockjhire in Wales, that the cauſe of action was 2 190% 
judgment in the great ſeſſions, and that both the. parties enda 
lived within that juriſdiction. ” The motion was made on 15 
the authority of the caſes of Lampley v. Thomas, and Jones there 
v. Jones, reported by Wilſen (), where the deciſion is ſtated 15 l 
to have been, that a writ of latitat does not run into Males; ge 
but BuLLER, Fuſtice, mentioned that the contrary had 2 
been held ſince that caſe in ſeveral. inſtances, and par- N 
ticularly in a caſe where YATES, Fuſttce, had conſidered the age 
. eee een queſtion cuſtod 
1 I on the 


plainti 


B. R. I. 21 G, % 1 Will. 193. 206. 
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queſtion very particularly, and delivered a ſolemn argument 
upon it (10). The court refuſed to grant the rule, and 
ſaid that if the court had not juriſdiction, the proper way 
for the defendant to take advantage of it would be by a plea 
in abatement. | 53 i 


[10] That was a caſe of Lleyd v. Jones, T 9 Geo. 3. The plaintiff declared 
ꝛgeinſt the defendant in cuſtodia mareſcalli. The defendant pleaded that he was 
reſident in Montgomeryſhire in Wales, and denied the juriſdition of the court. 
To this plea, the plaintiff demutred. After the demurrer had been once argued 
(when the caſes in Milſon were inſiſted upon by the defendant's counſel) Yates, 

uſtice, weat at large into the queſtion, and examined the different ſtatutes and 
authorities, intimating a very clear opinion in favour of the juriſdiction of the 
court, The caſe however ſtood over to be argued again, but the defendant ha- 
ving declined further argument, judgment was given for the plaintiff, M. 10 
Geo. 3.— The late Meiſp act (13. G. 3. c. 51.) ſeems very clearly to recognize 
the juriſdition of other courts, beſides the Exchequer (whoſe juriſdiction has 
never been denied, though founded on à legal 6iftion as much as that of the 
King's Bench, ) to hold plea and iflve -meſne proceſs againſt parties reſident in 
Wales, The words are, . In all tranſitory actions which ſhall be brought in any 
of his Majeſty's courts of record out of Wales, &c. if it ſhall appear that the 
defendant was reſident in Wales at the time of the ſervice of any curit or other 


meſne proceſs ſerved on him, &c.“ 


by 


— 


Foxes againſt WILLI Aus and another. 
11 n * ” | Tueſday, 
I 5th June. 


| CTION on a © bond. — The defendant Williams If the condition 
craved yer of the condition, which was, that one f à bone us, 
pans N | R wes. 2 E that A. ſhall not 
Carruthers, who had entered into the ſervice of the plaintiff embezzle any 
as his clerk-1n the diſtillery buſineſs, ſhoald, during his con- money 0 
tinuance in that ſervice, faithfully and diligently ſerve him, and: e 
and in caſe he ſhould, at any time, loſe, embezzle, deftroy, count of his maſ- 
purloin, conſume, miſpend, or unlawfully make away with, ter, ic 1s Were 
| Wa. gb r 5 hd , * fary, in an ac- 
any money, notes, bills, drafts, Cc. that ſhould be en- tion sgainſt the 
truſted to him, or in any way come to his hands, cuſtody Winne 2 
poſſeſſion, by, from, on account of, or belonging to the e ee 
plaintiff or any of his cuſtomers or employers, that the de- ſum of money 
tendants, or either of them, ſhould, f 
. | | 5 | 18 . and how or from 
given to them, or either of them, make good the loſs who eee 
thereby ſuſtained. —He then pleaded, that Carruthers,” du- ceived. 
ring his continuance in the plaintiff *s ſervice, faithfully and 
diligently ſerved him, and did not at any time loſe, embezzle, 
G. Replication that during Carruthers' continuance in the 
plainuff*s ſervice, to wit, on the 15th of Fuly, 1777, a 
large ſum of money, viz. 134. 145. 94.5. came to his hands, 
cuſtody and poſſeſſion, on account of the plaintiff, which he, 
on the ſame day, Oc. embezzled and miſ-ſpent ; whereof the 
plaintiff afterwards gave notice to the defendant. —To this 
N Tpi 


on notice thereof was embezzled, 
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replication the defendant demurred, and ſhewed for cauſe, 


That it did not appear whether Carruthers had received 
© the money for the plaintiff in his buſineſs of a diſtiller, or 


in what capacity he had received it: and that it was not 
% ſhewn from whom he had received it.“ ' 
Baldwin argued in ſupport of the demurrer. 1. To ſhew 
that it ought to have been ſtated that the money embezzled 
was received in the courſe of the buſineſs in which Carruthers 
was employed, he cited Wright v. Ruſſel (e), Lord Arlington 


v. Merrick (d), Houghton v. Day (e), Stibbs v. Clough (/), 


and Milli v. Aſtell (g). 2. He contended that the plaintiff 
ſhould have ſpecified more particularly what the money was 
which had been embezz led, and from whom it was receiv- 


end; for that, if iſſue had been taken on the replication, the 


defendant would not have had ſufficient notice what the 
plaintiff went for, to prepare for his defence : That this ob- 
jection was more particularly applicable in the caſe of a 


ſurety. 


Cowper for the plaintiff (being deſired by Lord Maxs- 
FIELD, to confine himfelf to the laſt point, for that the 


Caſes cited on the other did not apply, and that there was 
nothing in the objection) inſiſted, that the replication was 


a full anſwer to the plea. That, in ſuch a retail buſineſs 
as that of a diſtiller, the money was received in very ſmall 


ſums at different times, and it could not be neceſſary, if the 


131]. had been received at thirty different times, that each 


fraction ſhould be aſſigned as a different breach, and iſſues 


taken on each. . ,That perhaps the money  embezzied had 


been taken out of the till, and it could not be known of whom 


in particular it was recubred ; Or, on an account between 


" the plaintiff, and Carruthers, the latter might have admitted 


| the embezzlement. 


Lord MansritLD— The DIES muſt be particularly 


aſſigned. If the- money was taken out of the till, that 


15 mould have been alledged, 


Cowper moyed, wo had f leaye to amend, on n payment of 
coſts. | 


| (e) H. 14 C. 3. 3 Will. 530. (f) M. 66. 1. 1 Str, 227. 


'd) E. 24 Car. 2. 2 Saund 41. ) :6 Jace 1. Cro, Fac. 486. 
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y FisHtr againff Bais row and others. | Tueſdey 
Ith june. 


malicious proſe- 
eution cannot be 


i At T1ON for a malicious preſentment (for inceſt) i in An sion for a 


the eccleſiaſtical court of the archdeaconry of Hun- 


lingdon. Demurrer to the deelaration, and cauſe aſſigned, maintained tilt 


that it was not ſtated how the proſecution was diſpoſed of, oy vcore 
or that it was not {till depending. The court were clearly which muſt ap- 
of opinion, that the objection was fatal, and ſaid it was pear upon the 
ſettled, that the plaintiff in ſuch an action, muſt ſnew the — 
original ſuit, wherever inſtituted, to be at an end; other- 

wiſe he might recover in the action, and yet be afterwards 

convicted on the original proſecution. 


Judgment for the defendants. 


AzzoT and another, Aſſignees of Far, a Bank- 
rupt, againſt PLUMBE. Tueſday 
15th June, 
HIS wa an aQion of trover, by the aſſignees of a 10 an sies on 
bankrupt, tried before Lord MaNsTIELD at et- a bond, or to 


ninſler. At the trial, to prove the petitioning creditor's Bone 2 bati- 


tioning credi- 


debt, a witneſs was called, who ſwore, that the bankrupt tor's debt which 


had acknowledged to him that he owed the debt upon which ariſes by bond, 
the commiſſion had been ſued out. On being aſked how — — 
the debt aroſe, the witneſs ſaid by bond; and the bond was of the obligor 
then produced. The ſubſcribing witneſs was an attorney, gs eee 
who lived in Semerſetſpire. He was not called, nor was ty of calling tbe 
there any proof that he had'been required to attend, or that fobſcribing wit- 
he could not have been procured. A verdi& was found for 0M 
the plaintiffs ; but Lord MansF1ELD ſaved the queſtion 
on the ſufficiency of the evidence; and Bearcroft, on Tueſ- 
day the 8th of Fune, obtained a rule to ſhew cauſe why a 
nonſuit ſhould not be entered. 

Dunning and Davenport now ſhewed 8 hey con- 
tended, that even if this had been an action on the bond, the 
admiſſion of the defendant would have been the beſt evi- 
dence, and would have ſuperſeded the neceſſity of calling 
the ſubſcribing witneſs. 

Lord Maxs FIELD —To be ſure this is a captious 


objection; but it is a technical rule that the ſub- 


ſcribing witneſs muſt be produced, and it cannot be 
diſpenſed with, unleſs it appear that his attendance 
could not. be procured. It was doubted formerly, whe- 

= | ther, 
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1779. ther, if the ſubſcribing witneſs denjes the deed, you can 
call other witneſſes to prove it, but it was Jetermiined by 
js "of Sir Jeſeph Fekyl, in a cauſe which came before him at 
Pro. Cheſler, that, in ſuch caſe, other witneſſes may he examined; 
| and it has often been done ſince. 

ASHUSRT,Juſtice—If the evidence of the ſubſcribing wit- 
neſs were to, be diſpenſed with by this confeſſion of the bank- 
rupt, the defendant would be deprived of the benefit of 

| croſs examining him, concerning the time of the execution 
: of the bond, which might be material. 
BULLER, Fuſtice—lt is an eftabliſhed rule, that aſſignee: 
muſt prove the petitioning creditor's debt by the{fame evi. 
dence which muſt have been produced in an action againſt 
the bankrupt, and it is neceſſary, to recover on a bond, to 
call the ſubſcribing witneſs, unleſs ſome reaſon can be ſhewn 
for his abſence. 
The rule made abſolute. 


MacPHtRso0N againſt Rox180N. 
Wedneſday | | | 
26th Jene. 
A party in a C 0 * p ER oppoſed the raſtiication of bail for the de- 
cauſe cannot fendant, who was imcuſtody, on the ground, that he had 
_— iran given eight notices to juſtify, and four of them in this term, 
the leave of the by four different attornies, and without havirig obtained 
| — gie, the leave of the court to change his attorney. The Maſter 
bail 5 rpg certified that, by the eſtabliſhed practice, a party cannot 
gives by a new change his attorney without the leave of the court; upon 
— 2 which the bail were not permitted to juſtify [1]. Cooper 
court, the bail alſo inſiſted, that the plaintiff ſhould be lowed the coſts he 
ctr oi To had been put to, by inquiring after ſo many bail, and at- 
tending to oppoſe them; and mentioned that it was the rule 
in the court of Common-Pleas to allow coſts in ſuch caſes. 
T his, however, was refuſed, as it did not appear that this 


court had ever given coſts in fach a caſe. 


ö 11 N S. P. in C. B. Keye v. De Matter, . 40 Ges; 3. 2 Black. 1343, 
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GiLBY againf LoCKYER. * 


N a motion, by Cowper, for a rule to Dew cauſe why 
the proceedings in this caſe ſhould not be ſet aſide for 


irregularity, it appeared, that the defendant and two other different actions 
cannot be held 
to bail upon one * 


perſons had been held to bail, in ſeparate actions, upon 
one affidavit. 'The defendant was named ſecond in the affi- 
davit. Upon ſhewing cauſe on Tueſday, 15th June, the 
Maſter certified that it had been ſettled, that ſeveral defen- 
dants in different actions, cannot be put into the ſame 
affidavit ; and ASHURST, Juſtice, mentioned a caſe where 
ſeveral perſons having been admitted to the freedom of a 
corporation upon one ſtamp, the admiſſion of the per- 
ſon fit named was held to be good, and that of all the 
others void. Upon this the court made the rule abſolute ; + 
but Dunning having ſuggeſted, next day, that the Maſter | 
had miſtaken the practice, that both in this court, and in 
the Common Pleas, it was uſual to put more than one 
defendant in the ſame affidavit, and that, in a caſe which 
came before this court, where no leſs than eight had been 
inſerted in one affidavit, the court had held it to be good 
againſt all, Lord Mansrizlb deſired the matter might 
ſtand over for further conſideration. 

This day his Lordſhip delivered the opinion of the court 
as follows: 

Lord MansPIELD—The Judges of the court of Com- 
mon Pleas, and the Barons of the Exchequer, have been 
conſulted, and they all agree, that they never knew of its 
being the practice in their courts, that more than one 
defendant ſhould be inſerted in the ſame affidavit. If, in 
fact, ſuch a practice has prevailed, it has been without their 
ſanction or knowledge. They all diſapprove of it, and 
conſider it as contrary to the meaning of the act of par- 
liament (5), and a fraud upon the ſtamp-duties. Let the 
judgment ſtand as at firſt pronounced, 

. The rule made abſolute. 


65 12 Geo. 1. c., 29. eee by 5 Geo. 2. c. 27. and made 3 by | 
21 Geo, 2. cap. 3. 
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CorT againſt Bix BECK. 


A cuftom © that : | 
all the inhabi- tained fourteen counts. — The firſt ſtated, That the 


tants of a manor plaintiff was poſſeſſed of certain water corn-mills within 
 thall grind all "Rig 0 2 Wn 
their corn, grain the Manor of Settle in Yorkſhire, and, by reaſon thereof, 


and malt which was entitled to the toll and multure of all corn, grain, and 


8 dall b malt, ground at thoſe mills; That during all the time of 


" uſed or ſpent his poſſeſſion [11], all the tenants, inhabitants, and reſiants 


ground within within the manor, * ought to have ground, and ſtill ought 
the manor at a 66 o ; II h „ . > \ " 
Sertein mill to grind, all their corn, grain, and malt which by them or any 


is good,—On a f them had been or ſhould be uſed or ſpent ground within the 


— —.— * manor, at the plaintiſf's mills, and not elſewhere, and to 


cannot take ad- have paid and yielded, and to pay and yield to the plain- 


_— 3 tiff for the grinding thereof certain reaſonable toll and 
pleadings, * multure [and ought not to have uſed or ſpent, nor to 
| * uſe or ſpend within the manor any corn, grain, or malt 
* ground which had been or ſhould be ground elſewhere than 

* at the plaintiff *'s mills]; That the defendant was a tenant, 

* inhabitant and reſiant within the manor; and that he 

* contriving, Cc. to injure and prejudice the plaintiff, and 

* deprive him of the profits and advantage of his mills, 
„ and of the toll and multure which would have ac- 
© crued to him, Cc. did knowingly, Sc. uſe and ſpend 

„ ground within the ſaid manor, divers large quantities of 
corn, grain, and malt of the defendant, which had been 
& ground elſewhere than at the plaintiff's mills, and which 

© the defendant, at the times of uſing and ſpending thereof, 
* knew to have been ground elſewhere ; by means where- 

e of the plaintiff had been greatly injured in the profit of 

& his mills, and had wholly loſt and been deprived of the 

6% toll and multure which would have ariſen, and become 
* payable to him for the grinding of the ſaid corn, grain, 
& and malt, if the ſame had been ground in his mills.”— 
The fifth count was the ſame with the firſt, except that 
the negative words printed above in a parentheſis, were omit- 
ted. The defendant pleaded the general iſſue ; and the cauſe 

- coming on to be tried at the laſt ſummer aſſizes for 


Yorkſhi rey 


, Iii Tt was determined in the caſe of Chapman v. Flexman (cited infro).that 

: it is not neceſſary in the declaration in this action te ſay that the inhabitants 

had and ought immemorially, &c. and in Coryton v. Litrlebye (alſo cited infra) 
that it is net neceſſary to Jay the mills to be ancient mills. | 


wh 2 3 1 v: , i | - 
HIS was an aQtion on the caſe. The declaration con- 


n 


$5 — 
ny — 
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_ Yorkſhire, the plainiff, to prove the cuſtom, produced, be- 


ſides ſeveral witneſſes; 1. The proceedings in a ſuit in the 


. Exchequer, M. 5 Geo. 1. wherein the then occupier of the 
mills, was plaintiff, and ſome of the tenants and reſiants in 
the manor defendants, and in which an iſſue was ditected to 


try * zwhether by virtue of an ancient and immemorial tenure, cuſ- 
tom or uſage, all and every the tenants, inhabitants and reſiants 
« of and in the manor of Settle had been, and were, tied and 
&« bound, and of right had uſed, and ought, to grind all their 
* and every of their corn, grain and malt, which by them, or 
« anyof them had been or ſhould be uſed or ſpent ground within 


the manor, at the faid corn mills, and not elſewhere, and to 


4 pay to the owner or occupier of the ſaid mills for grinding the 
6 faid corn, grain and malt, ſuch toll: and multure as had been 
« accuſtomably paid or yielded ;”” 2. The record of the ver- 
da, H. 8 G. 1. ps the jury found the cuſtom in the 
words of the ſue); 3. A decree of the court of Exche- 
quer, of 28th ; AREA 1722, eſtabliſhing and confirming | 
the cuſtom; 4. The proceedings in 1756 and 1757, on a 


ſcire facias to revive the decree againſt ſome of the then in- 
one Armitflead, the 


habitants.— To ſhew the breach, 
plaintiff's miller, proved an acknowledgment by the defendant, 
% that he had uſed American flour.” He alſo proved, that 


though the defendant was in very ſubſtantial circumſtances, 


he had only ground one load of malt at the plaintiff's mills 
from October 1773 to Fuly 1774, and only one load of. 
wheat during four years; and another witneſs proved, that 
the defendant brewed about four or five times in the year, 
(but that he had ſeen the plaintiff*s miller bring him malt, 
and no body elſe); that he had known the defendant have 
ze flour in cafks, which he believed might be American 
flour, as none had been brought from the neighbourhood. . 
Several of the witneſſes ſaid, on their croſs examination, 


that oat- meal was much more uſed by the common people 


in the manor of Settle, than flour, that about 40 years ago 
they uſed nothing elſe but oat-meal, and that there is a 


weekly market where oat-meal, not ground at Settle mills, 
is conſtantly brought, and fold to the inhabitants. 


The defendant demurred to the evidence, and the caſe 


came on for argument in Hilary Te erm 19 Geo. 3. (7 ueſday 2d 


February, 1779). 
Mood for the plaintiff —Chambre for the defendant. | 


For the defendant, it was contended, 1. That the cuſtom 


was not proved. 2. That it was void. 3. That the breach 
1. It was faid, on the 


by the defendant was not mn 
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firſt head, that the negative part of the cuſtom was not part 


of the iſſue in the cauſe in the Exchequer, nor eſtabliſhed by 
the decree, nor by the- parol evidence. 2. That if the 


_ cuſtorn, as laid, extended to a prohibition from uſing any 
corn, or maſt, which had come into the poſſeſſion of the 


inhabitants already ground, as flour, meal, Fc. it was fo 


unreaſonable a reſtraint on the liberty of the ſubject, as 
could not be ſupported in law, for that it would prevent 


them from uſing flour, &c.. not made at the plaintiff's 


mills, even if they received it as a preſent, or in charity. 


That formerly the method of trying queſtions of this ſort, 
was by the writ, de ſecta ad molendinum, in the place of 


+ which, actions on the caſe had been ſubſtituted in modern 


times; but that, in all the precedents. of either fort, there 


was no inſtance of ſuch a cuſtom. That in PFitzherbert's 


Natura Brevium (i), it is laid down, that the ſuit de ſecta ad 


molendinum only lies where the party withdraws his ſuit 
-from the mill where he ought to grind, and goes to another ; 
and, in all the declarations i in actions on the caſe, it is ſtated, 
that the defendant did not grind at the plaintiff 's mill, which 

implies that he had corn in a grindable ſtate. That all of 


them, except one in Brownlow (4), go on to ſtate, that he 
had actually ground. at another mill, Harbin v. Greene 5 
Coryton v. Lithebye (m), Chapman v. Flexman (n). That in 


the cafe of Harbin v. Greene, a cuſtom * for inhabitants to 


grind all their grain whatſoever by them ſpent or ſold,” 
at the plaintiff's mills, was held to be void. 3. That, i 
the meaning of the cuſfom, as laid, was, that the corn which 
the inhabitants were poſſeſſed of in a grindable ſtate, ſhould, 


if uſed ground, be ground at the plaintiff's mills, then no 


breach was proved, the only evidence being that the se- 


fendant had uſed American flour. That buying corn already 


reduced to flour might, under particular circumſtances, 


amount to an evaſion of ſuch a cuſtom, but that the de- 


claration ſhould have been differently-framed if the plaintiff 


had meant to go upon an evaſion, which was an injury of a 
different ſort from a dire& breach. That the grievance 


ſlated by the plaintiff was the loſs of the toll for the corn uſed 
by the defendant ; but that he never would have been en- 
titled to any toll for the flour proved to have bees uſed. 


I That it did not appear from the evidence, how the American 
four had been uſed. That it n have been bought and 


© P. 123. or in Ed. 1755. P. mY in)] E. 22 Car, 2. 2 Saund, 112. 
(A). Broconl. Ent, 62, 64, + . (n) Cam. Scacc. M. 1 **. & M. 

(1) 45 HAT: 1. * K | Famer. 238, 2s _ | 
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reſold by the defendant, which would have been neither a 
breach nor evaſion of the cuſtom. That there was no evi- 


dence at all of the uſe of oat-meal, nor any even of malt, 


not ground at the plaintiff *s mills, 


pod, for the plaintiff, inſiſted, that the cuſtom, exactly 
as laid in the fifth count, was proved by the verdict and de- 


cree in the court of Eæcheguer; for the negative words were 
not in that count. That however, the want of them in the 


evidence, made no ſubſtantial variance on the fir/t count, as 
they only contained matter of neceſſary inference. That, 


as to the evidence of the breach, it was not neceſſary for the 
plaintiff to ſhew it with reſpect to every kind of grain. That 
in the caſe of Harbin v. Greene, the cuſtom was held to be 


ill on the ground of its extending to a prohibition of the 
uſe of corn not ground at all [12]. He ſaid he reſted the 


caſe on the firſt and fifth counts; and read a note of the 
caſe of the Mancheſter Mills in the Duchy Court, 21 May 


1757, before Lord MansFlELD and Clive Juſtices aſſiſting 
the chancellor, 13] as being exactly in point. * : 


AsHuRST and BULLER, Juſtices, having ſignified their 


opinion that it was not competent to the defendant to call in 


queſtion the validity of the cuſtom on a demurrer to evi- 
dence, the Solicitor General and Dunning ſpoke to that 
queſtion, The latter contended, that in whatever part of a 


cauſe a party demurs, the proceedings are ſtopt, and the caſe 


brought before the court in ſuch a manner, as that they are 


to ſay, whether, upon the whole record, the plaintiff is en- 


titled to recover. That the defendant could not have taken 
advantage of the illegality in the cuſtom which he now re- 


| lied upon, by demurring to the declaration, becauſe he ad- 


mitted. that, in ſome of the counts, a legal cuſtom was laid, 


and only contended that in thoſe to which the evidence was 
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pointed, the cuſtom laid was illegal. That if he could not 


make the objection now, he would be entirely precluded, 


[12] The ſame objection was taken by Twiſden, Juſtice, to the cuſtom in 


—_ v. Lithebye, | | 

13] That was an application to revive, by ſcire NN a decree of 5 Jac. 
I. againſt the.defendants. The decree had eſtabliſhed a cuſtom that all the 
mbabitants of Mancbeſter ſhould ſend their corn which was to be ſpent in their 
houſes to be ground at the plaintiff's mills. The defendants had bought 
bread made of flour, which the bakers had brought from ſome place in the 
neighbourhood, and which had not been ground at the plaintiff 's mills. Lord 
Mangſſeld, in a ſolemn argument which he delivered on the occafion, laid it 
down; 1. That the decree eſtabliſhing the cuſtom, and which had been con- 


flemed by others, both of a prior and ſubſequent date, ought not to be contro- 


verted, nor the exiſtence of the cuſtom litigated any further before a jury; 
2. That ſuch a decree binds all perſons under the fame deſcription with the 
original defendants z but 3. That it is only in the caſe of a aire# breach that 
ſuch a decree can be revived by ſcire facias, and, if it is evaded, the method of 
proceeding is by a ſupplemental bill. | . 
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in this: court, if the evidence ſhould be thought ſufficient 
to maintain the iſſue, becauſe, in that caſe, judgment would 
be inſtantly pronounced without leaving four days to move 
in arreſt of judgment, which the defendant would have had, 
if the queſtion had gone to the jury. To this the Solicitor 
General anſwered ; 1. That they might have demurred to 
the bad counts ſeparately; 2. That the judgment pro- 
nounced on this occafion would only be interlocutory, after 
which a writ of enquiry muſt iſſue, to ſettle the damages, 
and then, before final judgment, they would have the four 
days, as in other caſes [14]. 

ASHURST, Juſtice, obſerved, that if the court were to 
allow the demurrer to the evidence upon objections to 
the declaration, it would ſeem to poſterity, by the record, 
that the court had determined that there was no evidence to 
be left to the jury. 


„VE 


The court took time to conſider, and, this day, Lord 
MANSsFIELD delivered their opinion as allows : 

| Lord MANSsFTIELID— This is an action on the Caſe, in 

Which the plaintiff ſtates preciſely and ſpecially his ground 

of action, which is (as ſtated. in the firſt and fifth counts) that 
he is poſſeſſed of certain mills at Sette, and that no tenant, : 
inhabitant, and reſiant, within the manor, can ſpend or uſe : 
corn ground, which has not been ground at the plaintiff's i 
mills. The breach aſſigned is that the defendant uſed, 
ground within the manor, ſeveral quantities of corn, &c, * 
which the defendant well knew to have been ground elſe- 1 
| where than at the plaintiff*s mills. To this, the defendant 55 
bas pleaded not guilty. The iſſue is—on the cuſtom,— 85 
the defendant's being ſubject to it, — and the breach. T be = 


| aQtion for money had and received, where concluſions only 


. whether the facts, as alledged in the declaration, are 


plaintiff muſt prove all the three points. The defendant 
does enough if he diſprove any of them. The parties go 
to trial, by the authority of the court, to inquire into the 
truth of theſe facts. This is not like an ejectment, or an 


are ſtated in the declaration, and the premiſes appear 
in evidence. Every thing to be proved is here ſet forth, 
and they have nothing to do at the trial with the queſtion, 


or are not ſufficient to entitle the plaintiff to recover. 
If that had been intended to be diſputed, it might 


[14] If the jury had. aſſeſſed the damages conditiopatly at the trial, as they 
might, and as was done in Scolaſtica's caſe, lud. 410, Qu. if the interlocutory 
and final judgments would have been pronounced uno flatu, or an interval of 
four days left between them ? RE, 


have 
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ould 
10Ve 
had, 
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after 


ages, 
four 
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1s to 
cord n 
ce to 
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round 


appeal 
forth, 


eſtion, 
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Cover. 


might 
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locutory 
terval of 


have 


be final. 
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might have been done in limine, by a demurrer to the de- 


claration. As to the evidence, it ſeems to me that the cuſ- 
tom eſtabliſhed by the decree in the court of Exchequer is 


the ſame, in ſubſtance, - with that on which this action is 


brought. It is admitted on the record that the mills are the 


ſame, and that the defendant is reſiant in the manor— | 


(His Lordſhip then ſtated all the material part of the evi- 
dence).— To this evidence the defendant has demurred, and 
the only queſtion is, whether, if the jury believed the evi- 
dence, it is competent to maintain the iſſue? As to that 
queſtion, there is no doubt but the proceedings in the Ex- 


chequer are evidence to prove the cuſtom, and that the parol 
teſtimony of Armitſtead is evidence to ſhew that the defen- 
The 
demurrer ſeems to be founded on a miſtake concerning the 
It was argued as if it had been 


dant uſed flour not ground at the plaintiff's mills. 
nature of this proceeding. 
ademurrer to the declaration, or a motion in arreſt of judg- 
ment, on the objection that the cuſtom could not be ſup- 
ported in law beyond the caſe of corn in a grindable ſtate, 


and could not extend to flour imported or given to inhabi- 


tants, and ground before it came to their poſſeſſion. But 
that is not now before the court; nor was it under the cog- 
nizance of the jury. Nothing can be ſtronger to ſhew this, 
than the judgment which we muſt give, viz. .** That the 
evidence was ſufficient ta maintain the iſſue. This will not 


which would not have been, if there had been a verdict, 
namely that no damages have been aſſeſſed, and there- 
fore there muſt be a writ of inquiry. 
the defendant may take advantage of any objection to the 
declaration, by moving in arreſt of Judgment, on bringing 
a writ of error, We are all of opinion. that the evidence 
was ſufficient. 

'A writ of inquiry having afterwards been executed and 
damages taken only on the . f/th count, Chambre, in Eaſter 
Term, 19 G. 3. (Saturday 24th April) obtained a rule to ſhew 


| cauſe why the judgment ſhould not be arreſted, and, that 
rule came on to be argued in this preſent term (Lhurſday : 
40th June), by the Solicitor..General, Lee, and Mond, for 


the plaintiff, and e N rb and anden, for the 
defendant. ' 
For tne defendant the 9 en to the validity of 


the cuſtom in the extent contended for by the plaintiff were 
- repeated, and it was allo WP, that the words, in which the 


cuſtom 


The conſequence will be the ſame as if a verdi& _ 
had been given for the plaintiff, But there is one deſect, 
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1779. cuſtom was ſtated, meant only, that all the corn which the f 
inhabitants, Cc. ſhould uſe ground, and which ſhould be I 

Rs ground within the ' manor, muſt be ground at the plaintiff's 4 
Bix IAN. mills. That they would fairly admit of that conſtruction, 0 


. and, if that was their meaning, the defendant could not be 
| charged with a direct breach; and no fraudulent evaſion was 
Jaid, for the formal wards. 40 fraudulently, Ic.“ were not a | 
ſufficient allegation of an evaſion. A great deal was allo 
ſaid on the effect of the evidence, and on the conſequence 
of a judgment over-ruling a demurrer to evidence; but 
what was urged on thoſe heads, was contrary to the expla- 
nation ſolemnly given by the. court of the effect of ſuch a 
demurrer in the caſe of Cockſedge v. Fanſhaw (o). 
The court took time to conſider, and now Lord Mans- 
| | FIELD delivered their opinion to the following effect. 
== 5 Lord MaxsTIEID— When we heard this argued, a 
doubt aroſe on the extent of the cuſtom, whether it goes 
only to corn growing in the manor, and ground there, or to 
all ground corn wherever it may grow, which is conſumed 
' within the manor. But it appears from the anſwers in the 
ſuit in the Exchequer, (which his Lordſhip read) that the 
=. | - defendants then inſiſted on the reſtrained ſenſe, and that 
= they were not bound to grind corn which grew out of the 
| : manor at Settle mills, and the decree eſtabliſhed the cuſtom 
1 to the extent now inſiſted upon, and proves it to be reaſon- 
able. ; 
| The ral diſcharged. 


(o) Supra, E. 19 Geo. 3. p. 114. 127 to 129. Tbe argoment and deciſion on 

the demurrer in this caſe were prior to thoſe in Cockſedge v. Fanſhawv, but the 

- pltimate determination of the preſent caſe was poſterior, and I have, as in other 
Inſtances, thrown together the account of all the e in court upon it. 


The K again the Ixn ABITANTS of St. Jon's, 


© SOUTHWARK. 
A perſon who * an order of two Juſtices, the pauper (who was the 
bas actually widow of one Daniel Tufner) and her three children 


, but 
1 . were removed from Mitcham to St. Jobn's, Southwark, and, 


 landtax, does not on an appeal, the order was confirmed by the court of quar- 


* ſeſſions, ſubject to the . of this court, on the 
NL follow- 


| Rent. | Landlords | i For what. ſin whoſe occu- 


. years. The rate throughout was in the ſame form. 


demand of oyer had not been made. 


were! for the defendant. 
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following facts. The name of the huſband was inſerted 1779. 
in the land- tax rate within the . of Mitchans \ in the Gyn 


— 
The KINO 


8 . <-o 1 


following manner: 


rated. pation. Ty aſſeſſed. 


93 


— 


55 | 5 E 4 
FF - 00 | Oxtoby. | _ Houſe. — 10 10 


— 


00 6c The 8 huſband nies: the houſe — which he 


t is deſcribed' as occupier, and paid the rate for ſeveral 


“ The land tax, by agreement with the landlord, was de- 

& ducted from the cent.“ 
The caſe came on to be argued this day, when ts court 

confirmed the order of ſeſſions. on the authority of Rex v. 


Car jhelton 6 3 
Rous, 1 in n ſupport of the order — Mingay on the other lide 


be) * 15 Geo. 3. . No. 252. 


k 


Boa: TS - againſt Ep) WARDS. Saturday, 


| 19th June. 


\N 4 rule ba OR cauſe why the interlocutory judg- A defendant is 


ment, which had been ſigned for the plaintiff, ſhould tho e e, 


over of the ori- 


not be ſet aſide for irregularity, it appeared, that the defen- 3 and if he 


dant had craved yer of the original, which the plaintiff had Prass ge be 


taken no notice of, but Had aging judgment for want of a 1 


plea. 8 | taking any no- 


Lord MANSFIELD defired the hy to take notice that tice of it. 


the practice for defendants to pray oyer of the original, 


which is ſo much uſed for delay, is not warranted i by any 
rule, / or principle of juſtice. That it is incumbent on the 


court to make their proceedings as little dilatory, oppreſſive, 


and expenſive as poſſible. That it is unneceſſary for the 
defendant to ſee the original after he has been informed of 
the cauſe of action by the declaration. That the court of 
Common Pleas has rejected the practice (a); and that, from 
henceforth, plaintiffs in this court may proceed, as if ſuch 


Dunning and Cowper for the plainif®—The Solicitor G. 
The rule diſcharged. 


1 Fae Bard v Burnham, C. B. 2. 110 12 Geo. 2. Barnes 4to edit. 340. 
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1779. 81 | | 
Ky > 1 5 Ro so againſt CAL E. 5 

une. : KEN - a 2 8 
1 tome of » TH defendant had applied to che court to be dd. i | 
eis charged out of cuſtody on filing common bail upon 4 

| . an affidavit that he became a bankrupt after the debt was 

3 though contracted, and had obtained his certificate. This motion © 
he does not was oppoſed on the ground of his having concealed part of fi 
nee oe his effects, and that the certificate was obtained by fraud. 5 
* Gening, nor The court, not chooſing to determine upon affidavits, di- th 
even when be rected a feigned iſſue to try © whether the certificate was * 
ceſſary affidavit obtained unfairly and by fraud (9). This iſſue was tried at hi 
. in order io ob- the ſittings for Midaleſex, before Lord MANsFIELD; in this | th 
| ov term, when a verdict was found for the plaintiff, and the * 
lo. tificate by the caſe was this day argued upon a rule to ſhew cauſe why _ 


ene th ur there ſhould not be a new trial. 
before the atu- Bearcroſt for the plaintiff— The Solicitor Gantral, Dun- 
al allowance, ning, and Dayrell for the defendant. | 
8 in t appeared from Lord Max SFIELD's report, that whos 
| the counſel for the plaintiff had offered to call witneſſes to 
rove that the defendant had concealed effects to the value 
P 
of 10l. (r), this was objected to as not within the terms of 


the iſſue, but his Lordſhip thought it was, and at any rate 


— — — — — en * — — 
* %- 7 


4 ſaid he would not turn the plaintiff round, but, if the 

"0 jury ſhould find the concealment, would order that to be 
WY indorſed on the Prſtea. There was, however, no ſuch ſpe- 
_.. cial indorſement, ſo that the verdi& was found on the 


| „ ground of fraud in obtaining the certificate; on which head 
the proof was, that notes for money had been given by a 
confidential friend of the defendant, who had managed all 
| his affairs, to two of the creditors, who were thereby in- 
B duced to ſign the certificate; that the defendant did not know 
= of this, at the time when he made the affidavit directed by 
| ſtatute 5 Geo. 2. c. 30. C 10. by which he ſwore that, “ the 
certificate and conſent of the creditors thereunto was 
| | | * obtained fairly and without fraud ;” that this affidavit 
—_ was made on the 4th of September, but was not laid before 
x the Chancellor with the certificate, for his allowance, till 
November, and that, before that time, the defendant had 
been informed'of the notes having been given, and for what 
5 purpoſe. 


(9) 5 Geo. 2. 4 30,.'$7. (r) Lid. 


hats For 
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For the defendant, in ſupport of the rule for a new trial, 


ſome of thoſe who ſigned may have received money to induce 


them to it, provided the bankrupt himſelf was not privy to 
the giving of the money—2. That the words obtained by 


fraud in the act of parliament apply to the /gning by the 
creditors, not to the allowance by the chancellor. 


Lord MansFIELD—l am clearly of opinion, that the 


words of the iſſue took in the whole queſtion, and was ſo in- 


- tended by the court; for where there is a concealment, the 


certificate is not fairly obtained. Fhe queſtion now is, whe- 


ther the certificate obtained by means of notes given to ſome 


of the creditors .is fair, and ſuch as the defendant may avail 
himſelf of? If #here were creditors enough who would ſign 


the certificate, and an enemy of the bankrupt were to give 


money to one of the creditors to induce him to ſign, for the 
mere purpoſe of preventing the bankrupt from receiving any 
benefit from the certificate, this would be a fraud on the 


. bankrupt, and ſhould not hurt him. But the reaſoning on 
the part of the defendant ariſes from not attending to a diſ- - 


tinction, viz. that although a third perſon ſhall not be pu- 
niſbed for the fraud of another, he ſhall not avail himſelf of 
it. There is no caſe in the law where that can be done. In 


the caſe of ſimony, the preſentation is void, though the 


money has been given without the privity of the preſentee. 


In like manner all ſecurities obtained by fraud are void. 


There is no way of compelling the creditors to ſign the cer- 
tificate. They are all left at liberty, and ought to be upon a 
par; and if ſome are induced to ſign it, becauſe others have, 
whom they ſuppoſe to be upon a: par with themſelves, but 
who, in fact, have been paid, this is a groſs fraud upon them. 


So the matter would ſtand if there had been no privity in the 


bankrupt; but there is ſtrong evidence that he knew of the 
notes being given before the allawance of the certificate 

which, in my opinion, is not complete till it is allowed. If 
the fact had come to the knowledge of any of the creditors, 
and had been ſtated by them- to the Chancellor, before the 
allowance of the certificate, he could not have allowed it. 
However I put the caſe vn the broad ground that a certificate 


is void, if obtained by fraud, though without the knowledge 
of the bankrupt. | a 


W1LLEs, Juſtice Perhaps it may be difficult to lay down 

a general rule, how far the certificate of a bankrupt may be 
affected by the act of a friend, and therefore I ſhall give no 
FAS he N a ; opinion 
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| opinion on the firſt point, although I am inclined to think 
that, in this caſe, the certificate would have been void, if 
the defendant had not known of the notes having been given, 
But on the ſecond ground, it was certainly a fraud in the 
bankrupt to permit his affidavit to be read at the time when 
the certificate was allowed; for though it might be true 
when ſworn, it certainly was not true then and therefore 
I am clear that the certificate is void. - | 
A$SHURST, Fuſtice—lt ſeems to me, that the interference 
of a friend, though without the knowledge of the bankrupt, 
is ſufficient to invalidate the certificate, becauſe the teſt 
which the legiſlature requires is the unbiaſſed approbation 


of the creditors. I ſhould be clear on this ground alone, | 


but there is another in this caſe. p 


BuLLER, Juſtice ] ſhall found my opinion ſolely on the 
28 of 5 Geo. 2. which makes it unlawful for third perſons, 
as well as for the bankrupt, to give money to induce cre- 
ditors to ſign the certificate (s). If money is given in order 
to deprive the bankrupt. of the effect of his certificate, where 
there are creditors ſufficient in number and value, without 


l thoſe who are paid to ſign it, the bankrupt ſhall not be hurt 


by this fraud upon him; but, if the neceſſary number and 
value is completed by perlont who are induced to ſign by 
toney, that, though without the privity of the bankrupt, 
is a fraud on the creditors at large, and ſhall not have the 
intended effect. A certificate i is a bar againſt all creditors, 
whether they have ſigned or not, but they ſhall not be de- 
prived of their remedy againſt the bankrupt, unleſs it is ob- 
| tained agreeably to the directions of the ſtatute, This is no 

hardſhip on the bankrupt. The certificate would not have 
exiſted, if it had not been obtained by means which the 
legiſlature has reprobated. The bankrupt ſhall not derive 
a benefit from acts of others which the law has declared to 
be * and Fold, | ö 

The rule diſcharged 
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5 „ 
en. „ 
he AnMiSTEAD againſt Putuyor. "ts. 
en 22d June, 
we N Widuſty, ue 16th, Kirby moved. for a rule to If a plaintiff 
wg ſhew caufe, why the ſheriff of 14:4d/zſex ſhould not gien —_ 
| "retain in his hands, for the uſe of the plaintiff, a ſum of the gefendaut to 
mr money which he had levied for the preſent. defendant, in atis bis judg- 
Pls another action, in which he was plaintiff. The ground of it Verde 
wy the motion was, that the plaintiff had not been able to levy eriff 10 retain 
1 on the effects of the ane, to the amount of his de- Se 710 „ 
2985 mand. mone Which he 
The court, and bar, a that this motion was of the has levied, in 
the another action, 
firſt impreſſion, and Lord MAN SPIEL D faid, that he be- the folk of che 
rai lieved there were old caſes where it had been held, that the defendant, 
10 ſheriff could not take money in execution, even though found 
der in the defendant's ſcrutore, and that a quaint reaſon was 
05 given for it, viz. that money could not be /e However 
ep the rule was granted, and, this day, Bower having informed 
wb the court that he was inſtructed to oppoſe it only fo far as 
and that the attorney's bill, in the cauſe in which the money 
by had been levied, ſhould be paid in the firſt place, it Was 
= made ee with that e 
ors, 1 
de- 1 . | 
ob- MrLuEs . 
no | Wedneſday, 
ave 23d June, | 
4 HIS was an Alen on a policy of inſurance, on the A ſhip and goods | 
0 ſhip the Hope, and her freight, from Montſ-rrat to —_ 3 | | 
18 London. The plaintiff went for a total loſs. The defendant gi, taken and 
| inſiſted that he was only entitled to recover for an average recaptured, and 
| loſs. The jury found a yerdi& for a total loſs, and, upon 4 8 | 
i ure the captain, 
a motion for a new trial, the faQs of the caſe appeared to ating fairly for (/ 
be as follow: The ſhip, when proceeding on her voyage, thc benefitof big C 
employers, ſells £ 
was captured, on the 23d of May, by two American priva- chef hip de, 1 
teers, who took the captain, and all the crew, and part of go, and thereby 1 
the cargo (which conſiſted of ſugars) out of her. The h an end 0. 
rigging was alſo taken away. She was afterwards retaken, inlurcd hall = | 
and carried into New-York, where the captain arrived on cover as for 2 | 
"= the 23d of June, and taking poſſeſſion of her, found, that %s 1 


part of what had been left of the cargo was waſhed over- 
board, that 57 hogtheads of what remained was damaged, | | 
and that the ſhip was _ and in ſuch a ſtate that ſhe | 

could 


_ — 
* 


— 


1 — tr es oe, PPP - 
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—— 
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could not be repaired without unloading her entirely. The 
owners had no ſtore-houſes at New-York, where the ſugars 
could have been put while the ſhip was repairing, nor any 
agent there to adviſe or direct the captain. No ſailors 
were to be had. The only method he had of paying the 
| ſalvage, which amounted to the value of 40 hogſheads of 
fugar, was by ſale of part of the cargo, or the ſhip. The 
captain did not know of the inſurance. If he had repaired 
the ſhip, his expences would have exceeded the freight by 
more than 100/. There was an embargo on all veſſels at 
New-York till the 27th of December, and, by the deſtination 
ct his ſhip, ſhe was to have arrived at London in Juh. 
Under theſe circumſtances, he conſulted with his friends at 
New-York, and reſolved, upon their opinion and his own, 
do ſell the ſhip and cargo, as the moſt prudent ſtep for the 
" intereſt of his employers. The cargo was accordingly fold 
and paid for. The fhip, was alſo contracted for, but the 
perſon who had agreed to buy her ran away, and the 
captain left her in a creek near New-York, and returned to 
England, where he arrived in the February following, and 
gave the plaintiff notice of what had been done, which was 
the firſt information he received of it, and the plaintiff 
. immediately claimed as for a total loſs from the under. 
' writers, and offered to abandon. 
Lord MANSFIELD told the jury, that if they were 
ſatisfied the captain had done what was beſt for the benefit 
of all concerned, they mult find as for a total loſs. 
The Solicitor General ſhewed cauſe, and was to have 
been followed by Dunning and Davenport, but Lord 
ManxsFiELD ſtopped them. —Lee and Baldwin for the 
plaintiff. 
Lord Mansriz.D—The great object in every branch of 
the law, but eſpecially in mercantile law, is certainty, and 
that the grounds of deciſion ſhould be preciſely known. [ 
took great pains in delivering the opinion of the court in 
the caſes of 65 v. Withers (i), and Hamilton v. Mendes (1). 
1 read both thoſe caſes over laſt night, and I think that, 
from them, the whole law between inſurers and inſured as 
to the conſequences of capture and recapture may be col- 
lected. Wherever. a queſtion of law ariſes at ui. prius, 1 
propoſe a caſe, or grant one when aſked for by the counſel, 
and | avoid as much as poſſible blending fact and law 
together, having ſeen the inconvenience of it in Poole v. 


(e) M. 22 Geo, 2. 2 Purr. 683. 
(%) T. x Geo, 3. 2 Burr, 1198. Since pms; 2 ale, . | 
h 25 | aer 
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Fitzgerald (v). But on the trial of this cauſe, it did not 
appear to me that there was any queſtion of law, and no 
caſe was aſked for. It was impoſſible to aſk for one, till 
the facts were aſcertained, and when they were, it would 
have been impoſſible to ſtate them in any way which could 
have left a doubt on the law. It was not contended, that a 
capture neceſſarily amounts to a total loſs as between inſurer 
and inſured ; nor, on the other hand, that on a capture and 
_ recapture, there may not be a total loſs, though there 


remain ſome material tangible part of the ſhip and cargo. 


Neither was it contended, that the captain has an arbitrary 
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power, by his act, to make the loſs either partial or total, 


as he pleaſes. A great deal has been ſaid about what the 


Admiralty could or would have done in ſuch a caſe, in order 


to pay the ſalvage. As to that, it no owner appeared, they 
would condemn the whole ; but if _ ſaw, from the ſhip's 
papers, that there was one, they would not. If there were 


different claimants of the ſhip and cargo, they would leaye . 


it to them to ſay what part ſhould be fold, and, if they dif- 


fered in opinion, would order the ſale of ſuch part as would 
be attended with the ſmalleſt loſs. But all zhat is foreign to 
the preſent queſtion, ' which is ſingly this, whether the con- 
ſequences of the. capture were ſuch as, notwithſtanding the 
recapture, occaſioned a total obſtruction of the voyage, or 


only a partial ſtoppage, as in the caſe of Hamilton v. Mendes? 


In that caſe, and in Goſs v. Withers, great ſtreſs was laid 
on the ſituation of the ſhip and cargo, at the time when the 
inſured had notice, at the time of the offer to abandon, and 
at the time of the action brought. No caſes ſay, that the 
bare exiſtence of the hulk of the ſhip prevents the loſs being 
total. In Hamilton v. Mendes it is laid down that if the 
voyage is loſt, or not worth purſuing, if the ſalvage is 


« high, if further expence is neceſſary, if the inſurer will - 


* not at all events undertake to pay that expence, e. 
* the inſured may ahandon, notwithſtanding a recapture.” 
Here, at the time of the capture, there were no hopes of a 
recovery; no friend's ſhip in ſight ; no means of reſiſtance; 
all the crew was taken out, and part of the cargo; and the 


rigging alſo taken away. Afterwards the ſhip was reteken, 


and brought into New-York. When ſhe was brought there, 
it ſtill continued a total loſs. Neither the inſured, nor the 

inſurers, had any agent in the place. The court of Admi- 
ralty muſt have proceeded ſecundum e@guum & bonum, and 


(v) E. 23 Geo, 2, cited in Goſs v. Withers, 


os | | 8 7 | might : 


—— — 
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| 1779. might have ſold her for the benefit of thoſe concerned. 
& — When the inſured firſt had notice, and offered to abandon 
 Mirrns8 (hich was when the captain came to England), and when 8 


| \ Fuafetan, the ation was brought, i it was ſtill a total loſs. The voyage 


was abandoned, the cargo ſold; and the ſhip left to be ſold, 
The only anſwer the defendant makes, or can make, to this 
is, that the loſs was total indeed, but that the captain made it 
fo, by his improper conduct, for that, on his taking poſſeſſion 
of the ſhip, the loſs became partial, and that he ought to have 


Was 


purſued the voyage. But is this defence true in fat? The L 
captain, when he came to New-York; had no expreſs order, | 
but he had an implied authority, from both ſides, to do what , 
was right and fit to be done, as none of them had agents in v 
the place; and whatever it was right for him to have done, fi 
if it had been his own ſhip and cargo, the underwriter muſt n 
anſwer for the conſequences of, becauſe this is within his 2 
contract of indemnity. Suppoſe there had been no inſurance, d 
what ought. the captain to have done? 1. As to the cargo; Pl 
according to the courſe of the voyage, the ſhip ſhould have p 
arrived at London in July. On the capture, part had been v 
| taken out, ſome was waſhed over-board, 57 hogſheads b 
A damaged, and the whole, from the hakineb of the veſlel, t 
| in a periſnable ſtate. There were no ſtore-houſes, nor could 0 
the ſhip proceed in the ſtate the was in. The crew was cl 
| | gone, and an embargo laid on till December. What, ſhall 251 
=. Aa cargo which was g to arrive at London in Jul, be | 
kept in a periſhable ſtate at New-York, in a leaky veſſel, ſh 
3 fill, December ? 2. As to the ſhip; it was certainly better to ne 
ſell her, than bring her to London. There was no crew 0 
=. - belonging to her, and ſhe had no cargo. Even if all the th 
cargo had been left, the expence of repairs would have ex- | 
; ceeded the freight. If ſhe had beeri brought home, the Cc 
expence of bringing her might have been more than what ar 
ſhe would have ſold for in London. It has been ſaid, that te 
the damage would not have fallen on the ek ror. but tr. 
the argument drawn from thence is a fallacy, for that cir- gi 
cupmſtance goes to determine it to be the intereſt of the le 
inſured to abandon the voyage. The point is, what did Cl 
the pwner. ſuffer by the capture, and it appears that he He 
ſuffered ſo much that it was not worth while to purſue the 
voyage. The whole voyage was loſt. As the captain did ] 
not know of the inſurance, he had no temptation to give of 
the turn of the ſcale to one fide or the other. I left it to 
the j Jury to determine, whether what the captain had done, 


* 
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was for the benefit of the concerned. If they had found 1779. 


that it was, in words, where would have been the queſtion n 
: | MILES 


of law? 5 
The rule diſcharged. 1 6 | 
Fish, qui tam, &c. . BEASLEY. Woesoeſday, 


23d june. 


Anne (w), for taking more than at the rate of five dc is lent upon 


"on cent. by the year, for the loan of money. The caſe pay legal intereff, 


was this: One Grindall had borrowed 1o0l. of the defendant, and à premium 
over and above 


for which he had given him a bond conditioned for the pay- ;, paid chen the 
ment of the principal and intereſt, at the rate of 50. per cent. money is ad- 


vanced, ſuch 
at the end of ſix months. He alſo paid two guineas to the wee e fee 


defendant, as a premium, at the time when the money was itſ-1 exceeding 


advanced. At the end of the ſix months the capital was re- _ 1 ee 
. * e t 
paid, and 21. tos. for intereſt. The action was brought „oid, but the oh 


within a year after the payment of the capital and intereſt, nalty is not in- 
curred till more 


but more than a year after the two guineas were paid, and n * 


the money advanced. Lord MANSFIELD, at the trial, was tereſt is actually 


of opinion, that the uſury was complete, and the penalty in- 7ceived, 
curred, when the premium was paid, and therefore nonſuited 
the plaintiff [15]. 
On Tueſday, the 8th of 3 mood obtained a rule to 
ſhew cauſe, why the nonſuit ſhould not be ſet aſide, and a 


'new trial granted; and on Tueſday, the 15th of June, the 
| eaſe was argued by Bearcreft and Mood for the plaintiff, and 


the Solicitor General, Dunning, and Morgan, for the defendant. 
For the defendant it was contended, that the offence was 


| committed at the time when the two guineas were received, 


and that it would have been uſury although neither the in- 
tereſt nor the capital had ever been paid. That the con- 


tract was not to pay 340. 125. per cent. for half a year, but to 


give two guineas for the loan of a ſum of money, for Which 
legal intereſt was alſo to be paid. Lloyd v. Williams (x) was 
cited, and a caſe of Malory v. Bird, mentioned in Pollard v. 


Scoly 00 where it is ſaid, ““ That if a man contract to have 


[rs]. By ft. 31 Eliz. c. 5. F5. all gui tam aQions upon any ſtatute made or 
to be made (except the ſtatute of tillage) ſhall be brought within one year after the 
offence committed. | x 


(w) 12 Ann. 1 2. c. 16. 5 
(x) C. B. M. 12 Geo. 3. 4 Will. 2 260. fince reported in > -— five 792 
(y) C. B. E. 8 Cro, El. ao. 

ce twenty 
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« twenty pounds for the loan of a hundred, and take nothing 


he is not puniſhable by the ſtatute (z), but if he taketh 
any thing, if but one ſhilling, this is an affirmance of the 


& contract, and he ſhall render for the whole contract.“ 
BULLER, Juſtice, ſaid that the anſwer given by. AsTox, 
Fuſlice, to that caſe, when it had been cited on ſome for- 
mer occaſion, was, that it meant one ſhilling above the legal 
intereſt. | Te | 
For the plaintiff it was obſerved, that the caſe of Mallyy 
v. Bird is only a looſe note of the reporter. That there are 
two diftin& proviſions in the ſtatute of Queen Aur, 


1. That all bonds, contracts, and aſſurances for the payment 


of any principal or money, to be lent, whereupon or whereby 
there ſhall be reſerved or taken above 5 per cent. ſhall be 
utterly void. 2. That all perſons who ſhall upon any contrz& 


take, accept and receive for the forbearing or giving day of 


payment, more than at the rate of 5 per cent. per annum, 


| ſhall forfeit treble the ſum lent. That under the firſt, the 
_6ffence is complete as ſoon as the contract is made, though 


nothing has been paid for the Joan; hut, to incur the pe- 


nalty, more than the legal intereſt muſt have been afualy 
received. That the contract here was to forbear for fix 


months, and 21. 10s. which was all that had been taken, 
accepted, and received more than a year before the bring- 


ing of the action, was leſs than at the rate of 5 per cent, 
by the year; but that, when the additional 21. 25. was 
paid, then, and not till then, the offence for which the 


penalty is given, was committed, for that, till the pay- 
ment, the law allowed the party time to repent, and to avoid 


| 4ncurring the penalty by relinquiſhing the uſurious intereſt. 


They cited Brown v. Fuſſbye (a), where it was held that 


hen for the loan of 807. a bond was given to pay gol. at the 


end of the year, the penalty for taking more than 100. per 
cent. (the legal intereſt at that time) was not incurred, al- 
though the gol. had been tendered, becanſe the lender had 
not actually taken and received more than the legal intereſt; 


but that the ſecurity was void. Body v. Taffell (b), Martin 


Van Hanbeck's Caſe (e), and Hawkins's Pleas of the Crown, 


(+) 13 Eliz. c. 8. That ſlatute revived the ſtatute of 37 H. 8. c. 9. and the 


words there are, that the penalty ſhall be incurred if the party -“ have, receive 


ac ept or tale, &c. I 3, 5. | 
ta) C B. T. 19 El. 4 Leen. 43. 
(b) Scacc. T. 30 EI. 3 Leon. 205. 
te) Scacc. T. 30 El. 2 Leon. 38. 
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Title Uſury 0 d), where re ſame diſtinQion | is made, were 
alſo cited. * 


MANSFIELD delivered their opinion as follows : : 
Lord MANSFIELD—l[t became material in this caſh) to 
determine when the uſury was complete. One fide con- 


tended that it was ſo upon the payment of the premium, and. 


long inclined to that opinion, becauſe it was paid eo nomine 
as above legal intereſt. But I am now ſatisfied, as we all are, 


that the offence was not complete till the half year's intereſt 
There are two branches of the ſtatute. 
Under the firſt, every agreement, contract, and ſecurity for 


more than legal intereſt, is void. I the bond given 
to the defendant in this caſe was void. But under the ſecond, 

the penalty is incurred only by taking, accepting and receiving 
more than legal intereſt, All the authorities lean this way, 
both ancient and modern. 


: | The rule made abſolute; 


(4) B. x, — 82, F 8. 


The End of Tzinity Term 19 GrokGe III. 


7 


The court took | time to conſider, and, this day, Laid: 


In Lloyd v. Williams more than 
legal en had been paid at firſt. | 


FisugR 


againſ} 
BRASLEZ T. 


not to ſettle with 


. 8 
ARGUED and DETERMINED 
IN THE 


Court of K IN G's BENCH, 


oo we n 


Michaelmas Term, 
In the Twentieth Year of the "On of * III. 


8 * 


Saturday, 
6th Nov. 


If a plaintiff 'O0þ a rule to ſhew cauſe why the defendant ſhould not 


1 pay to the plaintiff's attorney his bill of coſts, the caſe 
with the defen- was this: In an action of aſſault there was a verdict for the 


dant before the plaintiff, damages 200. judgment, and a writ of error brought. 


nas of deen Pending the writ of error, the plaintiff perſonally compro- 


paid, the court Miſed the debt with the defendant (who had lain in Jail two 
will not oblige years) and executed a releaſe : having <p of ten guineas 


the defendant t 
pay "= any wn be for the debt and coſts. 


23 —— ts The Solicitor General argued in 1 ſupport of the PE ORs 


Ws H again Ho“ x. 


Cowper for the defendant. 
the plaintiff till Lord MANsFIELD— An attorney has a lien on the money 
bis bill ſhould be recovered by his client, for his bill of coſts: If the money 
paid. 

come to his hands, he may retain to the amount of his bill 
(a). He may ſtopt i it in tranſitu if he can lay hold of it. If 
he apply to the court, they will prevent its being paid over 
till his demand is ſatisfied. I am inclined to go ſtill farther, 
and to hold that, if the attorney gave notice to the defendant 
not to Pay till his bill ſhould be diſcharged, a pay ment * 


"oj Vide ſupra, P. 102. 
| the 


II. 
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the defendant after ſuch notice would be in his own wrong, 1779. 


and like paying a debt which has been aſſigned, after notice. 


But I think we cannot go beyond theſe limits. Though 
there may be ſome room to think that there was colluſion ok. 
here to cheat the attorney, yet, on the other hand, ten gui- 


neas may be a reaſonable compenſation from a man who has 


lain two years in jail. Beſides, this application goes to the 


extent of controverting the validity of a payment of the whole 
debt and coſts to a plaintiff without the privity of his attor- 


ney, and it would be too much to ſay, that a defendant ſhall 
not tranſact the buſineſs of a cauſe with the plaintiff himſelf, 
in a Caſe where there has been no notice not to do ſo from 
the attorney, either expreſs or implied — nothing even like 
ſaying, © I have no ſecurity for my bill,” or, © I ſhall 
ne ver be paid unleſs the plaintiff recover in this action.“ 

| The rule diſcharged. 


The KIx G againſt STx ar roy and others. Tharſiay. 


1ith Nov, 


N information had been filed ex officio, by the Attor- The court will 


ney General, in conſequence of a reſolution of the dot give leave ro 
| quaſh an infor- 


Houſe of Commons, againſt the defendants, for impriſon- mation fled er 


ing the governor (Lord Pigot) and ſubverting the govern- cio * ne _ 
went, of the ſettlement at Madras where they were mem- He mey flop 


bers of the council. The defendants had pleaded, and the the proceedings - 


. : . 2212 ei upon it by nli 
parties were at iſſue, and notice of trial given for the ſittings es, and iis 


after Jaſt term; but the proſecutor countermanded the no- Another. 
tice, and, on Tueſday the gth of November, the Solicitor 
General applied for a rule to ſhew cauſe, why the informa- 


tion ſhould not be quaſhed, ſuggeſting, as the ground of the 


application, that another was ready to be filed, which ſtated 
the offence more particularly, and was better adapted to the 
nature of the charge. The rule was granted, and cauſe was 
this day, ſhewn by Dunning, Wilſon, Arden, and Erſkine. 
They ſaid, there never had been an application of this 
ſort, but that in the caſe of Rex v. Philip Carteret W:bb (a), 
where the proſecution was by indictment, on a motion to 
quaſh the firſt, another having been found, the court would 
not permit i, but upon terms, and by conſent ; and ſaid, 


that it was by no means a motion of courſe. That in all 


(a) EZ. 4 Ges, 3. 5 Burr, 1468. "Since reported in 1 Black. 460. 
| P 2 | caſes 
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caſes where indictments have been quaſhed on the, motion of 
the proſecutor, it has been on the ground of inſufficiency (b), 


which was not pretended in the preſent inſtance. That in 
the caſe of Rex v. Purnell (c), which was an information- 


filed ex officio by Sir Dudley Ryder, then Attorney General, 
againſt the defendant as vice-chancellor, and a juſtice of 
peace in the univerſity of Oxford, the Attorney General had 
put an end to the firſt information, without any application 
to the court, by a noli proſequi, but that he had done this 
on the expreſs order of the King, which order was ſtated 
in his warrant to the maſter of the crown-office (d) to enter 
the nol: proſequi. That, at all events, the court would not 
grant the motion without obliging the proſecutor to pay 


coſts (e). : 


The Solicitor General, in ſupport of the rule, obſerved, 


that the defendant could not ſuffer any injury by the quaſh- 


ing of the information, becauſe the crown might go on to 
trial, and judgment, on the new one, notwithſtanding the 
pendency of the other, for that, on indictments, or infor- 
mations for crimes, the pendency of another proſecution for 
the ſame offence cannot be pleaded, as it may to informa- 
tions for penalties () [1]. He ſaid, that leave to quaſh 
indictments is often granted in the firſt inſtance, without a 
rule to ſhew cauſe. VVV 

Lord MANSsFIEID having aſked the Solicitor General if 
there was any authority or precedent for-quaſhing an infor- 


mation ex officio upon the application of the proſecutor, he 


admitted that he knew of none, and his Lordſhip ſaid, that 


5k Blackft, 37. 


if it was proper to ſtop the information, he did not ſee 
why the Attorney General might not do it by entering a 
nol; proſegui, without the interference of the court. 


BuLLER, Juſtice— What the Solicitor-General has ſtated, 


viz. that the pendency of the firſt information would be no 
plea to the ſecond, is deciſive againſt this motion. It is 


certainly not of courſe to quaſh indictments. All the 


[1] Hawkins, B. 2. c. 26. & 63. ſays that another information depending 
may be pleaded in abatement to an information gui-tam, and cites Cro. El. 261. 


I Koll. Rep. 49, 50, 134. But he ſays nothing on that point as to other infor- 


mations. In B. 2. c. 34. F 1. he ſays, generally, that another proſecution 
depending is no good plea to an indictment, as it is to an appeal or information, 


but he refers to the former paſſage, and therefore probably meant only gui tam 


informations. 


(5) Vide Sir William Withipole's caſe, (4d) Sir James Burrow. 
H. 4 Car. 1. Cro. Car. 147. Rex v. (e) H. 6 Geo. 2. Rex v. Moore, 2 Str. 
Sevan ond Jeffery Foſs. 104. 946. j 

(e) 1 Wilſon 239. Since reported in /) Sir William Withipele's caſe. 
Rex v. Swan and Fefferys. 
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litigated caſes are upon 715 ufficiency, and if the court has 1779. 
even permitted it in the firſt inſtance, it has been becauſe 

they gave credit to the counſel in ſtating the inſufficiency. 9 

The rule * STRATTON, 


RIGHT, Leſſee of Carer, againſt Price and others. 


Friday, 
i2th Nov. 
PON an ejeAment tried at the laſt aſſizes for the 1f a teſtator is in 


county of Glouceſter, a ſpecial caſe was reſerved, * 8 1 
which ſtated the following facts: On the 5th of Decenthey, _— atteſted, 
1777, one Bridges was fent for, to make the will of one the will is not 
Wyatt Cater (under which the defendants claimed) and re- _y eren 

| according to the 
ceived his directions accordingly. It was prepared on five meaning of the 
ſheets, and a ſeal affixed to the laſt, and alſo the form of — i ag 
the atteſtation written upon it. The will was then read eee — 
over to the teſtator, in the preſence of the three witneſſes ſea. 
who afterwards ſubſcribed it, (one of whom was Bridges) 
and he ſet his mack to the two firſt ſheets in their preſence, 

and attempted to ſet it to the third, but being unable from 
the weakneſs of his hand, he ſaid, © I can't do it, but it is 
my will.” After this the three witneſſes went away, being 
deſired to come again. On the day following Bridges, in 
the preſence of two other perſons, not being the two other 
ſubſcribing witneſſes, ſaid to the teſtator, “ will you fign 
your will B- He ſaid he would, and again attempted to fign 
the two remaining ſheets, but was not able. Then Bridges 
went away, and returned the next day with the two other 
ſubſcribing witneſſes, when, the teſlator being in a ſtate of 
inſenfibility, Bridges proceeded to write the form of an 
atteſtation on the fecond ſheet, and he and the two other 
witneſſes put their names to it, in the room where the 
teſtator lay. He died two days afterwards.— The queſtion 
was, whether this will was duly executed for paſſing lands, 
according to the ſtatute of frauds ?—The ieſſor of the platn- | 
tiff was the heir at law. | 

(The words of the ftatnte are, © That the will ſhall be 
* ſigned by the deviſor, or by ſome other. perſon in his 

* preſence, and by his expreſs directions, and ſhall be at- 
© teſted and ſubſcribed in the preſence of the ſaid dewvijar, by 
te three or four credible witneſſes (a) }. a 


(a) 29 Car. 2. C. 3. C. ; 
7 The 
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The caſe was argued by Cotoper for the plaintiff, and 
Adair, Serjeant, for the defendants. 

Adair mentioned before the argument, that the caſe was 
imperfect, in not ſtating, as the fact was, that all the five 
ſheets were in the room, and annexed to each other, at the 
time of the different ſubſcriptions ; but Lord MansFIELD 
ſaid, he had no doubt it was ſo, from the manner in which 
the caſe was drawn up, and deſired Cowper to go on, as if 
that had been expreſsly ſet forth. 

Cowper—This will was not atteſted agreeably to the mean- 
ing of the ſtatute. In Shires v. Glaſcoct ( a), the will was 
ſigned by the witneſſes in an adjoining room, having a win- 
dow, which was broken, between it and the room where the 
teſtator was, and it is expreſsly ſtated, that he mig ht have 
ſeen the witneſſes. The reaſon for requiring the atteſtation 


in the teſtalo:'s preſence is there mentioned to be to prevent 


the obtruſion of another will. There have been ſeveral 
other caſes of the ſame ſort, where, if the teſtator could ſee 
the witneſſes ſign, the court has preſumed that he did. But 
here the teſtator being in a ſtate of inſenſibility, he could not 
poſſibly know what was paſſing. He was indeed corporally 
preſent, but his mind was not there, no more than if his 
dead body had been in the room. 

Adair, Serjeant—lIt does not clearly appear what is meant 
by the word ! zn/enfibility.” It ts certainly. conſiderably ſhort 
of death, and, if the teſtator was alive, I do not ſee how 
it can be ſaid, that the will was not atteſted in his preſence. 
The queſtion is, whether the teſtator, having done all that was 
neceſſary on his part, (for nothing is diſputed but the validity 
of the atteſtation), and the atteſtation having been made ac- 
cording to the 2words of the ſtatute, a fair tranſaction ſhall be 
ſet aſide, becauſe a formality required according to an implied 
intention of the legiſlature has not been complied with ? 
The court has been very liberal in conſtruing the formalities 


| preſcribed by the ſtatute. Actual ſigning is one of them; 


yet that has been diſpenſed with, as appears by a caſe in 
Skinner (b). As to the atteſtation, the expreſſion at the 
end of the caſe of Shires v. Glaſcock ſeems to go farther than 
the line drawn by Mr. Coꝛoper; for it ſays, the ſigning of 
the witneſſes would be ſufficient, although the teſtator 


(a) C. B. E. 3 Fac. 2. 2 Salk. 688. S. C. in Carth. $1. 
(5) B. R. H. 36 and 37 Car. 2. Skyn. 227. The will in that caſe was all 
© written by the teſtator's own hand, ide alſo Le Mayne v. Stanley, C. B. E. 


33 Car. 2. 3. Lev. 1. S. 
| | ſhould 


— — — 


< 


ſi 
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ſhould be ſick in bed, and the curtain drawn. In ſuch a caſe 
he could not, by any reaſonable preſumption, be ſuppoſed to 
have it in his power to ſee them. Even in the preſent caſe 
it does not appear, but that the teſtator might, by poſſibility, 
have epened his eyes, while the witneſſes were fubſcribing 


their names. If he had been perfectly in his ſenſes while 


he ſigned, and till they began to atteſt the wili, and had 
then been ſeized with a delirium, would not the atteſtation, 


if completed immediately, have been ſufficient? The prin- 


cipal intent of the act, in requiring the ſolemnity of the 
atteſtation by witneſſes, is truly ſtated in Shires v. Glaſcoct, 
vi. to prevent the obtruſion of another will for the true 
one; but there was no danger of that ſort here, ſince the 
teſtator had actually ſigned the will he meant to execute be- 
fore he became inſenſible. I have been informed of a caſe 
which was -before this court very lately, by a gentleman who 
was coun'el in it, in which the word “ preſence”? was con- 
ſtrued to mean actual corporal preſence. It was a quo war- 
ranto from Plymouth. By the charter of that borough, ſeven 
aldermen mult be preſent when a new one is elected. To 
make up that number at the ele&i- , the legality of 
which was queſtioned, one who had be 1 in a ſtate of abſo- 


lute idiocy tor ſeveral years was brougt.. to the hall, and it 


was held, that this was ſufficient to ſatisfy the charter ; and 
the court refuſed either to grant an. information, or an iſſue 
to try the ſanity. 

Lord MaNnsF1ELD There are many particular circum- 
ſtances in this caſe beſides the general queſtion. The teſtator 
when he ſigned the two firſt ſheets, had an intention of 
ſigning the others, but was not able. He therefore did not 
mean the ſignature of the two firſt as the ſignature of the 
whole will. There never was a ſignature as of the whole. 
The court, to be ſure, would lean in ſupport of a fair will, 
and not defeat it for a ſlip in form, where the meaning of the 
ſtatute had been complied with. It was upon that principle 
that Shires v. Glaſcock, and other caſes of that fort, were de- 
cided. But this is not a meaſuring caſt, v here there is 
room for preſumption. All the witneſſes knew, at the time 
of the atteſtation,. that the teſtator was inſenſible. He was 
as a log, and totally abfent to all mental purpoſes. - It was 
no ſudden delirium, or ſuſpenſion of the underſtanding. In 
ſuch a caſe, perhaps, the court would lay hold of a very 
flight preſumption. Another thing: It is uſual in precedents 
of wills to ſay, that the witneiſes ſubſcribed at the requeſt of 
the teſtator. That indeed is not expreſs/y required by the 

| 2 ſtatute, 


| 
| 
{| 
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1779. ſtatute, but the practice ſhews the general underſtanding, 
mand the nature of the thing implies a requeſt. 


WW 


W WiIILES and As HRS TH, Juſtices, of the ſame opinion. 
PRICE, BULLER, Juſtice l am of the ſame opinion. The atteſ- 


tation in the teſtator's preſence is as eſſential as his ſignature, 
and all muſt be done while he is in a capacity to diſpoſe of his 
property. Shires v. Glaſcoc was determined ſoon after the 
ſtatute paſſed, when the reaſon and meaning of the clauſe in 


queſtion were exadly known. Here the trunk remained, 


but the man was gone. He could not know whether the will 
that he had begun to ſign was that which the witneſſes atteſi- 
ed. He was dead to all purpoſes or power of conveying 
his property. As to the ſigning of the teſtator, it has never 
been and cannot be diſpenſed with. The courts have only 


had occaſion to decide, in different caſes, what ſhall be a 


ſigning within the true meaning of the ſtatute [2]. 
- | The Paſtea to be delivered to the plaintiff. 


[2] The ſtatute of frauds is often ſuppoſed to have been made upon great 
conſideration ; on an attentive peruſal, however, it will not appear to have 
been very accurately penned. It is I believe univerſally underſtood to be the 
meaning of the ſtatute that the teſtator muſt ſign in the preſence of the ſubſcribing 
witneſſes, yet there is no expreſs proviſion tor that purpoſe in the clauſe (Q 5.) 


deſcribing the ſolemnities which are to attend the execution. It is as univer- , 


ſally underſtood that an expreſs written revocation muſt be executed with the 
ſame ſolemnities as an original will, but, in the clauſe (& 6.) relative to ſuch 


revocations, the ſubſcription of the witneſſes is not directed, while, on the other 


band, the ſigning by the teſtator in their preſence is in ſuch caſe expreſsly pre- 


ſcribed, ; 
WooLLEY againſt CLOUTMAN. 
Friday, : | 
12th Nov: 7 | 8 
Actions for uſe N F TER a verdict for the plaintiff in an action, in this 
and occupation court, for uſe and and occupation, the damages being 


eee ” ge only 11. 7s. 6d. Baldioin obtained a rule to ſhew cauſe, why 


court of con- the defendant ſhould not have leave to ſuggeſt on the roll, 
Tce i that the damages recovered were under 40s. and that the 
| defendant, at the time when the aQtion was brought, was an 


inhabitant, &c. in the city of London, and liable to be ſued . 


in the court of conſcience there under the ſtatute of 3 Tac. 


1. cap. 15. [1]. 


[1] This was the firſt of thoſe covrts of ſummary juriſdiction called courts | 
of conſcience. It had been erected before, but did not receive the ſanction of 


the legiſlature till this ſtatute of Fer. 1. ; 


That 


hat 
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That. ſtatute (/. 4.) enacts, that if it ſhall, in any 
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action of debt or afſump/it proſecuted any where out of tb 


ſaid court of requeſts, appear that the debt to be recovered 


WooLLEY 
again 


doth not amount to 40s. and the defendant [I] ſhall prove . 


by ſufficient teſtimony, or his own oath, that he was in- 
habiting and reſiant in London, or the liberties thereof, when 
the action was commenced, the plaintiff ſhall not have any 
coſts of ſuit, but ſhall pay the defendant his coſts. But, 
by ſect. 6. it is provided, that nothing in the ac ſhall ex- 
tend to any debt for any rent upon any leaſe of lands or 
e tenements, or any other real contracts, or any other debt 
that ſhall ariſe. by reaſon of any cauſe. concerning a teſta- 
ment or matrimony, or any thing concerning or properly 
e belonging to the eccleſiaſtical court,” | | 


Dunning now thewed cauſe. —He inſiſted, that this caſe - 


was within the exception, the words of whica are not 
any action of debt for rant, but“ any debt for rent, and 
therefore the ſubſtance not the form of the action was what 
the legiſlature had in view, the intention being to prevent 


queſtions of title from coming before this inferior juriſdie- 


tion. He mentioned a ſimilar caſe which had been before 
the court ſome time ago, on the ſtatute erecting the court 
of requeſts in the Tower Hamlets (a), in which there is an 


exception (6) in the very ſame words with that in the act of 


ames |. | | | 

The Solicitor General and Baldwin argued in ſupport of 
the rule— They ſtated, that ſuch actions had been uſually 
brought in the city court of conſcience, and contended, 
that, by ** other real contracts, 


(1] By $ 2. tbe right of ſuing in this court, is only given to 0 every citizen 
and freeman or any other perwn inhabiting within the city or its liberties, 
being a victualler, tradeſman, or labouring man,” againſt perſons of the ſame 


deſcription. The 4th ſection which gives the defendant coſts when the da- 


mages are under 408. makes it neceflary for him to prove that be was inhabitant 
and refiant of the city as above, but fays nothing reſtrictive of the deſcription of 


the plaintiff. * However I ſhould ſuppo'e both clauſes muſt be taken together, 


and that the defendant ought to ſhew that the plaintiff was ſuch a perſon as is 
authorized by & 2. to ſue in the city-court, So it ſeems to have been under- 


ſtood in Hickman v. Colley, B. R. M. 13 Ges. 3. 2 Str. 1120; and in Brampton 
v. Crab, B. R. H. 3 Geo. 1. 1 Str. 46. and Pitts v. Carpenter, B. R. F. 


16 Geo, 2 2 Str. 1191. the ſuggeſlion ſtated both the plaintitf and defendant ta 
be citizens of London. The athdavit in this caſe of Woolley v. Cloutman ſtated 
only the defendant's refiancy, and the rule did not go te the ſuggeſtion on the 
roll of any thing touching the plaintiff's deſcription or where be inhabited 
by 23 Geo, 2. cap, 30. which eſtabliſhed the court of the Tower Hamlets, there 
is no reſtriction as to the plaintiff, and any perſon may be ſyed who reſides, 
keeps a ſhop, ſhed, ſtall, or ſtand, ſeeks a livelihood, or. trades; or deals, 
within the diſtrict (5 5). 5 


(a) 23 Geo. 2. c 30. | (b) & 20, 


was meant, covenants for 


rent 


brought againſt . 
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1779. rent by deed, and that the exception only extended to 


w——— ations for rent upon ſpecialties. 

Wooli Lord MaNn$SFIEID—It may have been uſual to bring 
againſt 

Crourman, ſuch actions in the city court; if the defendant makes no 
objection the cauſe proceeds of courſe ; but there is no in- 
ſtance where the point has been litigated, and the juriſdiction 
allowed. The title may come in queſtion in this ſort of 
action; if brought, for inſtance, by a deviſee or purchaſor. 
We think this caſe is within the exception; and, in the 
caſe alluded to by Mr. Dunning, we had all formed the 
ſame opinion; but it was compromiſed. It was treſpaſs 

againſt the officers of the court of conſcience of the Tower 
Hamlets, for taking goods: in execution upon a ov in 
that court [1]. 

'  -BuLLER, Fuſtice, ſaid, that the conſtruQion put upon 
the words real contrafts” was very improbable, becauſe 
at the time when the act paſſed it was not neceſſary that 
leaſes ſhould be in writing, much leſs by deed, which even 
yet is not required. That before this action for uſe and 
occupation came to be uſed (after 11 G. 2. cap. 19. ſeci. 14. 
it was common to bring debt for rent on parol leaſes. 

| | The rule diſcharged (a). 


Ii] By 23 Geo. 2. c. 30. TY 1, execution is given againſt the body or goods, 


4 (a) Vide infra, Waſe v. 3 ent v. Burrows, and We v. Lloyd, 
E. 20 Geo. h 


Wask, Adminiſtrator, againſt WyBuRD. 


Monday, 

15th Nov. | | l | 
If an aQtion of HIS was an action of afſump/it upon a running ac- 
offumpfit is count, and the ſtatute of limitations being pleaded, 


an inhabitant of it appeared, on the trial, that none of the items were 
Middleſex by an within the ſix years except one article of 10s. and the 
edminiftrater, and plaintiff accordingly had a verdi& only for that ſum. The 


he dama 
found arg vader defendant having applied for leave to ſuggeſt on the roll, 


401. the defen- that he lived, at the time of the action brought, in the 


N ny Ag county of Middleſex, and was liable to be ſummoned to the 


geſted on the roll county court under the ſtatute. of 23 Geo. 2. c. 33. by 
in the ſame which, in ſuch caſes, the plaintiff is not to have his coſts, 


manner as if the 


plaintiff had but to pay double coſts to the defendant A rule to ſhew 
! his own cauſe was granted. 
Dy Howarth now ſhewed 8 and e that this caſe 


was not within the meaning of the act, as perſons ſuing in 
| ; © ths 


g ac- 
aded, 


were 
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n the 
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the character of adminiſtrator or executor are not liable to 
the payment of coſts even where there is a verdict againſt 


them. = | | 
The Solicitor General, on the other ſide, inſiſted, that 
the defendant had a right to the ſuggeſtion whatever conſe- 
quence it might have, and ſaid that, it it ſhould not entitle 
him to coſts from the plaintiff, it would exempt him from 
the payment of coſts. | 


Lord MANSFIELD aſked if there was any. exception as 


to adminiſtrators in the ſtatute, and it appeared that there 


is no ſuch exception. | war bs Mes” 
1 b The rule made abſolute (a). 


(a) Supra, Weolley v. — fo 232. infra, Ailway v. Burrows, alſo Wil- 
ſpire v. Lloyd, E. 20 Geo. 3. | e 


DING WALL agamft DuxsrER. 


e plaintiff, as indorſee of a bill of exchange for N 


400l. dated 1oth” July, 1474, and payable in five 


months, brought an action of af/umpit againſt the defendant, holde 


as acceptor. The cauſe came on to be tried before Lord charge -the ac- 
ceptor of 2 bil] 


of exchange, 


MANSFIELD, at the laſt fittings for Middleſex, when two 
ſorts of defence were ſet up. 1. That the bill was given 
for money won at play. 2. That the plaintiff by his con- 
duQ (though not in expreſs terms) had agreed to diſcharge 
the acceptor, and ſeek his remedy only againſt the drawer, 
To prove that the money was won at play, the defendant's 
counſel called the drawer (one Mheate) who had been dif- 
charged under an inſolvent debtors? act; but, as his future 
effects ſtill remained liable to the debt, his Lordſhip rejected 
him as an inadmiſſible witneſs ; and the cauſe went to the 
jury only on the other queition [1]. They found for the 
defendant ; upon which the plaintiff obtained a rule to ſhew 
cauſe why there ſhould not be a new trial, which came on 


to be argued this day. The moſt material facts of the caſe 
were as follow: The bill was accepted by the defendant, 


merely to lend his credit, and accommodate the drawer, 
Fitzgerald, the payee, indorſed it to the plaintiff, and de- 
livered it to him in payment for jewels. After it became 
due, the plaintiff, underitanding that the acceptor never had 


{1] If it had been proved, that the bill was for money won at play, it would 

avc been void in the hands of the plaintiff, though an innocent indorſee for a 
valuable conſideration, Vide the caſe of Bozoyer v. Bampton, B. R T. 14 C. 2. 
2 Bir, 1155, and Lowe v. Waller, infra, T. 21 Geo. 3. Rs | 
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any conſideration for accepting it, and that J/heate was the 


real debtor, wrote to one Ready (YFheate's attorney) on the 


6th February, and on the 4th of November, 1775, preſſing 
him for the payment. Dunſter, on the 13th of February, 
1775, wrote a letter to Dingwall, thanking him in ſtrong 
terms for not proceeding againſt him, but mentioning, in 
the ſame letter, that he had been informed by a perſon who 


had been ſent from him io Dingwall on the buſineſs, that 


Mheate had taken up the bill, and given another, to Ding. 
wall's ſatisfaction. It did not appear that Dingwall tock 


any notice of that letter. Ding wall for ſome time received 


intereſt upon this bill from I beate, and alſo the principal 
due by another bill, which was made at the ſame time, and 


drawn ard accepted by the ſame parties, and under like 


circumſtances. The plaintiff ſuffered ſeveral years to elapſe 
without calling upon Dun/ter, or treating him as his debtor, 
Dunning, and Cowper, in ſupport of the verdia—The 
Solicitor General, Peckham, and Baldwin, for the plaintiff. 
For the defendant, it was argued, that the holder of a 
bill of exchange may diſcharge the acceptor without receiy- 
ing payment, or delivering up or cancelling the bill. That 
ſuch diſcharge may be implied as ſtrongly from circum- 
ſtances in the conduQ of the holder, as if he had expreſſed 
it in direct words. That the queſtion was a mere queſtion 
of fact, to be determined by a jury; and the behaviour of 
the plaintiff in this caſe ſhewed clearly, that he had aban- 
doned all recourſe againſt the acceptor. They cited a caſe 
of Black v. Peele, which was firſt tried before Lord M ans: 


- FIELD, and afterwards before DE GRE, Chief Fuſtice, and 


alſo Walpole and others v. Pulteney, in the court of Exchequer, 
which had been tried a few months ago, and in which, 


they ſaid, there had been an implied diſcharge of the ac- 


ceptor, and, upon that ground, (the jury having found a 


verdict for the plaintiff) the court had granted a new trial. 


On the other ſide, it was inſiſted, that there was no caſe 


u here any thing ſhort of an expreſs diſcharge had been held 


to preclude the holder from having recourſe upon the accep- 
tor. That ſilence towards him, for any length of time within 
the years preſcribed by the ſtatute of limitations, is not 
enough. The holder may proceed againſt a drawer or in- 


- dorſer, (if he hes given proper notice of the non-payment 
by the acceptor when the bill fell due) and recover pat 


agzinſt him, and yet recur, for the remaining part, to the 
drawer. In the caſe of Black v. Peele, there was an exprels 
diſcharge. The caſe was this: One Dallas was the wh 
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pile the acceptor, and Black an indorſee. Black arreſted 
Pile, but finding that no conſideration had been given for 
the acceptance, his attorney took a ſecurity from Dalias, 


and ſent word to Peele, «that he had ſettled with Dallas, 
« and he need not trouble himſelf any further.” Dallas 


ifterwards became a bankrupt, and then Black demanded 
payment of Peele. In Walpole v. Pulteney, a book of the 
plaintiff's own was produced, in which the bill was entered, 


| Fo 


1779. 


Dixc ware 
again . 


Doss rER. 


and over againſt this memorandum, Mr. Pulteney's ac- 


ceptance annulled [2] .“ 


. 


Lord MANSFIEID - There 1s no doubt but a holder of a 


bill may diſcharge any of the parties, but there is this diffe- 
rence between the acceptor and the others, that the acceptor 


is firſt liable, and, to be. entitled to have recourſe againſt 
him, it is not neceſſary to ſhew notice given to him of non- 
payment by any other perſon. In the preſent caſe the queſ- 
tion is, whether any thing has in fact been done to diſcharge 
the defendant. The plaintiff being appriſed that Yheate was 
the perſon for whoſe benefit the bill was drawn, did right in 


conſidering him as his debtor, and recurring to him for pay- 


ment. The defendant was ſenſible of his kindneſs in not re- 
ſorting to bim in the firſt inſtance, and wrote to thank him 
for it. No uſe was made at the trial, nor on the preſent argu- 
ment, of what might have been a material circumſtance, 
viz, the defendant's having written to the plaintiff, that he 
had been informed by a perſon who had been ſent from him 
to the plaintiff to talk with him about the bill, that it had 
been delivered up to J/Þeate. Probably the fact did not 
warrant him in this aſſertion. If the plaintiff, by any thing 
in his conduct, had confirmed him in ſuch a belief, it might 
have altered the caſe; but nothing of that ſort appears. I 
think there is no ground to ſay he was diſcharged, 


Wil LES, Fuſtice—l am of the ſame opinion. I do not 


think ſilence can diſcharge the acceptor. No caſe of a ta- 
cit diſcharge has been produced, In Black v. Peele, the diſ- 
charge was in expreſs words. In Walpole v. Pulteney, the 
caſe was put. upon the entry in the book being an expreſs 


diſcharge. Beſides that caſe is ſtill depending. 


[2] That caſe was tried a ſecond time at Guildhall, at the fittings after this 


term, before Stynner Chief Baron, when Alexander, who had indorſed the bill 
to Walpole, was produced as a witneſs on the part of the defendant, and ſwore, 
that Walpole had poſitively:agreed to confider Pulteney's acceptance as at an end. 
The jury found for the defendant. Walpole had kept the bill from 1772 to 
1775, without calling upon Pulteney. ET” 
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1779. As Hus r, Juſtice— l am of the ſame opinion. An ac. 
Yr ceptor makes himſelf the debtor, and his caſe is different from 
1 — that of the other parties to the bill. Nothing but an el 
| . preſs diſcharge will do. The defendant endeavours to prove 
* a diſcharge from letters, but they do not come up to it, and 
the conduct of the plaintiff amounts only to indulgence to- 

wards the acceptor. ; 13 : 
 BurLER, Fuſtice—T am clearly of the ſame opinion, 
Nothing but an expreſs agreement can diſcharge an acceptor, 
And nothing of that fort appears in this caſe. The plaintiff 
conduct meant nothing more but that he would try to re- 
cover from the drawer, who was the original and true debtor, 
it he could. 5 | 5 


— * 


Ihe rule Mane abſolute. 


Mongay, PLANCHE and another, againſt FLETCHER. 
1th Nov. | | | | | 
If goods are in- IHE Plaintiffs, Planch and Facquery, merchants in 


ſhip from London London, inſured goods © on board the Swediſh ſhip 


we pang fone called the Maria Magdalena, loſt or not loſt, at and from 
I x * . 
wy el. r London and Ramſgate to Nantz, with liberty to call at, 


cleared only for Oſtend, being a general ſhip in the port of London for 


fend, but fails . Nantz. There was a declaration in the policy, that the 


directly for E | k 
Masta, that inſurance was made on account of * certain perſons carrying 


ere oe ＋ c on trade under the name and firm of Vallie & Dupleſi, 
trade in order to Momſieur Luſſeau le Feune, Guillaume Albert, et Paitier de 
fave certain du- *© a Gueule. The defendant underwrote the policy for 


ties both in Eng- 25 | 1 . 
| 111 hg Fri, 300l. at three guineas per cent. The ſhip's clearances from 


thee is no fraud the cuſtom-houſe in London, and her other papers, were all 


on the under. made out as for Oſtend only, but the ſhip and goods were in- 


writer fo far as 


to vacate the po- (ENJed to go directly from London to Nantz, without going 


licy—If an in- to Oftend. Bills of lading, in the French language, dated 
ts Ps mace the 18th of Juh, 1778, were ſigned by the captain in Lon. 


mencement of don, but purporting to be made at Oſtend, and that the goods 


hoflilities, but were ſhipped there to be delivered at Nantz. The policy 


ks Wb holy. was ſubſcribed by the defendant on the th of Fu, and the 


immediately, the lading was taken in between the 24th of July, and the 17th 


| infured is _oot (of Auguſt. The proclamation for making repriſals on 


bound to give 


tte underwriter French ſhips, &c. bore date the 29th, and appeared in the 
notice, though Gazette on the 31ſt of Fay. Two underwriters had ſigned 


the ſhip do not 


ail till after the 


war takes place, and the underwriter is liable in caſe of capture The count in chi country do 
5 the 


N 

An ace 
It from 
an ex- 
prove 
t, and 
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pinion. 
de ptor. 
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ite. 


in that branch of commerce. 
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the policy after the proclamation, at the ſame premium of 
three guineas; one on the 31ſt of Julr, and the other on the 


1th of Auguſt. The ſhip failed on the 24th of Auguſt, and 
was taken by a King's cutter on her way to Nantz. After 
her departure from Graveſend, the captain threw overboard 
all the papers he had received from the cuſtom-houſe at 
Lindon, They had been obliterated by the cuſtom-houſe 
officers at Graveſend, and were no longer of any uſe. The 
ſhip was releaſed by the admiralty, but the goods were con- 


demned. The plaintiffs had no connection or ſhare in the 


ſhip. Such were the material facts of this caſe; as they were 


ſtated, this day, by Lord MansF1ELD in his report, upon 
a new trial. 


1 rule to ſhew cauſe why there ſhould not 
The cauſe had been tried at the laſt ſittings at Guilaball, and 
a verdi&t found for the plaintiffs. The grounds of the ap- 
plication for a new trial were two, 1. That there was a 
fraud on the underwriters, the ſhip having been cleared out 
for Oſtend, and yet never having been deſigned for that place, 
2. That, as hoſtilities were declared after the policy was 
ſigned, and before -the ſhip failed, the defendant ought to 
have had notice, that he might have exerciſed his diſcretion 


- whether he would chuſe for a peace premium to run the-riſk 


of capture. Beſides the facts above-mentioned, his Lord- 
ſhip ſtated, that the plaintiffs had produced evidence to ſhew 
that all ſhips. going with goods of Britrh manufacture to 
France clear out for Oſtend without meaning to go thither, 
and that this is univerſally underſtood by perſons concerned 
The reaſon ſuggeſted for 
clearing out for Oſtend, and afterwards making bills of lading 


3 from that place, were, that the light-houſe duties are 


ſaved, which are payable when the voyage is known to be 


directly down the channel, and that the French duties are 


leſs upon goods from Oſtend than from England. 
The Solicitor General, and Bower for the plaintiffs— 

Dunning and Davenport for the defendant. | 
For the defendant, the fabrication of falſe and colourable 


papers, and the ſuppreſſion of the true deſtination of the 


ſhip, were urged as circumſtances of fraud, tending to miſ- 
lead the under writer, as to the voyage intended to be inſured, 
and the nature of the riſk. But the ſecond objection was 
chiefly relied upon, and it was ſaid, that it was the duty of 


the inſured to have given the underwriter information, that 
the ſhip continued in the river after the proclamation. It 


was alſo contended, that in time of war, the exportation of 
| | | __ enemy's 
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enemy's property, even in neutral bottoms, was illegal, and 
that an inſurance upon ſuch goods was void. 


In anſwer to this, it was ſaid, in the firſt place, that 
there was no compulſion, by the terms of the inſurance, for 


the ſhip to go to Oſtend. If her fixed deſtination as under. 
ſtood by the underwriters had been from England to Oſtend, 
and from Oſtend to Nantz, the policy would have been other. 
wiſe worded; and the courſe of the trade being notorious, 
the defendant could not be deceived.or miſled by her being 


cleared out for Oſtend. As to the ſecond objection, the rup- 


ture with France was impending and expected by all the 
world at the time when the policy was ſigned. The pro- 
clamation did not contain an interdiction of commerce be- 
tween the two nations; the packets and mails paſſed regu- 
larly between Dover and Calais long afterwards. There was 
nothing illegal in exporting or infuring French property in 


neutral bottoms after the proclamation, and the premium 
on ſuch goods in neutral ſhips did not riſe for a long time at- 


ter the commencement of hoſtilities. If the tranſaction had 
not been ſtrictly legal, there were caſes where the court had 


refuſed to grant a new trial on that ground when the objec- 
tion was againſt the juſtice and conſcience of the caſe (a). 


Lord MANnsFIELD—This verdi& is impeached upon two 
grounds. 1. It is ſaid there was a fraud on the underwriters 
in clearing out the ſhip for Oſtend when ſhe was never intended 


to go thither. But I think there was no fraud on them,— 


perhaps not on any body. What had been practiſed in this 


| Caſe was proved to be the conſtant courſe of the trade, and 


notoriouſly ſo to every body. The reaſon for clearing for 
Oſtend and ſigning bills of lading as from thence, did not fully 
appear. But it was gueſſed at. The Fermiers Generauæx have 
the management of the taxes in France. As we have laid a 
large duty on French goods, the French may have done the ſame 
on ours, and it may be the intereſt of the farmers to connive 
at the importation of Engliſh commodities, and take Oftend 


duties, rather than ſtop the trade, by exaQting a tax which 
amounts to a prohibition. But at any rate, this was no fraud in 
this country. One nation does not take notice of the revenue 
laws of another. With regard to the evaſion of the light- 


houſe duties, the ſhip was not liable to confiſcation on that 


(a) They cited Deerly v. Ducheſs of Mazarine, B. R. H. 8 W. 3. 2 Salk. 646, 
Smit b v. Page, M. 8 W. 3. B. R. ibid 644. Spar bes v. Spicer, B. R. H. 10 M. 3. 
2 Salk, 6485. FP. recognized in Alen v. Feſball, C. B. M. 18 Gee. 3. 2 Blackft 

e | ; account, 
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account. 2. The ſecond objection is that the policy was 1779. 
made before, and the ſhip ſailed after, the proclamation CG 
for repriſals. But every man in England and France, on PLANCHE 
the 15th of July, expected the immediate commence- againſt 
ment of a war. I will not ſay it was actually commenc- Frercuts. 
ed; but the ambaſſadors of both countries were recalled; 

the Pallas and Licorne were taken; the fleets at ſea; and, 

as it appeared afterwards, waiting for each other to fight. 

It does not appear that the goods were French property 

[1]; an Engliſhman might be ſending his goods to' France 


in a neutral ſhip, But it is indifferent whether they were 


Engliſh or French. The riſk inſured extends to all cap- 


tures [2], and as two other underwriters ſigned at 


ſame premium, after the proclamation, it appears that 
the riſk was in view. when the defendant ſigned. Shall he 
avail himfelf of an event which encreaſes the riſk, but 
which he had in contemplation when he underwrote the 
policy? I am of opinion that there ſhould not be a new 


trial. 5 N | 
8 The rule diſcharged. 
[ij It was aſſumed by the counſel for the defe from the natnes of the 


perlons in whom the intereſt was declared being Freach, and from the condern- 
nation of the Admiralty, OY Ro 1185 ks | 
(a] Thedeſcription of the riſſe was in the uſual printed form. bs 


. 


Jonxs rox and another againſt SUTTON . 


1 on board the ſhip Venus, loſt or not loſt, © at and 3 
« from London to NEw YORK, warranted to depart with 4 — 'of .. 
« convoy from the channel for the voyage (a).“ - country, is void. 
The cauſe was tried before Lord MANSFIELD at the 
laſt ſittings at Gui/dhall, and a verdiQ found for the plain- 
tifs. The defendant obtained a rule to ſhew cauſe why 
there ſhould not be a new trial, which came on to be ar- 
gued immediately after the foregoing caſe of Planche v. 
Fletcher. The facts, upon his Lordſhip's report, appeared 
to be theſe : The ſhip' was cleared for Halifax and Neu- 


Fo was an action on a policy of inſurance on goods An aſfurance of 


Tork. She had proviſions on board which ſhe had a li- 


cence to carry to New-York, under a proviſo in the prohi- 


- bitory act of 16. Geo. 3.'cap. 5. But one half of the 


{o) Vide Lilly v. Emer, ſupra, F. 80 Ding 4 NN 
: — | Q cargo, 
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I 179- | cargo, including the goods which were the ſubject of thi 5 
policy, was not licenſed, and was not calculated for the I 
Jonnsron Halifax market, but for New, York, There had been a d 
againſt. proclamation by Sir Wi illiam Hawe to allow the entry I 
SUTTON, of unlicenſed: goods at New York, and though. there were b 
bonds uſnally given at the cuſtoni-houſe here, by which 0 
the captain engaged to carry the goods to Halifax, thoſe b 
bonds were afterwards cancelled, on producing a certificate ti 
from an officer appointed for chat purpoſe at New Vert, fi 
declaring that they were landed there. The commander 
in chief had no authority under the act of parliament to 
iſſue ſuch proclamation, or to permit the exportation of 
unlicenſed 50 The Venus was taken in her paſſage to 
New Tork III, by an American privateer. - 
Dunning and Peckham for the PPT be Solicitor Ge- 
neral and Lee for the defendant. _ 
On the part of the plaintiffs, it was contended, * 2 
verdi kt agreeable to the juſtice and conſcience of the caſe, 
although the tranſaction might not be ſtrictly legal, would 
not be let aſide by the court. The caſes cited on this 
point in Planche v. Fletcher (z), were inſiſted upon, and a 
modern caſe of Burton v. Thompſon (a), was alſo mention- 
ed in ſupport of the fame doQrine., 
On the ather ſide, it was ſaid, that the plaintiffs* coun- 
ſel were ſo well convinced that the objection was fatal, 
that they called far the cryer to nonſuit their clients, but 
the jury delivered their verdi& before he could be found. 
That there was no imputation on the defendant in mak- 
ing this defence, becauſe, on the face of the policy, it 
was lawful ; for licenſed goods might be legally carried to 
Neu York. Hog to preſume. that the goods inſured 
- Were licenſed. , The inſurer has no opportunity of ſee- 
dg the clesrances. 

Lord Max SHARE LD—The whole of the plaintiff's caſo 
goes on an eſtabliſhed practice, directly againſt an a& of 
parliament. If the defendant. did not know that the 
er were unlicenſed, the objeAion | is fair as er the 


til The ſtatute (8. 1.0 prokidi all commerce with the province of New 
or k (amongſt others), and confilcates all ſkip: and "their cargoes which ſhall 
found tradiag, er going to, or coming from trading wit them Then 
here in a 1 (F 2.) excenting chips laden with proviſions for the uſe of 
b Maje * llects or Asien or the inhabitants of any town poſſeſſed oa bis 
— 2 vided che maſter — produce à licence, be fe 
ad che quay and ſpecies of proviſions ; but by the ſame 
Ks it is Ln che goods not licenſed, found © _ board ſuch ſhips, ( 
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parties. 
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parties. If he did, he would not deſerve to be favoured. 1779. 


conſtables of Frome, and the other defendants in their aid, 


_ Batt having mentioned the caſe of Davis v. Leving, re- : 5 


But, however that be, it was illegal to ſend the goods to 
New York, and in pari delicto, potior eſt conditis defendentis. Jouxs rox 
It is impoſſible to bring this within the caſes which have againſt 
been cited, bacauſe here there was a direct contravention SUTTON. 
of the law of the land,—As to the nonſuit, if it had 

been recorded, I ſhould, have ſet it aſide, that the plain- 

tiffs might not imagine themſelves injured by the admiſ- 

fion of ther e.. 1. To 

| III! be rule made abſolute. 


8 % Wi lers. On Tueſda 
g LEE againſt Wau ITE and others DK. 4 


(HIS cauſe, . which was an action of treſpaſs. for The inhabkants 

T taking the plaintiff's goods, was tried before of one — 
EAT H, Serj eant, at the laſt aſſixes for Somer ſetſbir, 6. rough, 0% — 

The defendants juſtified under the ſtatute of 1 2 Philip corporne are not. 

and Mary, cap. J. (a). A verdict was found for the fad a F. and * 

plaintiff, but ſubject to the opinion of the court on a caſe A cap. 7. 

which ſtated—That Frome is an antient market-town, but . 

not a town corporate, nor having any guild, fraternity or &c. in other 

liberty ; that the plaintiff, at the time of ſeizing the goods Se 1, 09%" 

in the declaration mentioned, did not inhabit in Frome, but and not in open 

was an inhabitant of the city of Hereford, carrying on the fair, 

trade of a linen-draper there; and that, in the room in 

the declaration mentioned, in the town of Frome, and not 

in any open fair, he proffered to ſell, by retail, the goods 

in the declaration mentioned, being part linen-cloth, part 

haberdaſhery, and the reſidue mercery wares, not being of 

his own making [1] ; that two of the defendants, being 


_— the room, and ſeized, and carried away the 
| Batt for the plaintiff Davenport for the defendants. _ . 


ported in Levinx (5), (where, upon a demurrer, it was 
adjudged, that the inhabitants of one market- town might 
ſell their goods by retail in another, and were not 
meant to be prohibited from ſo doing by the ſtatute 


Ui! B 5s. of the ſtatute, there is an exception 28 to the linen or woollen 

wo the vendor's own making. 3 8 
2) F, 2. 
(% B. K. 25 Car. 2. 2 Lev. 89. CC 


P 
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1 779. of Philip and Mary,) Davenprrt- admitted, that it was 
\w>  decifive; and the court, without argument, declared 7 
tthemſelves to be of that opinion. 1 2 | 
2 | The Fuſtea to be delivered to the plaintiff. 


Tuer JANSON and atiother, Aſſignees of Bux rox, a | 


16th Nov. Bankrupt, againſt WiLLs0vN. ... 
il EL . 3 . 1 3 8 . F | 
ö The 8 IHE defendant having obtained a judgment againſt | 
1 . — Burton, levied on his effects to the amount of his 4 
| f when recorded debt, on the 25th of January, 1779. On the 25th of | 
oe op — February following, a commiſſion of bankruptcy iſſued 
| 9 41. are againſt Burton, and he was found a bankrupt on the evi- 


— dence of Anne Wells, then his ſervant, who. ſwore to ſe- | 
to prove the veral acts of bankruptcy on the 7th, and 8th of January. | 
precife — + Before the ſheriff had paid the money over to Vilſin, | 
—— was the aſſignees gave him notice not to part with it, ſtating | 
cornmitted if to him, that an act of bankruptcy had been committed | 
{pecified mherelB- before the execution of the writ of fer faciar. The ſhe- | 
| riff applied for, and obtained, leave to pay the money into 
„court, and the aſſignees having moved that it might be 
"= | Paid over to them, the court directed a feigned iſſue to 
| Þ wy, « whether Burton became a bankrupt before the 25th | 
4 . day of January 1579. At the trial, the plaintiff 5 
proved that Anne Wells was dead, and produced an office | 
copy of the record of her depoſition, made according to | 
the directions of the ſtatute of 5 Geo. 2. cap. 30. 5 41. | 
in order to ſhew, that Burten had committed an act of | 
| 


bankruptcy before the 25th of January. It was ohjected, 
at the trial, that it was not the meaning of the ſtatute, 
that the depoſitions, when entered of record, ſhould be 
evidence of the preciſe time of the party's becoming a 
bankrupt, but merely that he was ſo before the commiſ- 
ſion iſſued. Lord Mansr1tiD, before whom the cauſe 
was tried at laſt fittings at Gui/dhall, admitted the evidence; 
and a verdict was found for the plaintiffs; but his Lord- 
hip ſaved the point; and the defendant, in the beginning | 
of this term obtained a rule to ſhew cauſe why the verdict | 
mould nat be ſet aſide. 1 | | 
The caſe came on to be argued, this day, by the Sol- | 
ci tor General, and Davenport for the plaintiff.— Dunning and 
Er ſtine for the defendant. on” | 
In fupport of the rule, it was argued, that the 
| | | purpoſe of the proviſion . for making a record: of the 
| | depoſitions is declared by the preamble to be to 
protect the titles of purchaſers under — | 


was 


clauſe, nor of the act, any proviſion for atteſting or ſigning the Fre 
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of | bankrupt, which purpoſe is attained, if depoſitions 


ſo recorded are only admitted as evidence of every thing 
neceſſary to ſupport the commiſſion, and, for that end, 
proof that there was an act of bankruptcy before the com- 
miſſion iſſued, is ſufficient. If the more extenſive conſtruc- 
tion were received, the effect, in numberleſs inſtances, 
would be, to overturn, inſtead of eſtabliſhing, titles under 


commiſſions. A man who has been in poſſeſſion almoſt 


twenty years might loſe his eſtate, in an ejectment, on this 


ſort of evidence. When a commiſſion is opened, the 


commiſſioners never inquire, or croſs- examine the witneſs, 


as to the preciſe time of the bankruptcy, and therefore no 


preciſion on that point is to be looked for in the depoſitions, 


and Lord Haz DI Ex publicly approved of that method 
of proceeding, and ſaid, that the commiſſioners ought not 
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to find the exact time, not thinking that within theilt 
province. When a ſtatute encroaches on the general rules 
of law, by making that evidence which otherwiſe is not, 


it ought to be conſtrued ſtrictly, and not carried beyond the 
purpoſe for which the innovation was introduced. 4:7 


On the other ſide, it was ſaid, that tlie act of parliament 


was compulſory as to reading the depoſitions in evidence, 


The degree of credit a jury might chuſe to give to them 


diſbelieved. The argument from the manner in which the 
preamble of the clauſe of the ſtatute on which the point 


aroſe was worded could have no weight. It ſpecifies only 


the inconvenience to purchaſors of meſſuages, landt, tene- 


was another - queſtion. They might be contradifted or 


ments,” or hereditaments 5 would it be contended, that pur- 


chaſors of perſonal property could — . of the 


depoſitions, when recorded, to prove their title? If thoſe 


depoſitions are to be read in evidence, they mult be taken 
all together, and cannot be garbled, and part conſidered as 
admiſſible, part not, Beſides, the enaQing part is general, 


in the manner directed by the act, “ ſhall and may be given 
in evidence to prove ſuch commiſſions, and the bank- 
ruptey of ſuch perſon againſt whom ſuch commiſſion 


| © hath been or ſhall be awarded, or other matters or 
Lord 


* things [J.“ 


[1] There is a remarkable inaccuracy in this ſection of s Gee, 2. c. 30. 


which was not mentioned on this occaſion. After preſcribing the manner ot 


entering the commiſſion, depoſition, proceedings, and certificate, of record, i! 
lays, that true copies,  ** figned and atteſted as herein-after ment ianed, 1 
and may de given in evidence, but there is not in the ſubſequent part of the 

Q 


de. 


and ſays, that copies of the record of depoſitions made up 
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Lord MansFIELD—At the trial, I had a recollection 
that this queſtion had come before the court upon ſome 
former occaſion, and that Sir Fletcher Norton had argued it, 
egainſl but I did not remember the event. The objection to the 
WI LLSON. evidence ſeemed to me to have weight in this cauſe, where 
the only fact in iſſue is the time when the bankruptcy took 
place. I took the ſafeſt way. I admitted the evidence, 
and left the jury to judge of the weight of it, but ſaved 
the point for the opinion of the court. Upon conſidera- | 

tion, it ſeems clearly determined by the act of parliament 

itſelf. The witneſs cannot tell his ſtory before the com- 

miſſioners, without ſaying wen the act of bankruptcy was 
committed. He muſt mention fiat, naturally, and of 
c.ourſe, and therefore is the more likely to ſpeak the truth. 
In many caſes its being an act of bankruptcy depends on 

the time. The legiſlature conſidered the commiſſioners as 
indifferent perſons, examining the witneſſes with imparti- 
ality, and taking care of the intereſts of all parties. It is | | 
< 
| 


1 D ˙A 0 ara At - 


very common for the enacting part of a ſtatute to extend 
beyond the evils mentioned in the preamble, and the Engliſh 
language does not afford more general words, than thoſe 
_ .uſed in the enacting part of this ſtatute. It turns out, that 
this very point was agitated in the caſe of Alderſon v. Ten- 
ple (a), and, aſter conſideration, the court was unanimous, 
that the at is concluſive, and the depoſitions admiſſible 
evidence to all purpoſes. 
Wil rxs and AgnuRsT, Juſticet, of the ſame opinion. 
BuLLER: Juſtice—I have a note of Alderſon v. Temple, 
| which mentions this point, and Mr. Davenport has lent me 
one of his, which is very accurate (5). The court at firſt, - 
were not aware of the words of the act, but afterwards, 
though there was no expreſs deciſion, the audience were 
impreſſed with the idea that they were all clearly of the 
1 inion juſt ſtated by his lordſhip.” The preamble of the 
does not merely recite the inconvenience. ariſing to 
| . under a commiſſion, but alſo thoſe to which the 
creditors of a bankrupt were expoſed. What Lord 
HarDwicke ſaid has been miſunderſtood. He was 
ſpeaking of 'the adjudication by the commiſſioners, not 
of the depoſitions, which muſt mention the time, ſo as 
to. fix it after the date of the petitioning creditor's 


made. It is only enacted that the Chancellor ſhall appoint a met: who ſhall by 
+ himſelf or his deputy, by a writing under his or their hands, enter of record 
ſuch commiſſions, &c. 2x. How the copy of the depoſition in this caſe was 
atteſted and ſigned 
() 7. 8 Geo 3. 4 Bury. 1235. Since reported 1 Tony: 660. But this point 
Is not mentioned by either of thoſe reporters. 
„ 5) Mr. Juſtice Buller read Mr. Davenport” rgote. 


debt, 
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debt, and before the iſſuing of the commiſſion [2]. 1779. 


Some adds of bankruptcy depend entirely on the time. 
Thus, keeping houſe of a Sunday cannot make a man a | JANSON / 
bankrupt. It is unneceſſary, in this caſe, to determine, againſt 
whether the depoſitions might have been contradicted. WILLsSON- 

U x; The rule diſcharged. FART 
[2] The Solicitor General fail, Lord Hardeicke's reaſon for adviſing com- 


mifſioners to find the bankruptcy generally was that they might allow all who 
were creditors prior to the date of the commiſſion to prove their debts. 


| MacpowgaLL againſt Fx As ER. 
| | » * ff . Tore 

. a : 4 « Py £ , j 6 * 
FHs was an action upon a policy of inſurance on the 1 % ae 


; ſhip the“ Mary and Hannah, from New York to Phi- tion that a ſhip 
« /ade/phia.” At the time when the inſurance was made, was ſcen ſafe on 


which was in Londen on the goth of January, the broker re- — 8 5 been | 


| preſented tha ſituation of the ſhip to the underwriter as fol- two t 


irds of her 
ows: © The Mary and Hannah, a tight veſſel, ſailed with „el Tal fit bad 
« ſeveral armed ſhips, and was ſeen ſafe in the Delaware on got as far as was 


.cc the 11 th of December, by A ſhip which arrived- at New _— — 


Fork.“ In fact, the veſſel was loſt on the gth of December, by before the day 


, g 5 - mentioned, the 
running againſt a chevaux de friſe, placed acroſs the river. ale ig mate. 


The cauſe came on to be tried before Lord MANSFIELD, rial, and makes 


at the laſt ſittings at Guildhall. The defence was founded the policy void. 


on the miſrepreſentation as to the time when the ſhip 


was ſeen; and the repreſentation and the day of the loſs 
being proved, the jury found for the defendant. On Monday 
the 8th of November, Dunning obtained a rule to ſhew cauſe 
why there:ſhould not be à new trial, which came on to be 


argued this day. | 


The Solicitor General and Dunning for the plaintiff— Lee 

and Davenport for the defendant. 193 6 22 
On the part of the plaintiff, the difference between a war- 
ranty and a repreſentation was much enlarged upon. It 

was admitted, that the repreſentation in this caſe was falſe 
in point of fact, though the inſured, at the time, believed 
it to be true, It was alſo admitted, that a repreſentation, 


if falſe, in a material point, annuls the contract. But it was 


contended, that the particular day when the ſhip had been 


ſeen in the Delaware was not material. That the meaning 
of the repreſentation was to inform the underwriter, that 


the ſhip had got ſafe through two thirds of her voyage from 


New. . ork, and beyond the reach of capture, ba oi 
| | ate 


i 
4 
: 
; 
. 


248 
1779. 
— 


ALL. 


againſt 


| FRASER. 


a ndẽa repreſentation is perfectly well ſettled. A repreſentation 
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ſtated as to that material part was perfectly true, and that 
was all that was neceſſary, as was decided in the caſes on 
Macov- the inſurance of the Julius Ceſar (a). If the repreſentation 


had been, that ſhe had been ſeen on the 8th or gth in the 


Delaware, it would have made no difference in the premium. 
There might have been circumſtances which would have 
rendered the day material, as a bad ſtorm on the gthor 40th; 

but there was nothing of that ſort in this caſe. An i eh 


onal miſrepreſentation was not imputed to the inſured: 


The manner in which the miſtake aroſe was this [1]: The 


captain who had met the ſhip ſaid, that he had ſeen her on 


the fifth day after her departure from New Tork. It ſcems a 


ſhip is faid to fail from New Yert indifferently, either when 


the ſails from che. quay at New York, or from Sandy Hock. 
When. the captain mentioned her departure from New York, 


he was underſtood. to mean from Sandy Hook, and it was 


known. that ſhe failed from-thence on the 6th; but it turned 


out that he meant to ſpeak of her eee from the quay, 
which was ſome days before. 


For the defendant, it was urged, that the materiality of 
the fact miſrepreſented was befare the jury, and that they 


bad exerciſed their judgment upon it, and determined, by 
their verdict, that it was material. 


Lord MAaN$FIEL D>— The diſtinQion between a warranty 


5 muſt be fair and true. It ſhould be true as to all that the 


inſured knows; and, if he repreſent facts to the underwriter, 


without knowing the truth, he takes the riſk upon himſelf. 


But the difference between the fact as it turns out, and as 


_ repreſented, muſt be material. The ſhip, there, was only 


fitting out when the inſurance was made. No guns nor men 
were put on board. It was only ſaid what was meant to be 
done, though different, was advantageous, or more ſo, than 
what had been repreſented. There was no evidence of 
actual fraud in the preſent caſe, and no queſtion of thas ſort 
ſeemed to be made. But there was a poſitive averment, 
that the ſhip, was ſeen in the Delaware on the 11th of 
December. The underwriter was deceived as to that fact, 


and enteived” into the contract under that deception. 0 5 


[J This was EN 8 Weine from New York, but which had not 


deen W at the trial. 


| FA Pawſon v. kor, &c. ſupra, f. 11. note 3. a 


There 


to 


of the inſured. He ſhould have made the repreſentation 4 25 
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There was no evidence at the trial when ſhe was ſeen in the 1779. 
Delaware, or in what condition; but, ſuppoſe the fact ha 
been explained in the manner now ſuggeſted, why did the Mac po-. 
inſured take upon him to compute the day of the month on ALI. 
which ſhe had been ſeen? Why did he not mention exact- againſt 
ly what his information was, and leave the underwriter to FRASER. 
make the computation? In inſurances on Hips at a great 
diſtance, their being ſafe up to a certain day is always con- 
ſdered as a very important circamſtance. I am of opinion, 
that the repreſentation concerning the day was material. 

WILLES Juſtice— This is certainly only a repreſentati- 
on; but, in an inſurance on ſo ſhort a voyage, it might 
have made a material difference whether the ſhip was 
known to be ſafe two days ſooner or later. It ought to have 
been ſhown, on the part of the plaintiff, that it was not 
material, but there was no evidence that the ſhip was met 
on the gth or any other day. The materiality was proper 
for the conſideration of the jury, 

ASHURST Juſtice The diſtinction which the court 
has made in the caſes on the Julius Ceſar, and ſome others, 
between a repreſentation and a warranty, is extremely juſt. 
There is no imputation of fraud in this caſe ; but the in- 
ſured ſhould. have been more cautious. In the former caſes 
the repreſentation was of what was intended; here it was 


of a fact ſtated as having happened, within the knowledge 


in the ſame words in which the intelligence is ſaid to have 
been communicated to him, 

BULLER Fuſtice—We cannot ſay the 3 &. the 
day was not material. The ſafety of the ſhip is the moſt 
material fact of any, in caſes of inſurance. The plaintiff 
aimits, that the place where ſhe was met in ſafety, was 
material. Why was not the time equally ſo? There was 
no intentional deceit, and it is perhaps unfortunate that 
the inſured made the multake ; ; but 1 think the yerdi& 


right, 
The rule diſcharged. * 


PRITCHARD againſt PuGn, 


N Monday the 8th of Make; Mingay had moved; ko” cit ES 
as of courſe, to change the venue trom Middleſex to * | 
Montgomer yſhire, on the uſual affidavit, that the cauſe of court can change 
ation aroſe there. The court however expreſſed conſider an asl ton 
rable doubts, and only granted a rule to ſhew cauſe, which Welfoe county. 


was 
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1779. Was argued on Tueſday'the t 7th, by Davenport for the plain. 
oa . tiff, and Mingay for the defendant. Mingay relied on the 
Pairen gab caſe of Waddington v. Tlelwell, reported in Burrows (a). 
again He read a manuſcript note of that caſe lent him by Kenyy, 
Pu cn. who was counſel in it. There, à ſimilar rule was granted 
1 and made abſolute, but there was no oppoſition. . The 
other caſes cited in Waddington v. Thekwell were alſo men- 
tioned; and BUuLLER Juſtice read ſeveral of them from 
manuſcript notes in his poſſeſſion.” He ſaid the doubt was 
to whom the writ of enquiry muſt be directed in caſe of 
judgment by default. The court deſired the caſe to be 
mentioned again this day, but Davenport now produced an 
undertaking of the plaintiff to give material evidence in 
Middleſex: which rendered it unneceſſary for the court to 

determine the queſtion (1). os Ln 
wn Rn #22 2507 +2 +, 1) The rule diſcharged. 


J 


— a} T> . 18. Gee. 3. 2 fimilar motion came on in C. B. in the caſe of Fre 
dv. Gwynreported in 2 Blackft. 962. The rule there was made abſolute, 
| but no cauſe was ſhewn againſt it, ſo that the point is ſtill undecided. 


(= T. 3. Geo. 3. 4 Bury. 2450. . 


Air way againſt Bux Rows, Executor. 
Nov. l 5 | : 85 
An executor can- K 5g ES was an action brought upon an apothecar)'s 
wot be fucdinthe | bill, owing by the defendant's teſtator, in which the 
ſcience for the Plaintiff had a verdi for 11. 5. Peckham, ſome days ago, 
panty of Mid. obtained a rule to ſhew cauſe, why the defendant ſhould 
y_— not have leave to ſuggeſt on the roll that he lived in Midul. 

Jex, and that the debt was under 40 ſhillings, 
DAvEeNnPeoORT now ſhewed cauſe, and inſiſted, that it 
could not be meant that executors ſhould be ſued in the 
county court of conſcience. © That the legiſlature could nut 
intend to give to ſuch a court an authority to enquire into 
the conduct of executors, and take an account of aſſets. 
That the juriſdiction'is only given againſt perſons who out 
any debt to the plaintiff, and an executor is not in law con- 

ſidered as owing the teſtator*s'debts, 

Peckham, on the other ſide, obſerved, that in the eſtabliſh- 
ment of ſeveral courts of this ſort, there is an expreſs excep- 
tion relative to teſtamentary queſtions (4), and as there is 


75 Jide 3 Jac. 1. c. 18. C6. (cited ſapro, p. 23 3.) and 23 Cee. 2. cap. 30 
920. | „ 1 
ä 5 | none 


Caſe 1 


far a: 
intitle 


plain. 
on the 
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abſolute, 
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none 
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none in the a& of 23 Geo. 2. e. 33. [1], it was a fair ine 179. 
rence that no ſuch + exception was meant. That the ex- www 
reſſion of © owing is not to be found in that act, and is AILWAY 
in the others (ö). At any rate, the court would fas! they againſt 
had done in a very late caſe of the ſame ſort (c), allow the By RROWS. 
ſuggeſtion of the fact, leaving the r Rae in point of 
kw for ſubſequent conſideration. - 

Lord MANSF1ELD— The court will not permit the ſug- 
zeſtion of a matter on the roll, unleſs it appear to be rele- 
rart, and it could not be meant to give this court of con- 
ſcience a juriſdiction over executors. If there is no * 
erception there is one implied from the nature and reaſon 


of the thi 
Mb The rule diſcharged (d). 


[1] Waste in this ſtatute, hen the defendant lives in Ai A 
1nd is liable to be ſummoned to the court, is, in caſes where the judge ſhall cer- 
tify in open court on the back of the record, that 1. the freehold, or 2. the 
4 title to the plaintiff's land, or 3. 20 «Qt of bankruptcy, principally — 
* queſtion, '$ 19 None are liable to be ſummoned but 1 as were ſo to the 
old common law county court, and the new court can hold plea - no 0 aktien, 
. ſuit, except ſuch as were within the old Juriſdievion, y 4. 

00) As in 3 Fac, 1. Cap I5. . 2. cap. 30. 

le) Waſe v. Wyburd, ſupra, p. 

(1) Vide ſupra reelle ey v. OT P. 232. and V. aſe v. Wyburd, 5. 234- 
4b H n. Lloyd, infra E. * Gee. 8 


Gobi 7. Leſſee of Deni a two others, 
"png Dunnam, and another. 
| Wedneſday 15th 


If an eſtate is d 
"HI 8 was an ejecment tried bende Sarasin viſed COT 


Chief Baron, at the laſt aſſizes for Norfolk, when a >, pore ee | 


aſe was reſerved for the opinion of the court, which (as geach to che on's 


far as was material) was as follows; Thomas Laming being children and 
their heirs, and 


mtitled to a remainder in fee in the premiſes in queſtion, n se the = 


expectant on the death of Ann Bulver, tenant for life, by a die without iſſue 
codicil to his will, deviſed them in the following words: en * teſ⸗ 


© Igive my meſſuage, Se. (deſcribing the premiſes) fo my daughters (then 
@ fon Ae Laming for his life, and after his death unto all f. hg wh _ 
* and every his children equally, and to their heirs, and in caſe eo the children of © 


40 
he dier without iſſue, 1 give the ſaid premiſes unto my ſaid the foo rad that 


e two daughters and their heirs equally to be divided between are both contin- 


them. The teſtator died in the lifetime of Ann Bulver, 2 1 
in fee, and 2 re- 


having left the ſaid Je his only ſon r heir at Dee 
| ; lays nant tem bo h. bare 
t 


\ 


ERC NS 


3 
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1779. 
a e 


aur the uſe of himſelf in fee, and afterwards conveyed them to 
: Dvnu au. 


law, who, after the death of Ain Bulver, entered up" 4 


they ſhall never be conſidered as executory deviſes (a). Here well 
the eſtate given to'Feffrey was for lite, and the limitation 
to bis chile 


of waſte; and in caſe he ſhould have any iſſue-male, then Con 
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on the premiſes, and ſuffered a recovery thereof, to 


the defendants. He died in 1778, without having ever had fi 
any iſſue. Two of the leffors of the plaintiff were the two - 
daughters of Thomas Laming, mentioned inthe codicil to his 
will, and the third was a perſon to whom they had, in 1976, 1 
conveyed their intereſt expectant vn the death of their bro. 
ther. 3 | 8 | TY TM 
The caſe was argued, on Tueſday, the 16th of Neuen 5 
by Le Blanc for the plaintiff, and Lee for the defendants. MW" 
The court defired Lee to begin. 5 


He argued, that wherever a freehold eſtate is limited, = 
ſufficient to ſupport the ſubſequent limitations as remainder, * 


en and their heirs was clearly a contingent r. an 
mainder in fee. The - remainder over muſt therefore ge 
neceſſity be contingent alſo, becauſe there cannot be a li | 
mitation in fee (b). Luddingten v. Kime (, is ſo direQy "= 
in point as not to be diſtinguiſhable from the preſent caſe. 100 
The deviſe there was to A. for life without impeachment 


to ſuch iſſue-male and his heirs for ener; and if he ſhould". 
die without iſſue-male, then to B. and his heirs for ever. 


A. entered, ſuffered a common recovery, and died without - 
iſſue ; and it was held, that the two remainders over aft | 
A.s life-eſtate were concurrent contingent remainders in 1 1 
fee, and both barred by the recovery. Though it ſeems * 
very clear that Jeffrey took only an eftate for life, yet i dt 
will anſwer the purpoſe of the defendants equally well to thet 
conſider him as having taken an eſtate-tail, becauſe, u nes 
that caſe, there can be no doubt but the recovery barred a * 
ſubſequent remainders. Doe, leſſee of Browne v. Halme ani il 
TLongmire (d), is another caſe ahneſt exactly in point. At a 
eſtate was there left to the teſtator's fon for life, with im- ih 
peachment of waſte, and, after his deceaſe, unto the heir „he 
male or female lawfully to be begotien of the body of hs * 
ſaid ſon, they paying out of the ſame a ſum 0 heir 
4001. Sc. which if they did not pay within a limit: z 
ed time, then the eſtate to go to his daughter and fon. 
her heirs, till the ſaid legacies ſhould be raiſed ol ; | 
Us ant a 


Vac . 177. 


d) C. B. E. 9. W. 3. 1 Ld. Raym. 203. 1 Salk. 224. 3 nn 72855 
1 %ÿ C. B. T. 11 and H. 8 12 C. o. 705 will. 287, 241. Since reported in 
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= of the rents and meſue profits, and when that ſhould be 
red up; one, to return to the heir-male or female lawfully begot- 
eof, Wy een by his ſaid ſon, and to his or her heirs for ever; but, 
them Wl f 1, /aid fon ſbould die leaving un iſſue, then to his ſaid 
ver had daughter, and his heirs for ever. The ſon entered, and 
the 10 faffered a recovery, and died, without ever having had 
eil to his y iſſue. The daughter, upon his death, brought an 
n 11768 cement, but the court of Common Pleas held clearly, 
err bio. dat her intereſt, quacungue via, was barred, being a con- 

ingent remuinder} in fee limited after a prior contingent 
event remainder in fee. . 1 „ e 
Le Blau ſaid, he took it to be admitted, that the 

I eſtate to Feffrey was only an eſtate for life, and contended, 
Au e tar the limitation to his children was only in tail, and 
i 


© Hex veſted, and, of courſe, not deſtroyed by a recovery ſut- 


mitation g fred by a mere tenant for life. At leaſt the queſtion was 
gent te. fill open; for, in the two: caſes relied on, on the other 
r. (b., the words by which the intermediate eſtate was li- 
i 4 wo mited, were different from thoſe in the preſent will. In 
Sow: 7 Luddington v. Kime, the expreſſion © for ever” is ſuper- 
win added, which is a ſtrong indication of the intent to give 


a fee ſimple. In Doe v. Holme, there is the ſame expreſ- 
ſon, and the eſtate limited is charged with the payment 
of a-large ſum of money, which is a circumſtance that 


le, then 
e ſhould 


Rr OY has weighed conſiderably in queſtions whether the eſtate 
: 1 mended was for life, in tail, or in fee. In a will, it is 
* ot of courſe that the word . heirs” ſhall carry an eſtate 


he tention only to give an eſtate-tail, the eourt will lay hold 

yy 7 of them. Now here the daughters were collateral heirs to 
* 1 their brother's children; if therefore the teſtator had 
5. od neant that the eſtate to the brother's children ſhould be a 
A ſee· ſimple, the limitation over would be nugatory, and 


without any meaning, becauſe the heirs of the children 
could never be exhauſted while the daughters or their heirs 
continued to exiſt. There are many caſes of this ſort, 
where a limitation to heirs has been reſtrained to heirs of 
the body, when the limitation over has been to a collateral 


nt. An 
with im- 
he hein 


dy of hy 


* heir of the perſon named in the prior limitation. Thus, in 
ter and Webb v. Hearing (a), the limitation was to the teſtator's 
iſed out mes fk ef ator*s three daughters ſhould overlive their 


brother and his 


(e) B. R. H. 14 Jac. r. Cro. Fac. 415. 


therefore, the remainder over, being perſons in eſſe, was 
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1779. 
—— 
GCooDrionut 


againſt 
Duunu an. 


in fee-ſfimple. If ſubſequent expreſſions manifeſt an in- 


eirs, then to them; and the daughters 


4 
ported in being 
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1779. being collateral heirs to the ſon, the words * his heirg” ill 7 
\— were reſtrained to heirs of the bedy (1). tate 
Goopnrcar Lord Mans FIELD—In that caſe the court put the only Wil kc | 
KI poſlible conſtruction on the words. The daughters could be. 
not overlive the ſon's. collateral heirs, and therefore it wa, WM ters, 
neceſſary, there, to reſtrain the ſenſe. But here the dann 
words are very different; the limitation over is not * if ent 
„ the daughters ſurvive the. ſon's children and their heir,” 

but, if the ſon die without iſſue.” | 
Lee, in reply, admitted the general doctrine, that ſub. 
ſequent words indicating an intent to give an eſtate- tai 
will reſtrain the ſenſe of the word “ heirs,” in a will, but 
infiſted, that, here, the intention was clear the other way, 
He ſaid, if the words had been,” and if thoſe childra T 

(7. e. of the ſon) © ſbould die without i ſſue; the caſe would 


have been within the rule mentioned by Le Blanc, and I e 
like the caſe of Doe, lefſee of Barnard and another v. Ron Wl ©" 
(a), where, after an eſtate to the teſtator's nicce for lie, . + 
there was a limitation to ſuch iſſue of the niece as ſhouldbe . 5 
living at her death, and to the heirs of ſuch iſſue, but which 22 
was followed not only by the words, and * in caſe my n i, * 

| « ſball die without iſſue of her body then living,” but alſo by il © 
theſe words, or in caſe all fuch iſſue ſball die without iſſu. . wh 
The court took till this day to conſider, Lord Mans. . ©" 
riEL D obſerving, that the caſe muſt be determined wy, 
exactly in the fame manner as if Feffrey had had children. 0 1 


His Lordſhip now delivered the opinion of the court c g. 
follows : _ | 327 ae 1 
Lord MansFIELD—Neither fide thought it could be ks e 
| maintained that Jeffrey took an eſtate-tail. The words, 15 

6 « and in caſe he dies without iſſue,“ being tacked to the 7%, 
| | preceding clauſe, muſt mean the ſame thing as © and in I The] 
| « cafe he dies without children.” But, for the defendants, MW: *< 
| it was contended, that both the limitations over were ng uf 


contingent remainders in fee; and, for the plaintiff, 1 
that the firſt was a contingent remainder in tail, and the Ref 
ſecond à veſted remainder in fee. None of us have ff 7 ©? 


a doubt, but that both” are contingent remainders. z. * 
There are no expreſſions to reſtrain the ſenſe. of the * 
word (t heirs? in the limitation to Feffrey's children. [f dad i 


Ii] Vide alſo Tyte v. Willis, Ca. temp. 7. alb, 1. Netingham v. Fenninghy | 
1 P. Will. 23. Parker v. Thacker, 3 70. Attorney General v. Gill, 2. J. they Y 
Will. 369. Tilburgh v. Barbeck, 1. Vez. 69. | 
(a) B. K. T. 28 and 29 Geo, 2. cited at large io 3 Will. 244. 
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Jeffrey had children, the teſtator meant to give them an eſ= 177g. 


ute in fee. Upon the contingency of his not having any, 
ke meant the eſtate to go immediately to his daughters in 2 * 
ee. Lhe word © heirs” in the limitation over to the daugh- pana. 


ters, certainly does not mean “ heirs of the body,” and we 

cannot give the ſame words two different ſenſes, in diffe- 

ent parts of the ſame will IJ. wats + 
I) be Poftea to be delivered to the defendants, 


Siuodp and another againſt Boy ELI. Wedneſday 17th 
: Nov. 


HIS action was brought againſt the underwriter, for on 8 
a return of premium. The material part of the ſhipped on e 
policy was in theſe words: At and from any port tin ce hip, to 
4 Grenada to London, on any ſhip or ſhips that ſhall ſail on ze premium, 
* or between the firſt of May, and the firſt of Auguſt, 1 778, © 7 Oe 
vat eighteen guineas per cent. to return 8/. per cent. if ſails « ws, gre 
* from any of the Weſt India iſlands, with convoy for the arrival of the © 
(voyage (a), and arrives.” At the bottom there was a writ- __— mw So 
ten declaration that the policy was, on ſugars (the muſ- full return is to 
* covado valued at 20 J. per hogſhead) for account of L. Q Þ* made on che 
„being on the firſt ſugars which ſhall be ſhipped for that fred, although 
« account.” The ſhip, the Hankey, failed, with convoy, there ns be 
vithin the time limited, having on board fifty-one hog- on the cue. 
leads of muſcovado ſugar belonging to L. Q, She arrived 
ſafe in the Downs, where the convoy left her; convoy ne- 
yer coming farther, and indeed ſeldom beyond Portſmouth. 
Alter ſhe had parted with the convoy, ſhe ſtruck on a bank 
called the Panſand, at Margate, and eleven of the fifty-one 
caſks of ſugar were waſhed overboard, and the reſt damaged. 
The ſhip was afterwards got off the bank, and, proceed- 
Ing up the river, arrived ſafe in the port of London, and was 
reported at the cuſtom-houſe. The ſugars ſaved were 
taken out at Margate, and after undergoing a ſort of cure, 
by a perſon ſent from town for that purpoſe, they were 
carried to London in other veſſels; and the forty hogſ- 
heads being. ſold, produced 340l. inſtead of 8oo/. which 
vas their valuation in the policy. The defendant had 
pad into court the value of the ſugars loſt, and return 
of 8/. per cent. on 340/. The plaintiffs inſiſted, that 
they were intitled to have eight per cent. alſo returned 
| | gs on 


A 40 In Webb v. Hearing, the word © heirs” did not occur in the Joſt lirai- 
(e) Supra, Lilly v. Exver, H. 19 Geo 3. 5. 34. 
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on the valued price of the eleven hogſheads of ſugar 
which were loſt, and on the difference between what the 
remaining forty hogſheads produced, and their valued 
price. The cauſe was tried before Lord MANSFIEIL o x 
Guildhall, at the ſittings after laſt Trinity Term (a), when 2 
verdict was found for the plaintiffs to the amount of their 
demand. On Monday, the 8th of November, Bearcroft oh. 
tained a rule to ſhew cauſe why there ſhould be a new trial 
which was argued this day. | 

The Solicitor General, Dunning, and Dauglac, for the 


- Plaintiffs—Bearcroft, Lee, and Davenport, tor the defer. 
dant. Wy 1 hoes = 2 


mium as was meant to cover it. That this is more advan- 


* 


ſes, the underwriters muſt pay the whole loſs, for the ſhat 
premium, if the ſhip ſail with convoy, although ſhe ſhould 


premium and the inſured warrants a departure with con- 


| For the plaintiffs, it was inſiſted, as at the trial, that 
te the word arrives“ applied only to the arrival of the ſhip. 


That, in policies of this ſort, the intention is, that the un- 
derwriters ſhall take the war- riſk upon themſelves, but 


that, if the veſſel is protected by convoy from #hat riſt, and 
actually arrives, they ſhall then return as much of the pre- 


tageous for them, than when they receive the ſhort or pea 


voy and runs the hazard of captures; becauſe, in ſuch ca- 


be foundered as ſoon as ſhe gets out of the harbour; where. 
as, on a policy like the preſent, by the addition of the con- 
dition of arriving, they keep the long premium, unleſs 
two events happen; f. that of the ſhip ſailing with con- 
voy, 2. her arrival. 'The additional premium therefore of 
eight per cent. having been given upon the whole valued 
amount of the ſixty-one hogſheads, to be retained only in 
caſe the ſhip ſhould not fail with convoy, or ſhould not at. 
rive, the whole ought, from the words, as well as meaning, 
of the contract, to be returned, ſince both thoſe events hap- 
pened. (It was ſuggeſted, that, after the return of the 8, 
per cent. the underwriters would be great gainers, for that 
the peace premium from Grenada in ſummer, is only two, 
and in winter, three guineas). It could never be meant by 
the word © arrives,” that all the goods ſhould arrive in: 
ſound ſtate, becauſe it is impoſſible in ſo long a voyage that 
ſome proportion, greater or leſs, ſhould not be loft, or d- 
maged. The very uſe of the word in the ſingular numbe 
ſhowed the general underſtanding that it was meant to app! 


to the ſhip. 


On the other ſide, it was contended, that the return of pie 
mium to which the plaintiffs were entitled, could, at moſt, 


( Thurſday, ** July, 1779. ä only 
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conſideration upon them themſelves. 


ſtruction of it. 
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be on the ſum produced by the ſugars which had actually 


come to London. The words in the policy muſt be applied 
to the ſubject-matter of the inſurance, which, in this caſe, 


was on goods, not on the ſhip, and therefore the condition 
of arrival applied to them. 


They had not all arrived at 
London, nor any part of them in the veſſel in which they 
ſo that the defendant might here 
fairly contend that as the ſecond branch of the condition 
had not been performed, he was not liable to make any re- 
turn. However, eight per cent. on the produce of the ſugar 
which was actually brought to London had been paid into 
court; but if it were to be held, that the defendant muſt 
pay the valued amount of the ſugars loſt, and the balance 
between the valued price and actual produce of the. ſugars 
ſaved, and alſo return eight per cent. upon the whole, the 
inſered would be gainers conſiderably by the loſs. This 


would be clear upon conſidering that, in calculating the 


value in a valued policy, the merchant includes the full 
premium of inſurance. The 20/. at which each hogſhead 


of ſugar was valued in this caſe comprehended, over and 


above the value of the ſugar, an addition at the rate of 
eighteen guineas per cent. upon that value [1]. If there- 
fore the inſured were to be paid 20/. for each hogſhead of 
ſugar loſt, and alſo eight per cent. more, as a return of pre- 
mium, they would get 8/: per cent; more by the loſs of the 


ſugar than they would have got by it if it had arrived. 


But this would be contrary to the nature of inſurance, 
which is a mere contract of indemnity, not of profit. 

Lord MaxsFitLD—The ancient form-of a policy of 
inſurance, which is ſhll retained, is, in itſelf, very inaccu- 
rate, but length of time, and a variety of diſcuſſion and 
decifions have reduced it to certainty. © It is amazing, 
when additional clauſes are introduced, that the merchants 
do not take ſome advice in framing them, or beſtow more 
1 do not recollect 
an addition made which has not created doubts on the con- 
Here a word or two more would have ren- 
dered the whole perfectly clear. However I have no doubt 
how we muſt conſtrue this policy. 


[1] The whole argument turned upon this ſuggeſtion which was faid to by 
dee on the acknowledged WO” but was not ſupported by ay preof, in 
this caſe. 


RN 
the 


Dangers of the ſea are 


257 


1779. 
—ͤ̃ — 

- S1MonD 
againſt 

_ BaypEiLLe 


—— er a og 


! 
f 


— 


2858 


1 779. 
— 
StMON PD 
againſt 
| BoypaLs. 


CAS ES IN MICHAELMAS TERM 


the ſame in time of peace and of war, but war introduces 
hazards of another ſort, depending on a variety of circum- 


ſtances, ſome known, others not, for which an additional 


premium muſt be paid. Thoſe hazards are diminiſhed by 
the protection of convoy, and if the inſured will warrant 
a departure with convoy, there is a diminution of the ad- 


ditional premium. If the inſured will not warrant a de- 
parture with convoy, he pays the full premium, and in that 


caſe the underwriter ſays, “ If it turn out that the ſhip 
« departs with convoy, I will return part of the premium,” 
But a ſhip may ſail with convoy, and be ſeparated from it 
by a ſtorm, or other accident, in a day or two, and loſe 
its protection. On a warranty to ſail with convoy, Hat 
would (a) not be a breach of the condition; but, to guard 
againſt that riſk, the inſured adds, in policies of the preſent 
ſort, * the thip muſt not only ſail with convoy, but ſhe 
_s muſt arrive, to entitle you to the return.” The words 
& ond arrives” do not mean that the ſhip ſhall arrive in the 


company of the convoy, but only that ſhe herſelf ſhall ar- 


rive. If ſhe does, that eee either that ſhe had convoy 
the whole way, or did not want it. But, in the ſtipulation 
for the return of premium, no regard is had by the parties 
to the condition of the goods on the arrival of the ſhip. 
Tie conſtruction contended for by the defendant, is adding 
a comment longer than the text. If it had been meant 
that no return ſhould be made unleſs ail the goods arrived 


ſafe, they would have ſaid, “it the ſhip arrive with all the 


« g99ds,” or, * ſafely with all the goods.” The total or 
partial loſs of the goods was the ſubject of the indemnity, 
and muſt be paid for by the underwriter. But as to the re- 
turn of the additional premium, whether the goods arrive 


ſaſe or not, makes no part of the queſtion. The ſingle 
principle which muſt govern is, that, in the events which 
have happened, the war-riſk has been rated too high. 


WiLLES and ASHURsST, Frftices, of the ſame: opinion. 

BULLER, Juſtice—I am of the ſame opinion. The 
queſtion is for the deciſion of the court, not of a jury, ſince 
it ariſes on the conſtruction of a witten inſtrument. What 
gives riſe to an increaſe of the premium? The danger of 
capture. When that danger is diminiſhed, the conſtruction 
muſt be, that there ſhall be a proportional return of pre- 


mium. | 
The rule diſcharged. 


(a) Fide ſupra, Lilly v. Fever, b. 72, 73. 
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„ 1 TEE & | 5 
HorHAM and two others againſt the EAST-Ix DIA 
5 COMPANY · Thurſday, 

| 18th Noy. 


H E ſhip York; of which two of the plaintiffs were 17 one covenant 


owners, a hird captain, had been freight- with another to 
part-owners, and the third captain, had be pt ee eee. 


ed by a charter- party between them and the Eaſt India Com- in conſideration 


pany, on a voyage from London to India and back to London. of a reuatd, and 


— y th — 
On her return home, ſhe met with a mot uncommonly 0H —_—— 


violent ſtorm, off Margate, where ſhe was ſtranded, on the — thing from 
; 5 | | ; | +, being litera 

firſt of January, 1779, and ſunk under Water. By this 8 od 

misfortune, a great part of her cargo (being ſalt-petre) accept of an 


was Icft; the principal part of what remained which con- <4u'valcnt, he 


ſiſted chicfly of pepper, was greatly damaged by the ſea- the rewara, and 


water, but was got out of the ſhip, by perſons ſent down the resten of the 
| non- compliance 


by the Company, and brought to town in other veſſels, ith che literal 


where a particular proceſs was employed, at a great ex- terms may be 
GUErTEG=== 


Pence to the Company, to reſtore it, in ſome degree, and „ 


render it marketable. The ſhip, after being in a great ſhips under 

t Cn 
BEE . a | . with the Eaft- 
of the water, and arrived in the port of London, with a India Company 


ſmall part of the cargo ſtill remaining on board. The ate not aniwera- 


ble tor damage, 


plaintiffs inſiſted, that ſhe had arrived at her port of or fg, occaſion- 


diſc ormed her voyage within the ed by the a&t of 
iſcharge, and had performed her voyag God Ship. 


meaning of the charter-party, and that, notwithſtanding danage, in hoſe 


the misfortune which had happened, and the loſs of charter-parties, 
part, and the damage done to the reſt, of the cargo, Ge 
they were entitled to be paid the freight of the goods inſufficiency, or 
ſaved, and the demurrage. The defendants contended ; ba 3 in 

Hirſt, that, in the events which had happened, they 2 

were diſcharged from the payment of any freight or 

demurrage ;—Second'y, that, if they were liable for freight 

and demurrage, yet, by certain clauſes-in the charter- 

party, they were entitled to dedu& there from the value 


of the goods loſt; the loſs upon thoſe which were ſaved 
in a damaged ſtate; and the expences they had been put 


to in getting thoſe damaged goods to Landen, and render- 
ing them marketable. A common action of covenant was 
at firſt brought on the charter party, to which the defend - 
ants pleaded; but afterwards both parties conſented to try 
the queſtions in diſpute between them in four different feign- 
ed iſſues, which were as follow : | 5 
1. Whether the plaintiffs were, or were not intitled to 
any, and what freight or demurrage in reſpect of the ſhip 
and voyage, in the charter- party mentioned? e 
8 Be > 2. Whether 


R 2 


- 
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2. Whether the plaintiffs were liable to pay or allow to 
the defendants any ſum or ſums of money in reſpect of 
the goods and merchandizes which had been ſhipped on 
board the ſaid ſhip, and which had been /, or not deli- 
_ -Invia Cour vered to the defendants on her arrival in England ? 


. Whether the plaintiffs were liable to pay or allow, 
Ac. in reſpect of a certain quantity of pepper which bed 
been ſhipped, c. and which had been prejudiced, wet, 
and damniſied, before the arrival of the ſhip at Londin 2 

4. Whether the plaintiffs ought to pay or make ſatis- 
faction to the defendants, for the expences they were at, 
in ſaving and btinging to London certain goods and mer- 
chandii es which were taken out of the ſhip when ſhe was 


ſtranded, or otherwiſe concerning the ſaid goods ? 


| Theſe iſſues came on to be tried, before Lord Mans 
FIELD, at Gutldhall, at the ſtings after laſt Trinity Term, 

There were two clavſes i in the charter-party on which 
the defence on the h iſſue was founded, viz. 

* Radu touching the freight to be paid or al- 
© lowed by the Company it is agreed, and the Company 
« covenant with the ſaid part-owners, that the Company 
« ſhall and will, in caſe and upon condition, that the ſhip performer 
«& her voyage, and arrives at London in ſafety, and the ſaid 
« nart-owners and maſters do perform the covenants on 


their part, and not otherwiſe, well and truly pay and al- 


* low the freight herein mentioned ag.“ 
2. lt is hereby agreed, that in caſe the ſhip does not 


4 arrive in ſafety in the river Thames, and there make a 
„right delivery of the whole and entire cargo and lading on 
board the ſaid thip as aforeſaid, the Company ſhall not be 


liable to pay any of the ſums of money herein before agreed 
&« to be paid for freight and demurrage, nor ſubje& to any 
* demands of the ſaid part-owners or maſter on account 
« of the ſaid ſhip's earnings in freight, voyages for the 
«© (Cmpany, or on account of any other employment, any 
«© other law, nſage, practice, or cuſtom notwithſtand- 
ing (5).” 

The following clauſe was the foundation of the defence 


on the ſecond iſſue. 


« And if any of the homeward bound cargo ſhall be / oft 
« or undelivered into the ſaid Company”s warehouſes at the ſaid 
* ſhip's arrival in England (except that no ſuch payment 
« ſhall be made if there happens an utter inevitable loſs of 
« ſhip a cargo, nor any other payment be made for ſuch 


ne —_ 8. of the printed form of the £aft India Compeny”s charter ones. 
0% 7b. f. 11. 


Da goods 


* FF28Þ min yg 


„ part-owners, and maſter, ball pay or alietu to the Com- The Ea g- 


„Company ſhall pay no charges or freight for the ſaid goods 


„ ſoprejudiced, wet, or damnified, unleſs in caſes of da- 


e and charges on ſuch pepper as if it were not damni- 


« wiſe notwithſtanding (e).“ 


' Cimpany's goods delivered, and demurrage, as ſpecified in 
the charter-party : ' 2. That the plaintiffs were not liable 
to pay for any goods loſt, or not delivered: 3. That they 


and for the defendants on he laſt, (viz. That the plain. 


IN THE TWENTIETH YEAR OF. GEORGE III. 261 
« goods as ſhall neceſſarilyperiſh or be caſt into the ſea for the 1779. 
« preſervation of the ſhip and cargo than by an average 
« to, be borne by ſhip, freight, demurrage, and cargo;) the * — 
« pany the prime coſt of juch goods, and 301. for in Com 
« 1007. on ſuch prime coſt (c).” | 

ON the third iſſue they relied on the following clauſes : 

. But it any of the homeward bound cargo, when 
66 pie.” into the Company's warehouſes in England, ſhall 
« be found to be prejudiced, wet, or damnified, by any occaſi- 
« on or accident whatſoever, it ſhall be lawful for the Cm- 
« pany to refuſe ſuch goods, and in ſuch caſe the part- 
« owner, and maſter ſhall take them, and allow to the 
« Company the ſums which they are invoiced. at, with 
« charges, cuſtoms, and duties; and in ſuch cafe the 


«© maged pepper, which the part-owners and maſter are to 
« allow the C:mpany for at the current price of ſound pep- 
« Per in London, and the Company are to 'pay the freight 


« fied (d).“ | 
« But the ſaid part-owners ſhall not be charged with 

« any ſum of money in reſpect of goods damaged on 

c board the ſaid ſhip, but ſuch as ſhall, by the condition 

« and appearance of the package thereof, or by ſome 

* other reaſonable proof, appear to be ſbip- damage; any 

© thing herein-contained to the m thereof in any 


A proviſion for paying demurrage to the owners if 
the ſhip ſhould be diſpatched ſafe from the Malabar coaſt, 
and ſhould not make the paſſage in a limited time; and 
which adds, “ and the owners ſhall not be reſponſible 
“ for any damage that may happen to the homeward-bound 
cargo, occaſjmed by fuch late diſpatch ( ** 

The jury having found for the plaintiffs on the three 
firſt iſſues, (viz. 1. That freight was to be paid for all the 


were not liable to pay or allow for any loſs on the pepper), 


(c) Bid. 
6 Ibid. - 6 : 
e) Ibid. þ 2 


(f) nid. wn To ; 
ye 7 
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tiffs were to pay to the defendants their proportion of the 
expences in ſaving the goods and merchandizes, by way 
of general average, as ſpecified in the charter-party, and 
the whole extra expence of bringing the goods from Mar- 


gate), a rule was obtained by the delendants to ſhew cauſe 


why there ſhould not be a new trial -on all the iſſues found 
againſt them ; and the caſe was argued this day, by Lee, 


Davenport, Balduin, and Erſzine, for the plaintiffs, and 


the Solicitor General and Dunning, for the defendants. 

The counſel for the defendants relied, as to the freight 
and demurrage, on the ſtrit terms of She inſtrument, by 
which it was Mtipulated, that neither ſhould be paid for, un- 
leſs the ſhip ſhould arrive in ſafty in the river-T hames, and 
there make a right delivery of the whole and. entire cargo. 
If the plaintiffs had proceeded in covenant, ſuch an arrival 


and ſuch a delivery muſt have been averted, and was now 


neceſſary to have been proved to make. out the caſe 


on the part of the plaintiffs. In a court of law, the 
ſtipulations of the deed muſt appear to have been exaQly 


complicd with ; and if any. relaxation was to be allowed, 


on principles of equity, recourſe muſt be had to a court 
of equity. 

* The ſame reaſoning was equally applicable to the ſecond 
iſe. 

On the third, they inſiſted, that ſhip-damage was ſyno- 


nimous to ſea-damage, and meant damage happening at 


ſea, in contradiſtinction to any injury the goods might 
have received before they were put on board, not merely 
damage at fea occaſioned by inſufficiency in the ſhip or the 
miſconduct or negligence of the maſter or mariners, which 
was the interpretation contended for on the part of the 
plaintiffs, Without any ftipulation, the owners and maſ- 
ter would have been an{werable to the Company for loſſe; 
ariſing from thoſe cauſes. The word ſbip-damage,” it is 


true, was made to controu! the general words in a preceding 
part of the inſtrument, by virtue of which the plaintiffs 
would otherwiſe have been liable if the goods had been 
- Prejudiced or damnified by any occaſion or accident of any 


fort ; but according to the conſtruction contended for by 
the plaintiffs, would be totally anmlled by the other. The 
ſaving in cafe of a late departure from the Malabar coaſt, 


_ affords an additional proof that ſea-hazards from weather, 


ſtorm, Fc. were meirt. For how could a detention be- 
yond the uſual ſeaſon increaſe the danger of damage from 
inſufficiency in the veſſel (independent of what the weather 


might occaſion), cr from miſconduct in the maſter or the 


crew ? 


® 


On 


JJ ͤͤðꝙ. OE ꝛ t ̃ RIO os 8 . "Th oe” | 


— 0 -& — 


. 1 » a © — — 


the caſe of Sparrow v. Caruthers, reported in Strange (a) 


£0 in the river T hames, was owing to the att of the de- The Ea. 


moſt conſiſtent with good ſenſe, and the nature and general 


it never could have been thought neceſſary, to introduce 


ing that conſtruction this new clauſe was adopted. 
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On the other ſide, it was inſiſted, that this ſort of in- 17790. 
ſtrument vught to receive a liberal conſtruction, The non- 
compliance with the letter of it, in not delivering the car- 8 — 4 
tendants theinſelves, in ſending their ſervants on board, InP1a Co 
who took it out of the ſhip without any participation with ** 
the plaintiffs. This diſcharged them from the neceſſity of 
performing ſtrictly that part of the contract (as to which 


was in point), and the diſcharge might have been averred 
in an action of covenant. That, as to the goods damaged 
or loſt, the cliarter- party was certainly very confuſed and 
ill digeſted, full of contradictions owing to the circum- 
ſtance of different clauſes having been added at different 
times, without attention to the coherence and conſiſtency 
of the whole. But it muſt be interpreted in a manner the 


tendency of the whole contract. The expreſſion of © /hip- 
damage could not be uſed in oppoſition to damage received 
before the goods are put on. board, becauſe the owners could 
never be anſwerable for that ſort of injury, and therefore 


words to declare that they were not [1]. It muſt mean 
damage received on board the ſhip, and occaſioned by ne- 
gligence or miſcondu@ ; ſurely not damage ariſing, as in 
the preſent caſe, from the act of God, which no human 
care conld prevent. If there were any doubt the ſpecial 
jury who had exerciſed their judgment upon it were certain- 
lv moſt competent to determine it, no queſtion being more 
excluſively fit for their conſideration. The owners there- 
fore were by that clauſe exempted from reſponſibility for 
any other ſort of damage but ſhip-damage ſo underſtood, 
and the foregoing words © by any accident whatſoever” 
were thereby controuled and reſtrained. Then, as to the 
goods loſt, this being the clear meaning of ſhip-damage, 
and univerſally ſo underſtood by perſons converſant with 
the ſubject, it could never be the intention of the contract, 
that, though the owners were not to be anſwerable for 
goods daamged they were for goods Jet, by the act of God, 
The ſtrict compliance with the words on which the 


[1] It was ſaid, that the clauſe mentioning ſhip-damage was introduced in 
1759, when the Ichefter Caſi- Indiaman was loſt, The then Solicitor Gergral 
given an opinion, that the charter-party, as it then ſtood, would make 
the owners liable for loſſes by ſtorms, and with the expreſs deſign of prevent - 


(a) T. 18 Gee. 2. Str. 1236. = 
N | de fendents 
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defendants relied as to the goods loſt, was never expected. 
The cargoes of Indiamen are never delivered into the Com- 
pany's warehouſes, but only into lighters belonging to the 
Company. Edwin v. The Eaſt India Company (a), and Ed. 


Idi on- warde v. Child (6), were cited. | 


Lord MansFIELD—l have no doubt, but that if the 
delivery at Margate was, in the contemplation of the parties, 
ſubſtituted for a delivery at London, it might have been aver- 
red in an action of covenant (c), becauſe there can be no ma- 
terial fact in a cauſe which may not be put upon record, or 
given in evidence on the general iſſue. The Company are not 
liable to any imputation. The part they took, when the ca- 
lamity happened, was what humanity and juſtice required, 
and can be of no prejudice to either ſide. The charter- party is 


an old inſtrument, informal, and by the introduction of diffe- 


rent clauſes, at different times, inaccurate, and ſometimes 
contradictory, Like all mercantile contracts. it ought to 
have a liberal interpretation. In conſtruing agreements, I 
know no difference between a court of law, and a court of 
equity [1]. A court of equity cannot make an agreement 
for the parties; it can only explain what their true meaning 
was; and that is alſo the duty of a court of law. I told the 
jury, that the inſtrument muſt have a liberal conſtruction, 
according to the true intention, and I left the conſtruction to 
them more than in common cafes ought to be done, be- 
cauſe the province of conſtruing written inſtruments be- 


longs to the court. On the point of ſbip-damage I had con- 


ſiderable doubts, which I ſtated fully to the jury. The Com- 
pany have thought fit to bring the caſe before the court, but, 


upon hearing the argument, I am now clear that the verdia 


was right on all the iſſues. As to the firſt, the Company, by 
receiving part of the cargo have waved all objections concern- 
ing the delivery {2]. The principal queſtion is, whether the 
owners are to pay tor the damage occaſioned by the ftorm— 
the act of God; and thismuſt be determmed by the intention 
of the parties, and the nature of the contract. It is a charter 


of freight. The owners let their ſhips to hire, and there 


[a] In the caſe of Fdwwin v. the Eaſt India Company, Vernes makes the court 
ſay, Though the charter party is ſo penned, that nothing can be recovered 
” at law, yet the plaintiffs have a juſt demand and ought to be relieved in equi- 

t oP N : 1 0 

[2] His Lordſhip had interrupted the defendants Counſel to aſk, whether 
the Company could mean ſeriouſly to inſiſt that they were to have the uſe of 
the ſhip, and the goods which had beep delivered, and not pay for the freight 


of them? 


Ca) Canc. H. 1690. 2 Vern. 210. 
( Cane, MH. 1716. 2 Fern. 727 | 
(c) Vide Jenes v. Barclay, . T. 21 Ges. 3. 
PRES | 75 nevcr 


IN THE TWENTIETH-YEAR OP GEORGE Ill. 
never was an idea that they infure the cargo againſt the 
perils of the fea. Ihe Company ſtand their own inſurers. | 
Words muſt be conſtrued according to the ſubje&-matter. 


What are the obligations upon the owners which ariſe out The 
of the fair conſtruction of the charter- party? Why, that r 
PA . 


they ſhall be anſwerable for damage incurred by their own _ 
fault, or that of their ſervants, as from defects in the ſhip, - 

or improper ſtowage; ſuch as mixing commodities. toge- 
ther which hurt one another, &c. If they were liable for 
damages occaſioned by ſtorms they would become inſurers, 
not freighters. Many of the difficulties which have been 
raiſed are occaſioned by the multiplicity of unneceſſary 
words, introduced with a view to be more explicit; an 
effect which often ariſes from the ſame cauſe in acts of 
parliament; Ir ſeems the queſtion had occurred in the year 


1759, and the clauſe mentioning ſhip-damage was intro- 


duced in order to fix the riſks for which the owners were 
to be anſwerable. That clauſe rides over all the former 
part of the charter-party. As to the-other point of the 
gods loft, the whole is one entire contract, and muſt be 
underſtood in a manner conſiſtent with itſelf ;. and it never 
could be intended, that the owners ſhould be protected 
from the leſſer lofs, and remain anſwerable for the greater. 

WILLEs, Fuſtice, abſent. 

ASHURST, Juſtice— I am of the ſame opinion. The 
conſideration that the owners are not inſurers controuls 
every branch of the inſtrument. If the proviſo con- 
cerning ſhip-damage had been wanting, there might have 
been ſome doubt; as the caſe ſtands there is none. 

BvLLER, Juſtice— l am of the ſame opinion. There 
could have been no doubt on the ſubje& of the firſt iſſue, 


if the parties had gone on in the uſual way, by an action 


of covenant on the charter-party. If an act undertaken 
to be done is diſpenſed with by the other party, it is 
ſuſficient ſo to ſtate it on the record; ſpecial pleading 
being nothing but a bare. narration of facts in a legal 
form, | 8 5 5 75 | 
| 'The rule diſcharged. 


Moss 
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F id ** : 211. i 1 N ; 

1 Moss againſt GALLIMORE. and another. 
A mortgagee, IN an action of treſpaſs, which was tried before Narrs, 
atter having no- 1 Fuſtice, at the laſt aſſizes for Staffordſhire, on not guilty 

tice of the mort- . e . 5 
pleaded, a verdict was found for the plaintiff, ſubject to 


gage to the te- 0 
nant in poſſeflion the opinion of the court, on a caſe reſerved. The caſe 


3 ſtated as follows: — One Harriſon, being ſeized in fee, 
mortgage, is on the iſt of January 1772, demiſed certain premiſes to 
intitlca to the the plaintiff, for twenty years, at the rent of 400. payable 
rent in arrear | 


at the time of Yearly on the lath of May; and, in May 1772, he 


the notice, as mortgaged the ſame premiſes, in fee, to the defendant | 


k 1 * : 
What acerocs Mrs. Gallimore. Meſs continued in poſſeſſion from the 


aſterwards, date of the leaſe, and paid his rent regularly to the 
and he may mortgagor all but 28/. which was due on and before the 


diſtrain for it 


after ſuch no- month of November 1978, when the martgagor became a 
wen Vi HIER bankrupt, being, at the time, indebted to the mortgagee 
ſale for a diſ- in more than that ſum for intereſt on the mortgage. On 
27% uoder the 3d of Famury 1779, one Harwar went to the plain- 
c. g. it is not tiff, on behalf of Gallimore, ſhewed him the mortgage 
neceſſary to deed, and demanded from him the rent then remaining 
2 _— unpaid. This was the firſt demand that Gallimare made 
came due for of the rent. The plaintiff told Harwar, that the aſſignees 
. ap? —4 of Harriſon had demanded it before, viz. on the 31ſt of 
made. December; but, when Harwar ſaid, that Gallimore would 
diſtrain for it if it was not paid, he ſaid, he had ſome 
cattle to ſell, and hoped ſhe would not diſtrain till they 
were ſold, when he would pay it. The plaintiff not 
having paid according to this undertaking, the other de- 
fendant, by order of Gallimore, entered, and diſtrained for 
the rent, and thereupon gave a written notice of ſuch 
diſtreſs to the plaintiff, in the following words: Take 
« notice, that I have this day ſeized and diſtrained, &c. 
„ hy virtue of an authority, Cc. for the ſum of 28, 
& being rent, and arrears of rent, due to the ſaid Eſthet 
« Gallimore, at Michaelmas laft paſt, for, & c. and unleſs 
« you pry the ſaid rent, &c.“ He accordingly ſold cattle 
and goods to the amount of 221. 25.—The queſtion ſtated 
tor the opinion of the court, was, whether, under all the 

circnmſtances, the diſtreſs could be, juſtified ? | 

Mood for the plaintif—Bower for the defendants, 

oed. -The plaintiff's caſe reſts upon two grounds: 1. The 
defendant, Gallimore, not being, at the time when the rent dis 


| ſtrained for became due, inthe aQual ſeizin of the premiſes, 
| poet nor 
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\RES, attornment of the tenant (/, which was neceſſary to 
guilty ſupply the place of livery of ſeizin. Since that ſtatute I 
ect to admit that attornment is no longer neceſſary to give effect 
caſe to the deed; but it does not follow from thence, that a 
| fee, grantee has now a right to diſtrain, before he turns his 
es to title into actual poſſeſſion. The mortgagor (according to 
able a late caſe (c)) is tenant at will to the mortgagee, and 
2, he has a right to the rents and profits due before his will is 
ndant determined. Nothing, in this caſe, can amount to a 
n the determination of the will, before the demand af the rent 
> the on behalf of the mortgagee, and the whole of that for 
re the which'the- diſtreſs was made became due before the de- 
me 2 mand. If the mortgagor himſelf had been in poſſeſſion, 
gagee he could not have been turned out by force; the mort- 
On gagee muſt have. brought an ejed ment. The aſſignees 
plain had called upon the plaintiff for the rent, as well as 
Tgage Callimore, and how could he take upon himſelf to decide 
aining between them? The mortgagee ſhould have brought an 
made ejectment when any objection there might have been to 
&nees the title could have been diſcuſſed. It does not appear, 
1ſt of from the caſe, that the intereſt in arrear had ever been 
would demanded of the mortgagor, and there is a tacit agreement, 
ſome that the mortgagee ſhall continue in poſſeſſion and receive 
they the rents till default is made in paying the intereſt.—2. 
F not The notice is irregular, and, on that account, the diſtreſs 
r de- cannot be juſtified. By the common law, the goods 
ed for could not be ſold. The power to ſell was introduced 
ſuch by the ſtatute of William and Mary (d) but it is thereby 
Take required, that notice ſhall be given thereof ** with the 
l, Ge. * cauſe of taking,” &. Theſe requiſites are in the na- 
F 2B, ture of conditions precedent, and, if not complied ,with, 
{ſther the proceedings are illegal. It is true, this irregularity, 
unkſs ſince the ſtatute of 11 Geo. 2. (e), does not make the 
cattle defendants treſpaſſors ab initi9, but the action of treſpaſs 
ſtated is till left by that ſtatute, for ſpecial damages incurred 
ill the in conſequence of the irregularity. | | 
| Lord MANSFIELD obſerved, that the plaintiff was 
_ precluded by the caſe from going for ſpecial damages 
bs 7 | 515 1 | 
nt di- 8) Gar, 208. 4.8. '. \ 
m “ ä 


nor in the receipt of the rents and profits, ſhe had no right 1779. 
to diſtrain. 2. The notice was irregular, being for rent due 
at Michaelmas, whereas this rent was only due, and pay- Move 
able, in May.—1. Before the ſtatute of 4 Anne, c. 16. (2). Ga Sn 


a conveyance by the reverſioner was void without the 


le) Cap. 19. F 19. 


ariſing 


L LINE. 
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ariſing from any ſuppoſed irregularity in the ſale, no ſuch 
— ſpectal damages being found, and the queſtion tate 
being only, whether the diſtreſs was juſtifiable ;* and 

BULLER, Juſtice, ſaid, that it was not neceſſary, by the 
ſtatute of William and Mary, ta ſet forth, in the notice, 
at what time the rent became due. 

Beruer—If the law of attornment remained ſtill the 
ſame as it was at common law, the converſation {tated 
to have taken place between the plaintiff and Harwar 
would amount to an atternment; and, when there has 
been an attornment, its operation is not reſtrained to tie 
time when it was made: It relates back to the time of 
the conveyance, and makes part of the ſame. title; like 
a feoffment and livery, or a fine. or recovery . the 
Long v. Hemming (a). Nou, 

however, any doubts there might have been on this 

ſubject are entirely removed by the ſtatute of Queen 

Aune, the words of which are very explicit, viz. (b) 

* that all grants or conveyances of any manors, rents, 

© reverſions, or remainders, ſhall be as good and effcQual 

& to all interits and. peer, without any attornment of 

te the tenants, as if their attornment had been had and 

* made.” The proviſo in the ſame ſtatute {c) which 

fays, that the tenant ſhall not be prejudiced by the payment 

of any rent to the grantor hefore he ſhall have received 
notice of the grant, ſhews, that it was meant that all 
the rent which had not been paid at the time of the 
notice ſhould be payable to the_grantee. 
is called a tenant at will to the mortgagee) | Tha 
may be true in ſome. reſpects, but it is more correct 
to conſider him as acting from the mortgagee in the 
receipt of the rents as a truſtee, ſubject to have his 
authority for that purpoſe put an end to, at whatever 
time the mortgagee pleaſes. 
thod for the mortgagee to have followed would have been 
to have brought an ejectment, but it is only à very late 
practice to allow a .mortgagee to get into the poſſeſſion 
of the rents, by an ejectment againſt a tenant under a leaſe 
prior to the mortgage (d). The intereſt, it is ſaid, 1s 
not ſtated to have been demanded ; but the caſe ſtates, 
that, at the time of the notice and Steels, more than the 
amount of the rent in the arrear was due. 
| tenant could not decide between the mortgagor (or, which 
is the ſame thing, his aſſignees) and the mortgagee ; but 


C. Cre. El. 20g. 


Ga _ x. 


deed declaring the uſes; 


The mortgagor 


It is ſaid, the proper me- 


It is ſaid, the 


fe) 1 Anderſ. 256. Vids 8 
(b) 4 Anne, cap. 16. 8 9. 


(d) White v. Hawkins, 1 27 19 Ges. 3. P. 23. note [7]- 


th⸗ 
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i: that is no excuſe. He would have had the ſame difficulty 1779. ji! 
no ſuch in the caſe of an abſolute ſale; a mortgage in fee being, * — _ 

ſtalec at law, a complete. ſale, and only differing from it in re. SF | 5 
ö 1 ſpect of the equity of redemption, which is a mere equitable Gaurimonn. 
n intereſt. | e . a 5 
Airy " The court told him it was unneceſſary for him to ſay | 
„ any thing on the other point. IS : ; | 1355 
ill the Lord MAN SFTIELD I think this caſe, in its conſequen- 
| {lated ces, very material. It is the cafe of lands let for years 
darwa and afterwards mortgaged, and conſiderable doubts, in ſuch | 
90 hay cles, have ariſen in reſpect to the mortgagee when the i 
to tie BY tenant colludes with the mortgagor ; for the leafe pro- 1! 
22 tecting the poſſeſſion of ſuch a tenaſt, he cannot be turned 
'; like WY by the mortgagee. Of late years the courts have | 
6 the i zone fo fir 4 "to permit the mortgagee to proceed by 

"I cement, if he has given notice to the tenant that he 
n this BY es not intend to difturb his poſſeſſion, but only requires j| 
Queen BY the rent to be paid to him, and not the mortgagor. This | 
2. (0) Will lowevet is entangled with difficulties. The queſtion here 

in, Wi is, whether the mortgagee was or was not entitled to the 
Feud BN get in arrear. Before the ſtatute of Queen Ame attorn- 
cnt c ment was neceſſary, on the principle of notice to the 
d and tenant; but, when it took place, it certainly had relation 
which back to the grant, and, like other relative acts, they were 
e do be taken together. Thus livery of ſeizin, though made 
caived Bi aterwards, relates to the time of the feoffment. Since 
at all i be ſtatute, the conveyance is complete without attorn- 

f the ment, but there is a proviſion, that the tenant ſhall not be 
$220 WY prejudiced for any act done by him as holding under the 
} Tha grantor, till he has had notice of the deed. Therefore the 
orrect payment of rent before ſuch notice is good. With this 
n the protection he is to be conſidered, by force of the ſtatute, 
e his 3 having attorned at the time of the execution of the grant; 
atever and, here, the tenant has ſuffered no injury. No rent 

T me, Bf has been demanded which was þaid before he knew of 
been Bl 1. mortgage. He had the rent in queſtion {till in his 
y late hands, ale was bound to pay it according to the legal 
ſeſſion title, But having notice from the affignecs, and alio from 
| leaſe the mortgagee, he darcs to prefer the former, or keeps 
id, 5 BY both parties at arm's length. In the caſe of executions 
ftates, it i uniformly held, that if you act after notice, you do it 
* the at your peril. He did not offer to pay one of the parties 
1 on receiving an indemnity. As between the aſſignces and 
whi | 


3 but 


that 
22 


the mortgage, let us ſee who is entitled to the rent. The 
aliznces ſtand exactiy in the place of the bankrupt. Now, 
2 mortgagor is not properly tenant at will to the mortgagee, 

4 | tor 


GATLLI MOR. 
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for he is not to pay him rent. He is ſo only guadam ms), 
Nothing is more apt to confound than a fiaule, When 
the court, er counſel, call a mortgagor a tenant at wil, 
it is barely a compariſcy, He is like a tenant at vill. 
The mortgagor receives the rent by a tacit agreement 
with the mortgagee, but the mortgagee. may put an end 
to this agreement when he pleaſes. He has the legal title 
to the rent, and the tenant, in the preſent caſe, cannot be 
damnified, for the mortgagor can never oblige him to pay 
over again the rent which has been levied by this diſtreſz 
1 therefore' think the diſtreſs well juſtified 3 and I conſider 
this remedy as a very proper additional advantage to 
mortgagees, to prevent colluſion between the tenant and 
the mortgagor. | VV 
As Ho RST, Juſtice, — The ſtatute of Queen Ame. has 
rendered attornment unneceſſary in all caſes, and the only 
_ queſtion here ariſes upon the circumſtance of the notice 
of the mortgage not having been given till after the rent 
diſtrained for became due. Where the mortgagor is him. 
ſelf the occupier of the eſtate, he may be conſidered a; 
tenant at will; but he cannot be conſidered if there is an 
undertenant; for there can he no ſuch thing as an under- 
tenant to a tenant at will. The demiſe itſelf would amount 
to a determination of the will. There being in this caſe 
a tenant in poſſeſſion, the mortgagor is, therefore, only a 
receiver of the rent for the mortgagee, who may, at any 
time, countermand the implied authority, by giving 
notice not to pay the rent to him any longer. 
BULLER, Fuſtice,—There is in this caſe a plea of the 
general iſſue, which is given by ſtatute (a), but if the 
juſtification appeared upon the record in a ſpecial plea 
the diſtreſs muſt be held to be legal. Before the act 6 
Queen Ame, in a ſpecial juſtification, attornment mult 
have been pleaded. But ſince that ſtatute it is never | 
averred in a declaration in covenant, nor pleaded in an 
avowry. In the caſe of Keech v. Hall, referred to by 
Mr. Wood, the court did not conſider the mortgagee 45 
tenant at will to all purpoſes. If my memory do not fail 
me, my. Lord diſtinguiſhed mortgagors from tenants at wil 
in a very material circumſtance, namely, that a mortga- 
gor would not be entitled to emhlements. Fxpreſſions 
uſcd in particular caſes are to be underſtood with relation 
to the ſubject- matter then before the court. 
| The Poſtea to be delivered to the deferidants. 


(a) 11 Gee. a. c. 19. 6 41. | 
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* / 


1 


Friday. 
19th Nov. 


| The KinG againſt MiLrs. 
RULE had been obtained to ſhew cauſe why leave A 
A ſnould not be given to file an information againſt the will e 
defendant as the author of a libel, accuſing the proſecutor 22 information 
f . | - fora private libel 
(Mr. Sykes) of having been concerned in a monopoly in charging à parti- 
the Faſt Indies, which produced a famine, and occaſioned cular offence, 
the death of 30,000 people. | | 2 — 
Upon ſhewing cauſe, it was objected, that the proſecu- the charge upon 
tor, in the affidavit on which the rule was granted, had not btb. | 
ſworggdireRly and pointedly to his innocence of the charge, 
which, it was ſaid, was univerſally required by the praQtice 
of the court, before an information will be granted for a 
libel accuſing a private individual of a ſpecific crime, | 
Lord MANSFIELD ſaid, this was a genera! rule, though 
not univerſal, for that he recollected ſome inſtances where, 
under particular circumſtances, it had been diſpenſed with 
(a), but there was nothing in this caſe to make it an ex- 
ception to the general practice. | £4 ; 
| 1 The rule diſcharged. 


| ( Vide infra, 3 v. Bate, F. 2. Gee: 3. 


LavVABRE and another again? WILSON BIZ R 
againſt FLETCHER ;—aad LAVABRE and another wriazy, 
againſt W ALTER. rey” EE nal avant; 


5 . If an inſured ſhip - 


quit the cour.c 


deſeribed in the 


T*HE. firſt and laſt of theſe caſes were actions on the policy, er os 
= . = C 
ſame policy of inſurance, on the Carnatic, a French — 5 Lee, bene, 


Eaſt Indaman. The tirſt was tried at Gui/dha!!, at the pgs w 8 
» . 5 , wh „ * ! t a £f 
115 after Faſter Term (a), and a verdi&t found for the lf and in che 
p aintiffs. After wards, at the ſame fittings (b) Bize v. — time, 
ietcher: 1 Ci ö : otherwiſe the 
3 which was an action upon a different policy, , ee aro 
e ſame ſhip, came on to be tried; and a verdict was de diſcharged. 


alſo found for the plaintiff in that cauſe, and acquieſced in. 


In Trinity Term, 1gth Geo. III. /c), a rule was granted to 


(a) Wedneſday 19th May 1779. 
(6) Menday nf Moy = | 
(c) Mendey 5th June 1779. 
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ſhew cauſe why there ſhould not be a new trial in the cat 
of Lavabre v. Wilſen, which rule ſtood over till this tern, 
In the mean time, at the ſittings after Trinity Term, 19th 
George III. (4), Lavabre v. Walter was tried, and a verdid 
having been found in that caſe hkewiſe for the plaintiff, 
a new trial was moved for in the beginning of this term (e, 


And, a rule to ew taufe being granted, the court directed. 


that this laſt- mentioned rule, and that in Eævalre v. Wil, 


ſhould come on to be argued at the ſame time. All the 
three trials were before Lord MANSFTIELD. "ag 


age inſured was deſcribed in the following words: . At and 


% touch and 2 
„ well on this fide, as on the other fide, of the Cape of 


did not reach Pondicherry, till the 23d of 


c of diſcharge in France; with liberty to touch, in the al. 


In Lavabre v. Wiſſin, and Lavabre v. Walter, the voy. 


« from Port [Orient to Pondicherry, Madras and Chin, 
« and at, and from thence back to the ſhip's port, or port: 


4 ward or hemeward bound voyage, at the Iſles of France and 
&« Bourbon, and at all or any other places what or whereſoe. 
cc ver.“ Antthere was this additional clauſe in a ſubſe. 
quent part of the policy, viz: And it ſhall be lawful for 
<« the ſaid ip, in this voyage, to proceed and ſail to, and 

ay at any ports or places whatſoever, 2 


4 God Hope, without being deemed a deviation.” 
In Bize v. Fletcher, the deſcription of the voyage inſured 
was as follows (being nearly the ſame with that commonly 


uſed in inſurances upon Engliſh Eaft-Indiamen) : * At and 


from Orient to the Iſles of France and Bourbon, and to al 


« or any ports and places where, and whatſoever, in the 
« FEaſt-Indies, China, Perſia, or elſewhere, beyond the 
Cape of Good Hope, from place to place, and during the 
* ſhip's ſtay, and trade backwards and forwards, at all ports 
& and places, and until her ſafe arrival back at her laſt port 
* of diſcharge in France.” But at the ſame time that this 
policy was ſubſcribed, there was a flip of paper watered to 
it, and ſhewn to the underwriters, on which was written 
the following repreſentation (/: The ſhip has had an 


« complete repair, and is now a fine and-good veſſel, three 


, decks. Intends to fail in September or Ocfober next (1776). 
„ls to go to Madeira, the Iſles of France, Pandicherry, 


« China, the Iſles of France, and L'Orient.” 


The ſhip did not ſail till the 6th of December, 1 776, and 
Fuiy, 1771 


I 


(d) Friday 16th Fuly 1779. | 

(c) Tueſday gth November 1779. | 

Sera, p. 12. note [4], col. 2424. dle 
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ghe continued there till the 23d of Auguſt following, when, 
ſtead of proceeding to China, ſhe failed for Bengal, where 
having paſſed the winter, and undergone very conſiderable 
repairs, ſhe ſailed from thence early in the year 1778, (be- 
ing the ſecond ſhip that left the Ganges), returned to Pondicher- 
ry, and after taking ina homeward-bound cargo at the place, 
proceeded in her voyage back to L'Orient, but was taken 
in Ofober in that year by the Mentor privateer. The uſual 
time in which the direct voyage between Pondicherry and 
Bengal is performed is fix or ſeven days, but the Carnatic 
was about fix weeks in going to Bengal, and two months 
on the way back from thence to Pondicherry. Both going - 
and returning ſhe either touched at, or lay off, Madras, 
Maſulipatam, Viſigapatam and Yanon, and took 1 in goods at 
all thofe places. 

r. On the trial of 8 v. W, 72 it was, in 1 the open- 


ing for the plaintiffs, inſiſted that, under the general liber- 


ty given by the policy of touching at all places whatſoever, 
the veſſel might go to Bengal, which by the operation of 
thoſe words was as much part of the voyage, as if it had 
been expreſsly named. That the ſhip being there, the 


voyage might be abridged, and her further progreſs to Chi- 


1 abandoned, for that veſſels inſured may always return 
back from any point within the limigs of the voyage con- 
tained" in the policy. Lord MangsF#r p, however, ha- 
ving intimated a clear-opinion that the general words were, 
by che expreſſians of . in the outward ar homeward-bound voy- 
age, and “e in this voyage, qualified and reſtrained ſo as 
all places whatſoever in the uſual courſe of the woy- 

age te end fromthe places mentioned in the policy,” this ground 

was immediately abandoned, and never farther mentioned 

by the counſel for the plaintiffs in the progreſs of theſe. 
caufes[1]. The plaintiffs reſted their cafe c4/zfly on another 
ground, viz. that the voyage to Bengal was adopted by ne- 
ceſſity for the ſafety of the ſhip, upon the bona fide opinion 
of the captain and the reſt of the officers, and of one Berard 
the ſupercargo who had the principal management. To 
prove this neceſſity it was ſworn by Berard and four mates, 


that the ſhip had been detained longer in Europe than at Gclt 


was foreſeen, and that ſhe met with extremely bad weather 
on her outward paſſage, and at Pondicherry was ſo leaky 


that it appeared to them, upon conſultation, that ſhe muſt 


be careened, which could only be done at Benge!, there 


1] The Jay: Done had ſeveral opinion; of Dutch and French lau yrs in their 
ſavoyr, on $ Pint 
„ | eing 
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being no other place ſo near as for her, in her then ſitua. 
tion, to be able to proceed to it with ſafety, where that 

operation could be performed, for that no harbour between 
 Pandicherry and the Ganges on one fide, and Pondicherry and 

Bombay on the other, would admit of ſo large a veſſel be. 
ing hove down, her burthen being near 800 tons. Indeed 
it turned out, when they got to Bengal, that ſhe could be 
Tepaired without careening, but this was only diſcovered 
they ſaid, after ſhe was unloaded of much more of her con- 
' tents than could be done with ſafety in the open road of En. 
dickerry. All the witneſſes for the plaintiffs ſwore that they 
took the. reſolution of going to Bengal much againſt their 
_ inclination, for that it would have been not only more for 
the advantage of the owners, but alſo more for their pri- 
vate intereſt as individuals, to go to China, they having 
prepared their own adventures for that market. Beſides 
the circumſtance of the leak, they aſſigned an additional 
. reaſon for relinquiſhing the voyage to China, viz. that they 
had been detained ſo long at Pondicherry, from delays in un- 
loading their outward-bound cargo, that they were not rea- 
dy to leave that place till it was too late to undertake the 
Cina voyage with any degree of prudence or ſafety, and 

they ſaid Bengal was the beſt place they could go to winter 

at. | | | 
The defence ſet up was; 1. That the ſhip had never ail. 
ed on the voyage inſured, her deſtination, when fbe left Eu- 
rope, having been for Bengal and not China; 2. That, ſup- 
poſing her to have ſailed on the voyage deſcribed in the po- 
licy, yet her going from Pondicherry to Bengal, inſtead of 
proceeding to China, was a deviation, and was not juſtified 
by neceſſity. In ſupport of the fir? ground of defence cer- 
tain ſecret inſtructions were relied upon which were found 
on board the ſhip, and were addreſſed by the owners at 

L'Orient to Berard the ſupercargo, and which, though ob- 
ſcurely penned, gave great room to contend, either that 
at her departure, it had been reſolved to ſubſtitute Bengal 
for the China voyage, or, at leaſt, that the alternative was 
left with Berard, to be decided one way or the other accord- 
ing to certain events in India, which events turned out in 
the ſort of way that, according to the inſtructions, was to 
determine the voyage for Bengal. On the ſecond ground, 
they contended, that from the account given by the plain- 
tiff's own witneſſes, there was no neceſſity for going to Ben- 
gal, and that it appeared, that, inſtead of going direct.) 
thither, a trading voyage had been made from Pondicherr), 


which afforded a ſtrong preſumption that trading gp * 
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object, and motive; and that the leak, or lateneſs of the 


ſeaſon, were only after- thoughts, and mere pretext. They 


called two or three captains of Engliſh Eaſt-Indiamen to 
prove that, in the ſituation and at the time of year ſpe- 
cified by the witneſſes for the plaintiffs, the ſhip might 
have proceeded to China, or have returned to Europe, or 


might have ſtretched over to Achem, or Malacca, or have 


gone to Ceylon, with more propriety than to Bengal, for the 
purpoſe of careening, if that had been neceſſary. But, on 


theſe matters of opinion, the defendant's witneſſes differed 


from one another very conſiderably, in ſeveral particulars. 
Lord MAx$FIELD told the jury; 1. That Bengal was 


certainly not within the words of the policy; But 2. That 


if they ſhould not think that, at the time of the ſhip's de- 
parture from Pondicherry, the captain and officers were, bo- 


na fide, of opinion, that to go to Bengal was a matter of ne- 


ceſſity, or what common prudence rendered their indiſpen- 
ſable duty, and that there was no other motive for going to 
that place inſtead of China, they muſt find for the plaintiffs, 
for that going to any port, though out of the courſe of the 
voyage, is, in the eye of the law, no deviation, if neceſſa- 


ry for the ſafety of the ſhip. On the other hand, if they 


thought the neceſſity ſet up a mere colour and pretext, and 
that the voyage to Bengal was determined upon from other 
motives, they muſt find for the defendant. But, in conſi- 
dering this queſtion, they muſt not lay much ſtreſs on the 
opinions of other people, formed after the event, when the 
real ſtate of the ſhip, and the nature of the leak, had been 
diſcovered. Men of different degrees of ſkill, experience, 
or underſtanding, might differ extremely in their judgment 
on the ſame ſubject, as they had ſeen by the diverſity of 
opinions delivered by the different captains who had been 
examined, | | IE 

2. On the trial of Bize v. Fletcher, the counſel for the 
defendant contended, that the repreſentation accompany- 
ing the policy reſtrained the voyage to the limits therein 
ſpecified, and brought the merits of the cafe to be the ſame 


as iu Lavabre v. Wilſenz and they produced ſome additional 


evidence (particularly ſome letters written by the owners to 
their correſpondents who had got the policy underwritten), 
to raiſe a preſumption that the neceſſity of going to Bengal 
was merely a pretence deviſed after the capture, and when 
the inſured began to apprehend that'the words of the poli- 
cy would not cover a voyage to that place. 


8 2 Lord 
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Lord MANSFIELD, in ſumming up to the jury in this 


cauſe, after ſtating fully the difference between a repreſen. 


tation and warranty, told them, that, if they were ſatis. 
fied that the real intention at the time of the repreſentation 


was to £0 to China, the plaintiff would be entitled to their 
verdict, for that the infured might change the intention in 


this caſe, and go to Bengal, and yet be protected by the po- 
licy, which clearly admitted of that voyage, and mult have 


been underſtood by both parties in a greater latitude 
than the repreſentation, being expreſſed in different and 


much more comprehenſive terms. His Lordſhip then ſta- 
ted, and obſerved upon, the evidence which was given on 
the part of the deiendant to ſhew that the neceſſity was 
fictitious ; being (I preſume) of opinion that if the jury had 
believed it to be ſo, it would have afforded a preſumption 
that the original plan, even at the time of the repreſentation, 
was to go, not to China, but to Bengal. 


When the motion was made for a new trial in Lavabre v. 
Wilſen, the new evidence which had been produced in Bizz 


v. Fletcher was relied upon, but Lord MANSFIELD told the 


_ counſel, that, if they meant to make the diſcovery of new 
and a evidence the ground of their motion, they 
muſt lay it before the court by affidavit, that there might be 


an opportunity given to the other ſide of anſwering it: for 
that he could not, in his report of what paſſed on the trial 


of Lavabre and 22 ſtate any of the evidence produced 


jn the other cauſe.—Such affidavits were afterwards produ- 
ced. 

The evidence in the caſe of "TOWN v. Walter was 
nearly the ſame as in Bize v. Fletcher. The ſecret inſtructi- 
ons given to Berard had been more attentively peruſed, 
and afforded ſtronger reaſons than they at firſt ſeemed to do, 
to ſuſpect that the voyage to Bengal was predetermined 
before the departure from L'Orient. The plaintiff” wit- 
neſſes were much preſſed; on this occaſion, to ſay, whe- 
ther the lateneſs of the ſeaſon alone was ſuch as, indepen- 
dent of the leak, would have determined them to abandon 
the China voyage; and, on the other hand, whether the 
teak, independent of the "other reaſon, would, in their opi- 
nion, have rendered it neceffary ſo to do. To this they 
ſaid, that they could not give a certain anſwer for that, 
as neither of the caſes had happened, they had not exeſ- 
ciſed their judgment upon them. 

'The counſel for the defendant inſiſted, that, if the late- 


neſs of the ſeaſon was the only or predominant reaſon for 


abandoning the voyage to China, the inſured could not 
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juſtify the deviation to Bengal; for that, when an inſured 
voyage is abridged, the ſhip muſt return back in the courſe 
inſured, and cannot juſtify a deviation for the ſake of 
wintering in a harbour more commodious perhaps than 
any to be found in that courſe. Th 5 

Lord MANSFIELD now ſummed up very ſtrongly againſt 
the plaintiffs on the head of fraud. But, independent of that 


ground, he ſtated a new point againſt them, viz. that if neceſ- 
ſity were admitted to have been the ſole motive for ſubſtitut- 


ing the voyage to Bengal in the place of that to China, ſtill it 
was incumbent on the inſured to have purſued that voyage 
of neceſſity directly, in the ſhorteſt and moſt expeditious 
manner, and that the delay in going from Pondicherry to 
Bengal, and the repeated ſtops by touching at different 


places, and trading there, were deviations, and not within 


the protection which the ſuppoſed neceſſity afforded to the 
direct voyage. | 

The rules to ſhew cauſe why there ſhould not be new tri- 
als in the two caſes of Lavabre v. Wilſon, and The ſame v. 
Walter, came on to be argued this day. A 

The Solicitor General, Cowper; and Douglas, for the 
plaintiffs—= Dunning, Lee, and Rooke for the defendants. 
For the plaintiffs it was argued, that, if it was true that 
there was a neceſſity ſufficient to juſtify the voyage to Bengal, 
the time employed in going thither could not alter the caſe, 
as the riſk had not been thereby encreaſed, the coaſting 
voyage really performed being free from all hazard, and 


it being ſufficient if the ſhip arrived in the Ganges before 


the winter ſet in, At leaſt, whether the riſk had or had 
not been increaſed was a queſtion of fact, for the conſidera- 
tion of the jury, and they had given their opinion, that it was 
not, by finding for the plaintiffs. It was unqueſtionable, that 
under the words of the policy, it was competent to the ſhip 
to have ſtopped and touched at different places, within the 
uſual courſe of the voyage deſcribed, though not mentioned 
by name, and a voyage ſuperadded by neceſſity ought to be ſub- 
ject to the ſame qualifications, and entitled to the ſame ſort 
of latitude as the original voyage, it having become, by 
operation of law, a part, as it were, of that original voyage. 

For the defendants, it was inſiſted, that thiis new point 
was a mere queſtion of law, but that, in truth, it could not 
admit of a doubt, fince it was only this, whether, upon a 


deviation for a juſtifiable purpoſe, that purpoſe may be 


abandoned, and the ſhip ſtop at various places for other un- 
neceſſary purpoſes. It was, abſurd to ſay, that protracting the 


time 


— 
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time of the voyage did not increaſe the riſk. As well might 


it be contended, that lengthening the diſtance would not in- 
creaſe it. Clayton v. Simmonds (a), was cited, where it 
was held, by LEH Chief Fuſtice, © that, if a ſhip puts into 
<« a port not uſual, or ſtays an unuſual time, it is a devia- 
c tion.” | 8 0 5 

Lord MANSFIELD (after obſerving upon the evidence 


of fraud, and of an original intention or commercial motive 


for going to Bengal) —If this application were upon the 
ground of impeaching the teſtimony of the plaintiffs wit- 
neſſes, whatever my private ſentiments might be, after two 
concurrent verdicts, I ſhould not be inclined to interpoſe. 
But, without impeaching the evidence, I think there ought 
to be a new trial, or rather, that the caſe has been ill decid- 


ed. The queſtion is, whether without imputation on any 
body, circumſtances have not happened to take the voyage 
out of the policy. A deviation from neceſſity muſt be juſ- 


tified, both as to ſùbſtance and manner. Nothing more 
muſt be done than what the neceſſity requires. The true ob- 
jection to a deviation is not the increaſe of the riſk. If that 
were ſo, it would only be neceſſary to give an additional 
premium. It is, that the party contracting has voluntarily 
ſubſtituted another voyage for that which has been inſured. 
If the voyage to Bengal was unavoidable, where was the 
neceſſity to trade? All the ports touched at were out of 
the direct courſe, and ſix weeks and two months were con- 
ſumed inſtead of ſix days.—The juſtice of the caſe required a 
different deciſion, We 

| | The rules made abſolute [I]. 


{1] The two cauſes were again ſet down for trial, but the plaintiffs, when 
they were ready to be called on, ſubmitted to the opinion of the court, and 
abandoned their claim againſt the underwriters.—Lavabre and Company, were 
bankers at Paris, who had lent the ſum which was the tubje& of this inſurance 
upon a contract a la grofſe avanture (that is, in the nature of reſpondentia and 
bot tomree united) to the owners, Berard and Company, at L'Orient. In this 
contract the voyage was deſcribed as in the policy, and | underſtand the plain- 
tiffs have inſtituted a ſuit in France againſt the owners, which is ſtill depend- 
ing on the ground of a deviation from the voyage upon which they advanced 


| their money at the riſk of loſing it if the ſhip and goods ſhould be loſt. 


| Rex, | 
(a) Cuildhall, 11th March 1741, cited 1 Burr. 343. 
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Ren, Leſſee of Hair, and others, againſt BULKE- 


LEY. 


T ] PON an ejectment tried before Lord MAnsFIZLD, 
U at the laſt aſſiz es for Surry, a verdict was found for the 
plaintiff, upon which the defendant obtained a rule to ſhew 
cauſe, why there ſhould not be a new trial. The caſe came 
on to be argued this day, when the facts, as reported by 
his Lordſhip, appeared to be as follow :—In 1741, by the 
marriage-ſettlement of Lord Onſlow, the premiſes in queſti- 
on were ſettled upon him for life, remainders over in ſtrict 
ſettlement, with a power to the tenant for life in poſſeſſion, 
to make leaſes, for any term not ,exceeding twenty= one 
years, to take effect in poſſeſſion and not in reverſion, re- 
ſerving the beſt rent that could be had without taking a fine. 
In 1554, Lord Onſlow, by leaſe and releaſe, conveyed all 
his life-eſtate to Briſcae, and his heirs, upon truſt to apply 
the profits in the payment of an annuity of 1 507. to Wilſon, 
during the life of Lord Onſlow, and the ſurplus to Lord 


Onſlow. The year following he. conveyed all his eſtate to 


truſtees, for ninety-nine years, if he ſhould live ſo long, 
for the payment of his debts; but with an expreſs reſerva- 
tion as to all leaſes granted, or to be granted.  Aiterwards, 
in 1760, he made a leaſe of the premiſes in queſtion to 
Lewin (then in poſſeſſion as tenant at will) for twenty-one 
years, which leaſe Lewin, in 1774, aſſigned to Hall, one 
of the leſſors of the plaintiff. Lord Onſlocu died in 1776, 
and, in 1777, the remainder-man who had come into pui- 
ſeſſion on his death, conveyed to the defendant. The ſame 
rent was reſerved by the leaſe to Lewin, which he had paid 
for ſeveral years as tenant at will, and he had, beſides, co- 
venanted for repairs. 3 SP” 

At the trial an attempt was made on the part of the plain- 
tif, but without ſucceſs, to prove fraud in obtaining the 
leaſe for twenty-one years. The queſtion now was, whe- 
ther the operation of the conveyance to Briſcoe was not ſuch 
as diſabled Lord Onflow from making the ſubſequent leaſe 
to Lewin. | | 

The Solicitor General, Dunning, Morgan, and Bower, ar- 
gued in ſupport of the rule for a new irial. They contend- 

ed, 1. That, after the conveyance to Briſcoe, it was im- 
poſſible for Lord On/low to grant a leaſe in poſſeſſion, he 
having thereby parted with the whole of his life- intereſt; 
therefore, though, in words, the leaſe to Lewin conveyed 
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an immediate eſtate, yet, in ſubſtance, it was a leaſe in rever- 
fon, and could not commence till after Lord Onfiow's death, 
who certainly had no authority by the power to grant ſuch 
a leaſe. 2, That by conveying all his eſtate in the pre- 
miſes to Briſcoe, he had extinguiſhed the power, as far as 
reſpected him, as effeQually as if he had made a feoffment, 
or ſuffered a recovery. They cited the caſe of Saville v. 
Blactet (a), and Gilbert on Uſes (b). They alſo ſuggeſted, 


that if this leaſe were to be eſtabliſhed, the deciſion would 


| ſhake a great many titles, for that conveyancers conſidered 


the grant of a life-eſtate in the manner in which Lord On- 


ſlow had conveyed his, as extinguiſhing a leaſing power 
. reſerved to the tenant for life. 


Lord MansSFIELD (without hearing the other ſide) 
Powers came into the court of common law with the ſtatute 


of uſes (c), and the conſtruction of them, by the express 


direction of the ſtatute, muſt be the ſame as in courts of 


equity (d). The creation, execution, and deſtruction of 
them, depend on the ſubſtantial intention and purpoſe of 


the parties. It is ſaid, 1. That the grantor, in this caſe, 
was not in poſſeſſion, and that it was neceſſary that he 
ſhould be, to execute the power. Put I think poſſeſſion 
here means the receipt of the rents and profits, which were 
applied to his uſe. If actual poſſeſſion were neceſſary, a 
leaſing power could never be executed where the land is in 
the hands of a tenant (e). 2. It is contended, that, by grant- 
ing away his life-eſtate, he extinguiſhed the power. Cer- 
tainly where the whole life-eſtate is conveyed away by the 
intention of the parties, the power muſt be at an end, and 
cannot be afterwards exerciſed to the prejudice of the gran- 
tee. But the conveyance here was only to let in a. particu- 
lar charge, ſubject to which the rents and profits ſtill belonged 
to LordOnfl:wv; andthe leaſe could not prejudice the ſecurity, 
nor the remainder-man, for the beſt rent muſt be reſerved. 


It would therefore be contrary to the intention of all the 


parties, to hold chat the power was extinguiſhed by the con- 


veyance to Briſcoe, 


(a) Cane. H. 1721. P. Will. 1777, 8. 
- "481-8 | 
(c) 27 Heh. 8. c. 10. : ; 
J) 1 B:rr. 120. 2 Burr. 1146. N 
5 Vide infra, Gcedtitle v. Furucan, H. 21 Geo. 3. 
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and a verdict being found as for a total lofs, the rule pro- what part of the 


aſſignees were not bound, and that the rule could not be in- 


the account was ſo complicated, that it could not be taken 


do account, the defendant 1 8 apply to the court to 


1779 
— ad 


R an : Saturday, 
Ba BER ap Rs 2 wes. 19th Nor 


CTIDN ona policy of inſurance, on the ſhip the la an action n 
True Blue, tried before BULLER, Juſtice, at the laſt ct ang nay 

aſſi/ es for Lancaſhire. The counſel, at the trial, had begun rage loſs, if the 
to examine witneſſes to prove the amount df an intricate 3 7 
average loſs, but the Judge thought it would be impoſſible it eee 
to adjuſt a complicated account of that ſort at mf prius. 22 ee 
He therefore propoſed, that a verdict ſhould be found as for er oh rev 
a total loſs, the plaintiff entering into a rule to account up- tics may find for 
on oath to the defendant for what he might recover of the phi? de 
property inſured. The defendant, upon this, deſiſted from ing into a rule 


_— account u 


croſs-examining farther as to the particulars, value, &c. ST” 


poſed was entered into; but the defendant, being after- 8 proper- 
wards diffatisfred, bed for, and obtained, a rule to ſhew = thy os 
cauſe why there "ſhould not be a new trial, on the ground 
that the evidence did not go to a total but only to an average 
loſs. The plaintiff was a bankrupt, and it was now ſaid, 


as an argument for making the rule abſolute, that his 


forced by attachment againſt them. This difficulty howe- 
ver was obviated by the counſel for the plaintiff ſtating that 
the aſſignees would enter into any undertaking for the pur- 
poſe of making the rule binding upon them. Lord Mans- 
FIELD ſaid, he hadoften known ſuch rules made, where 


in court, and blamed the defendant's conduct in deſiſting, 
at the trial, from the examination as to the particulars of 
the damage after the propoſal by the judge; and then com- 
ing to the court for a new trial on the ground that there was 
not a total loſs. He ſaid, if the plaintiff or his aſſignees 
ſhould not comply with the rule by which they undertook 


me execution, 


The rule diſcharged, 


'Butc HER 
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1779. | 
323 ä a . a 
BurchEkx and another, Aſſignees of RRVYETT, a 
© — RS Bankrupt, | againſt EAasTO. 

A debt contra. FFD HIS was an action of trover, by the aſſignees of 2 
ed before a man | bankrupt , to recover the value of goods which had 


N tara: been conveyed by the bankrupt to the defendant, under a 


| ground of a pe- bill of ſale. The cauſe was tried before BLacxs TONE, 


— of bank. Juſtice, at the laſt aſſizes for Suffo/k, when a verdict was 
ruptey -The ex- found for the plaintiffs. On Tueſday, the gth of November, 
r 8 Graham moved for a new trial, on two grounds: I. It ap- 
der's ſtock and Peared that tlie debt of one of the petitioning creditors (there 


| _— Aut, being ſix to make up the ſum of 2001. (a) was on a pro- 
the overplus, if miſſory note, bearing date two years and a half before Re- 
any, wh ence vet engaged in trade, and it was contended, that the petiti- 
hirntelt, ian oning creditor's debt muſt be contracted while the bank- 
a& of bankrupt rupt is actually in trade. That, if contracted previous or 
1 ſuhſequent to his being a trader, a commiſſion cannot be 


ſued out upon it: 2. It was inſiſted, that the bill of ſale was 


a fair, open tranſaction, not an act of bankruptcy in itſelf, 
and anterior in point of time to any act of bankruptcy com- 
mitted by Revett. — The rule to ſhew cauſe was granted. 

This day, when it came on to be argned, the court deſired 
Graham to go on, who abandoned the firſt point, Lord 
MANSFIELD having obſerved, that the debt, though con- 
tracted before, continued a ſubſiſting debt while the bank- 
rupt was in trade (5). On the ſecond point, the facts appear- 
ed, from the Judge's report, to be theſe: On the 19th of 
February, 1779, Revett being arreſted for a debt of 760. 9s. 


8d. defired the bailiffs to carry him to Eaſto's, a creditor, | 


.whom. he requeſted to bail him. Eaſſo refuſed ; but Revett 
propoſing to execute to him a bill of ſale of all his effects, 
for the debt for which he was arreſted, and alſo for his debt 
to him, which was 257. gs. he conſented to give a bond for 
the 761. gs. 8d. payable at the return of the writ. Revett was 
thereupon diſcharged, and the ſame evening executed a bill 
of ſale of all his goods and effetts whatſoever to Eaſto, with pow- 
er to enter and ſell the ſame, for the purpoſe, in the firſt in- 
ſtance, of paying the 101/. 18s. 8d. and afterwards to pay 
the overplus, if any, to Revett himſelf. The next day (the 20th 
of February) Eaſto was put into poſſeſſion of the effeQs, 
and continued the poſſeſſion till he ſold them on the 15th of 


(2) 5 Gee. 2. c. 30. F 23. 


(5) Vide Penris v. Daintry, B. R. 19 Car. 2. 1 Sid. 411. Meggot "© 


_ Mills. B. R. 9 Will. 3. 1 Ld. Raym. 286. 
| „ Marck 


IN THE TWENTIETH YEAR OF GEORGE II. 


March followirg. That ſame day (20th February) Revett 
ſigned an order, and, with Eaſto's conſent, annexed it to 
the bill of ſale, by which he agreed, that, beſides the Bu renz 


two debts above-mentioned, it ſhould alſo ſtand as a ſe- 


by keeping houſe; and ſoon after abſconded.—Br ac k- 


STONE, Juſtice, had been of opinion, that the execution 


of the bill of ſale, under the circumſtances, was itſelf an 
act of bankruptcy. | | „ 

Graliam now inſiſted, that this was not a fraudulent 
conveyance within the meaning of the ſtatute of Fac. I. 
(a). That there were none of the badges of fraud here 
which are mentioned in T wyne's caſe (b); no ſecrecy, 
no colluſion, nothing that could make it a fraud upon the 
e. creditors. The aſſignment was only partial, for 
t 


the particular purpoſe of paying certain debts, after which 
the ſurplas was to be accounted for to Revett, and 


therefore this could not be conſidered as a conveyance 


of all his effects. He cited Worſley v. Demattos (c) Wilſon 
v. Day (d), Hague v. Rolleſton (e), Alderſon v. Temple (), 


Ruſt v. Cooper (g), and Linton v. Bartlet („); and endea- 
voured to diſtinguiſh them from this caſe. 

Lord MANSFIELD (without hearing the other ſide) 
— This is a ſtronger caſe than any of the former. The bill 
of ſale was a fraud on all the bankrupt laws. It was a 
conveyance of all he had in the world; and for what 


Purpoſe? To pay the man who had arreſted him, but who 
had no judgment againſt him, and two other creditors. 


Why prefer the perſon who arreſted him to other perſons 
who had not proceeded with ſo much rigour ? He muft 
have had the act of bankruptcy, which he committed in 
twenty-four hours afterwards, in contemplation, . at the 
time. Before Worſley v. Demattos it had been determined 
that a conveyance of all the effects is an act of bank- 
ruptcy ; becauſe it puts an end to all trading. Was it 
Poſſible for this man to carry on his buſineis after the bill 
of ſale had ſwept away all his ſtock and effects [1]? 
IG . The rule diſcharged. 


LI] Vide Law v. Skinner, C. B. E. 15 G. 3. 2 Blackft. 996. which was a 
cale very fimilar to the preſent, and determined in the lame manner. 
or Fans 1.16.4 4. 

%% M. 44 El. 3. Co. 80. b. 

(e) H. 31 Geo. . 1 Burr. 467. | 

(d) T. 32 & 33 Geo. 2. 2 Burr. 827. 

e) I. 8 Geo. 3." 4 Burr. 2114. 
T. 8 Geo, 3. 4 Burr, 2174. 
B. R. T. 17 Gee. 3. cited ſupra 87. 
C. B. H. to Gee. 3. 3 Wi. 47. 


f 
) 


{ 


Mason 


| EazTo. 
curity for another of 331. 18s. 10d. due to his landlord. . 
On the ſame day, he committed an act of bankruptcy, 
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Tueſday, | Mason againſt HuNnT and another. 

23d Nov. i a Sag | | | 
e RR HIS was an action brought againſt the defendants, 
to acecpt a bill who were partners, as acceptors of ſix bills of ex- 
on certain cond change to the amount of 3200/7. Rowland Hunt, one of 
tions 1s dicharg- | : . 1 
ed if the conditi- the defendants, happening to be in Dominica on the 15th 
oo Kurer; of April, 1778, wrote the following letter to his partner 
| Doh "I "ir. T homas Hunt, the other defendant, in London: As our 
tual accepiance, “friends Vance, Caldwell, and Vance, (who were merchants 


= * in Dominica) have made purchaſe of about 100 hogſ- 
be conſigned to heads of prize-tobacco, and purpoſe ſhipping them, or 
ee, « as many of them as they can get, by this convoy, I 
together with a © have agreed that, on their giving you orders for inſurance 
policy of inſu- (4 gn any part of the ſame, and ſending bills of lading 
rance upon them, . a | ol ads h 0 

the holder of the. CO igned to you in London, what 8 exchange 
bill, by taking to © they draw the reon at the rate of 80/ per hogſhead, from 


— 42 « go days to ſix months fight, as ſhall be determined 
himſelf, diſ- © will be duly accepted and paid by you, and doubt 
109! wap *c- © not your punctual adherence thereto.” On the firſt 
| of May following Vance, Caldwell, and Vance, wrote to 

the defendants ordering inſurance upon 40 hogſheads of 

tobacco, 3600/. without taking any notice of having 

drawn any bills. This letter was received on the 6th 

or 7th of Fuly, and in conſequence thereof, 7 homas Hunt, 


got the ſum mentioned inſared for a premium of 303. 


On the ſame 1ſt of May, Vance, Caldwell, and Vance, 
wrote another letter to Thomas Hunt, appriſing him, that 
they had drawn fix bills of exchange for 32001. in con- 
ſequence of Rowland, Hunt's letter, payable to Robert Vance, 
and indorſed by him to the plaintiff, drawn on forty 
hogfheads of tobacco. This letter was received on the 
Toth of July. On the 11th the bills arrived, and were 


preſented for acceptance, together with Rowland Hunt's - 


letter of the 1 7th of April. Thomas Hunt refuſed to ac- 
cept them, and, after a negociation of two or three days, 
a memorandum” was ſigned by the plaintiff, which, after 
ſkating the bills, proceeded in theſe words: “* Whereas 
« forty hogſheads of tobacco have been conſigned to 
_&« Meſlrs. Thomas and Rowland Hunt, on account of the 
above bills, and they being apprehenſive that the net 
proceeds thereof may not be ſufficient for that purpoſe 

cc have refuſed to accept the ſaid bills, we therefore accept 

&© the bill of lading of the ſaid forty hogſheads of tobacco, 

* and the policy of inſurance for 3600/; to _ the 

; en ST « jame 


/ 
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* ſame in caſe of loſs (being valued in the ſaid policy 


1 
1779. 


* at gol. per hogſhead) both which we now acknowledge 


« the receipt of, and that we will apply their net pro- 


« ceeds when in caſh to the credit of Mr. Robert Vance, 
as far as the ſaid proceeds will go, in part payment of 
* the above bills. Aender Maſon for ſelf and late Co.” 
The tobacco afterwards arriving was received and ſold by 
the plaintiff, and produced only about 1400/. The oc- 
caſion of the difference between this ſum and the valued 
price in Rowland Hunt's letter did not appear. 


The cauſe was tried before Lord MANSFIELD, at this : 


laſt ſittings at Gui/dhall, when the plaintiff inſiſted, that 
Rowland Hunt's letter of the 17th of April was a virtual 
acceptance of the bills, and that nothing had happened to diſ- 
charge this acceptance. That he was therefore entitled, as 
holder of the bills, to recover the difference between their 
amount and the price for which the tobacco fold. —The 
defence was, that the letter did not amount to ſuch vir- 
tual acceptance; but, if it did, that the memorandum 
had cancelled it.—There was a verdi& for the defendants, 


and a rule for a new trial was obtained, which was argued * 


on Tueſday, the 16th of November, by Dunning and Couper 
for the plaintiff, and the Solicitor General and Lee tor the 
defendants, | 

In ſupport of the verdict, it was contended: 1. That 
the agreement contained in the letter, on which the 
plaintiff relied as à virtual acceptance, was only condi- 
tional, qualified by the contingency of tobacco, of the 
value of 80. per hogſhead being conſigned to the defen- 
dants. If the bills, together with the letter of the 1 th 
of April, had been ſhown on the Exchange, -and the 
refuſal of Thomas Hunt, to accept them mentioned at the 
fame time, no merchant would have taken them as bills 
payable by the Hunts: But, 2. If there had been an 
unqualified virtual acceptance, it would have been diſ- 


charged by the ſubſequent tranſaction. The inducement 


to the agreement to accept was the profit of the com- 


miſſion. Could it be ſuppoſed, that it could be the 


meaning of the parties, that the defendants ſhould con- 


tinue bound for the difference between the produce of 


the tobacco, and the amount of the bills, and yet relin- 
quiſh to the plaintiff the profit of the commiſſion, the 
power of ſelling when he pleaſed, and the ſecurity of the 
bills of lading and inſurance ? 

For the plaintiff, the caſe of Pillans v. Van Mierop (a) was 
cited, as an authority to prove, that there may be, by letters 


(2) B. R. F. 5 Ges. 3. 3 Burr. 1663. 


or 
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er agreement, a virtual acceptance of a bill of exchange; 


which, independent of any authority, they ſaid, was clear 
upon reaſon and principle. The letter of Rowland Hunt 
was ſuch an acceptance; and, as to the tranſaction which 


was contended to be a diſcharge, how could it be ima- 
gined that Maſon had conſented to take, in lieu of the 


whole, what was likely only to produce part of the 
amount of the bills, when he had an acceptance for the 


whole? The clear attention was, that the plaintiff ſhould 


ſell the tobacco to diſcharge the demand on the bills, as 


far as the produce ſhould go, but without prejudice to 


either ſide. 
The court took time to conſider ; ; and, this day, Lord 


MANSFIELD, after ſtating the facts above ſet forth, deli- 
vered their opinion as follows: 


Lord MansFIELD—The defence at the trial was, that 


the tobacco was not of the ſtipulated value, and that the 
Hunts never meant to be in advance for the drawers, 
As to the firſt queſtion, there is no doubt but an agree- 


ment to accept may amount to an acceptance, and it 


may be couched in ſuch words as to put a third perſon 
in a better condition than the drawer. If one man, to 
give. credit to another, makes an abſolute promiſe to 
accept his bill, the drawer, or. any other perſon, may 


ſhew ſuch promiſe upon the Exchange, to get credit, 


and a third perſon, who ſhould advance his money upon 
it, would have nothing to do with the equitable cir- 
cumſlances which might ſubſiſt between the drawer. and 
acceptor. But an agreement to accept is ſtill but an 
agreement, and if it is conditional, and a third perſon 


| takes the bill knowing of the conditions annexed to the 


agreement, he takes it ſubje& to ſuch conditions. Here 
there were many things ſpecified as the conditions of the 
acceptance the inſurance—bills of lading—conſignment 
—2 certain number of hogſheads to be delivered—of a 
certain value rated by the hogſhead. On the face of 
the agreement, I thought, at the trial, and till incline 
to think, that the meaning of the parties was, that to- 


bacco ſhould be conſigned which ſhould be worth 800. 
per hogſhead. Prize tobacco muſt, at that time, have 


meant American tobacco; and it is well known, that there 
is a very great difference between the value of the Ane- 


rican tobacco, and what comes from the French iſlands. 


The difference here is immenſe. The produce of the 
tobacco conſigned was only about 1400]. It is plain the 


Hunts never meant to be in advance, and I think ſo great 4 
| difference 


. 
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difference in the value ſuch a fraud as to entitle the defen- 1779. 
dants to relief againſt the agreement. But, as to this, Ww—. 


the reſt of the court have doubted, chiefly becauſe there is Mason 
no evidence to ſhew how the decreaſe in the value aroſe; Hunz. 


whether, from the inferiority of the quality, or the fluctua- 
tion in the market. If it aroſe from buying up refuſe to- 
bacco from the French Weſt Indies, the fraud would be clear. 
But the reſt of the court are extremely clear that the ſecond 
inſtrument makes an end of the whole, and I think the 
grounds and reaſons are unanſwerable. As to that part of 
the caſe it ſtands thus: The Hunts ſay, © We are not 
bound. This is an impoſition, The tobacco is of an 
« inferior value. The letter repreſents it as worth 80ʃ. 
This inſurance makes it gol. per hogſhead, and it turns 


„ out not to be worth 4o/. ” If Maſon had meant to ſay, 


“you are liable, and ſhall pay the bills, what would his 
conduct have been? He would have left the policy of in- 
ſurance, and the bills of lading, in their hands, and ſued 
them upon the acceptance. The temptation to accept was 


the commiſſion on the conſignment, and they were to have 


the ſecurity of the goods and the inſurance. But the 
plaintiff undoes all this, and ſays, © Then I will take all 
from you—ſecurity, commiſſion, c.“ This was ſay- 
ing, © I will ſtand in your place, but not ſo as to be anſwer- 
able for more than the produce of the tobacco.” It is 


_ impoſſible the defendants could mean to accept, without 


any benefit or ſecurity. We are all clear that this made 
an end of the-agreement, | EE 
| | The rule diſcharged. 


2 _ 


The KING againſt oN ks, alias TrorowGooD. hr ag mh 


HIS was an indictment for forgery, which was tried In an indietment 


before Lord MANSFIELD, at the laſt aſſizes for E/- —_ She 


' ſex. The indictment conſiſts of ſix counts. Upon the words, * pur- 


firſt, ſecond, and fifth, (which charged an intent to defraud . to bea 


| : | « © Bank note, 

the Bank of England), the priſoner was acquitted. - The mean, that the 
third ſet forth, that he © having in his cuſtody a certain gte upon: the 
face of it ap- 


* forged and counterfeited paper writing, purporting to be a pears to be 2 


Bank note, the tenor of which forged and counterfeited Ban note, and 


. = * - 2 th t f 
paper writing is as follows, viz.— No. F. 946. J promiſe b 


* fo pay to John Wilſon, E/q; or bearer, ten pounds. Lon- capnot be ſup- 
c 7 "ge | ied fo to 
don, March 4th, 1776. For ſelf and Company, of my |, x 

| c 


0 


pport the in- 
© bank dictment by any 
repreſentations 


of the party when he diſpoſed of it. 


* 


— —— — — » 


0c — 
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ban in England. L. 10. Entered John Jones, —feloni— 
« ouſly diſpoſed of and put away the ſaid forged and 
* counterfeited paper-writing, as and for a good and true 
“Bank note, well knowing the ſame to be forged and 
< counterſeited, with intent to defraud James Rayner, againſt 


< the form of the ſtatute, c.“ The fourth count only 


differed from the third, by calling it à certain forged and 
counterfeited note, inſtead of paper-writing. The ſixth 
charged, that the priſoner did utter and publiſh, as true, 
a certain falſe, forged, and counterfeited paper-writing, 
purporting to be a promiſſory note for payment of money 
(and ſet forth the note as above) with intent to defraud 


- 


the ſaid James Raymer. - 


On thefe counts a ſpecial verdict was found, 012. as to 
the third; that the paper-writing, purporting to be a Bank 
note, in the ſaid third count ſet forth, was not a note filled 
up by any of the officers of the Governor and Company if 
the Bank of England, or entered into any of their books, 
but was forged ; that the priſoner well knowing it not to 
be a note of ths, Gevermr, & c. but to be forged, averrcd 
it to be a good Bank note, and diſpoſed of it as ſuch 
to James Rayner, with intent to. defraud him, and that 
Rayner took it from the priſoner, and gave him 10/, 


for it, believing it to be a true Bank ate; that the 


Bank frequently pay Bank notes which are filled up by 
their officers, and entered in their books, although they 
happen not to be ſigned. The finding on the fourth 
count was the ſame, only calling it, as in the count, a t, 
inſtead of paper-writing. On the ſixth, they found, that 
the ſaid paper-writing, purporting to be a promiſſory note, 
c. was not filled up, c. and that the priſoner knowing, 


Fc. averred it to be a good Bank note, and uttered and 


Publiſhed it as ſuch, c. as on the third count. 
_ Fielding argued, on the part of the proſecution, that the 
charge and finding were ſufficient to convict the priſoner, 


That if a forged note is made in the form and appearance 


of a Bank note (a), it purports to be one, although not 
ſixned, differing in this reſpe& from a forged deed, which 
cannot be ſaid to purpart being a deed till it is ſigned, the 


| ſignature being of the fence of that ſort of inſtrument. 


That, from the finding, it appeared, that the note purported to 
be a Bank note to the man who received it, and that ſimi- 


Hlitude is not at all neceſſary to conſtitute a forgery. He 
admitted, that the finding did not ſupport the ſixth count. 


{a Which this was, | ; 
. Me 
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Mingay was of counſel for the priſoner; but Lord 1779. 
MANSFIELD ſtopped him, and ſaid, that the repreſenta- or 
tions of the priſoner to Rayner, after the note was made, The — 
could not alter the purport, which is what appears on the a. 
face of the inſtrument itſelf. Such repreſentations might 

make the party guilty of a fraud or cheat [1]. 

| he priſoner diſcharged. 


[1] The priſoner had been indicted and brought to trial as for a fraud before 
Blackſtone Juſtice, at the former aſſizes, but as he entertained a doubt whether 
the offence was not rather a forgery with intent to defraud the bank, the priſo- 
ner was acquitted on that occaſion, and the preſent inditment preferred. 
Lord Mansfield {aid he thought the caſe clear at the trial, but that he had di- 
rected a ſpecial verdict on account of the doubt of Blatkflone Juſtice. 


Jones .againff MAUNSELL. :. ao 

FP HIS was an action of treſpaſs for taking the plain- x: js not ſettled, 
1 tiff's cattle on a diſtreſs for the poor-rate. The queſ- whom the 

tion was, whether he was rateable under the ſtatute of the 3 8 

43d of Eli. cap. 2. in reſpect of the herbage and pannage are rateable 

of part of Rockingham foreſt, called the Lawn of Bedingfield. — 2 = 

A verdict having been found for the plaintiff, the caſe was | 

argued, in Mrchaelmas term, 19 Geo. 3. (a), on a rule to 

ſhew cauſe why there ſhould pot be a new trial, by Hz! 

Serjeant, Wheeler, Green, and Lee, for the plaintiff, and 

Cuſt, Dunning and Dayrell, for the defendant. After the 

argument, the court directed, that inquiries ſhould be made 


on both ſides, in order to diſcover, whether there was any 


Inſtance of ſuch property being rated in any part of the 


kingdom. The reſult of thoſe inquiries was, that no in- 
ſtance could be found, and there being a difference of opi- 
nion in the court, the caſe ſtood over for judgment till this 
day, when Lord MANSFIELD ſtated the caſe, and the rea- 
ſons for granting a new trial, to the following effect: 

Lord MANSFIELD— This is an action of treſpaſs. The 
declaration conſiſts of two counts. The firſt for entering 
the plaintiff's cloſe, and taking his cattle. The other for 
taking his cattle generally; and upon this the cauſe pro- 
ceeded; and not guilty being pleaded, the queſtion was, 
whether the herbage and pannage of the Lawn, part 


(a) Thurſday, 19th Nov. 1779. 
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of Rockingham foreſt, is a ſpecies of property rateable to 
the poor. If it is, the defendant was entitled to a verdict; 
if not, the plaintiff, The plaintiff's intereſt was as occu- 
pier under Mr. Hatten, but whether as tenant, manager, or 
ſervant, did not fully appear; but it did appear that he was 
a perſon in the viſible occupation of the property. Mr. 


Hatton's title was under a grant from Queen Elizabeth, to 
Sir Chriſtopher Hatton, of the office of keeper of the Law: 


and deer, and of the herbage and. pannage. In the th In- 


ſtitute, herbage and pannage is thus explained. He that 
c hath the herbage or pannage of a park by the grant or de- 
« miſe of the King, or any other, cannot take any Berbage 


e or pannage, but of ſurpluſage, over and above the compe- 


cc tent and ſufficient paſture and feeding of the game; and 
« if the owner of the game ſuffer the game ſo to increaſe, 


* as there is no ſurpluſage, then he that hath the herbage 


% and pannage, cannot put any beaſts in the park.” The 
ſame definition is adopted by Sir Francis North, in his ar- 
gument in the caſe of Potter v. North (a). The form of 
the aſſeſſment was on the lodge and Lawn, but there was 
no queſtion on any thing but the herbage and pannage. 
The caſe was firſt tried before BLacxsToNE, Fuſtice, and 
he inclined to think, that the property was not rateable, 


but the jury found for the defendant. It then came on here, 


on a motion for a new trial, when a great deal was ſaid 
about the ſituation, whether parochial or not; but the 
court ſtript the caſe of every thing of that ſort, and, with- 
out giving any opinion, directed a new trial, on the 
fingle queſtion, whether rateable or not. On the ſe- 
cond trial, ASHURST, Juſtice, delivered it as his opinion to 
the jury, that the property was not rateable, and they found 
for the plaintiff. Another motion for a new trial has been 


made, and the queſtion fully argued at the bar. Since the 


argument, there have been conſiderable doubts in the court, 
which have been the occafion that the caſe has ſtood over 
till now. We have long been agreed upon two propoſiti- 
ons: viz, 1. That the uncertainty of the value is not 
material; :that merely affects the quantity of the rate: 2. 
That whether the herbage and pannage is enjoyed by the 


grantee in fee, or by a tenant for life, years, or from year 
to year, or by a keeper, or fervant, is not material. If 
the property is rateable, any of thoſe ſorts of occupiers are. 


Theſe two propoſitions lay out of the caſe all the pr 
lar circumſtances concerning the nature of the plaintiff's 


(a) 1 Peatr. 383, 391. 5 
| occupation, 
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occupation, . and bring it to the ſimple queſtion of law. 
Upon this we have been long divided, and we have con- 
ſulted ſome of the other Judges, but without ſatisfaction. 
The arguments againſt the rateability were, that the owner 
or grantee of the foreſt might deſtroy the property entirely, 
by increaſing the number of the deer. Such grantee would 
be rateable to the full value of the whole, for the foreſt 1s 
only exempted from the poor-rate while in the hands of the 
crown. By diſaforeſting, the herbage and pannage might 


be extinguiſhed. It is a ſpecies of property which does not 


ie in occupancy, and treſpaſs or ejectment will not lie for it. 


There is no inſtance where it has been rated, though there 


is a great deal of this ſort of property in the kingdom. 
The authorities on this ſide were Vaughan 188. 2 Bulſtrode 
249. Croke, Car. 492 (a). 1 Levinz. 213. On the other 
fide of the queſtion, the conſequence from the caſes con- 
cerning occupancy was denied; for, though this property 
might not lie in occupancy, according to the ſtrict common 
law ſenſe of the word, it might be occupied within the mean- 
ing of the ſtatute of Elizabeth. If ſo, the uſage would 
not alter the queſtion. The caſe of Rowlls v. Ge!l [1] was 
much relied on; but it did not convince, becauſe there 
the profits aroſe from the ownerſhip of the ſoil (whereas 
herbage and pannage is only a privilege), and ejectment 
will lie for a mine, C. Fac. 150 (b). Another caſe, in 
3 Keble 540, was more material (c). That caſe goes to 
ſhew that tolls are rateable, and they do not lie in occu- 


[1] The caſe of Rowlls v. Gell and another was determined in this court in 
E. 16 Geo. 3. It was an action of treſpaſs for taking lead ore; verdi& for the 
plaintiff, and a caſe reſerved, which ſtated; That the plaintiff was (in conſi - 
deration of 1590. paid to the King as a fine) leſſee of all the lead mines, with 
the let and cope, in the loak or wapontake of Yorkſworth in Derbyſhire, for 
31 years, at 144“. per ann. That he was aſſeſſed to the poor for let and cope, 
and having refuſed to pay was diſtrained upon; That lot is a duty of the 13th 
diſh or meaſure of * made merchantable; Cope 6d. for every nine diſhes 
raiſed at the mines; 
produced in that year 500/., but varied and were uneertain in their value; All 
the King's ſubjects may dig ore in the place, and are entitled to a quarter of a 
yard of ground adjoining to their work; and great quantities of land are ren- 
dered uſeleis by working the mines; Theſe duties have never been rated, but, 
in the neighbouring pariſh, the duke of Devonſhire had been rated, under the 

me circumſtances, for 40 years; The mines, or the proprietors of mines, in 
the county of Derby, had never been rated. 1 

BULLER, Juſtice (then at the bar) argued for the plaintiff, and Wheeler for 
the defendants. 

The court held that this property was rateable, and not within the reaſon of 
the caſe of the Smelting Company v. Richardſon, M. 3 Geo. 3. 3 Burr. 
1341, and Rex v. Yandewall, E. 33 Geo. 2. 2 Burr. 991. : 

(a) Pl. 19, 5 15 

b) B. R. H. 4 Fac. 1. Commyn v. Kincto. | 
Corporation ot Miclbam v. the Mayer, pl. 36. 


„„ . pancy, 
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1779. pancy, according to the legal definition, nor can they be the 
— ſubject of an ejectment. The authority of that cate how- 
ph ever was much doubted. It is a looſe note, by a bad re- 
Mavunszii, porter, of a rule to ſhew ' cauſe; and it does not appear 
that cauſe was ever ſhewn. But the caſe was ſv appoſite 
that, in the laſt vacation, I got an inquiry made in the 


country to which it relates, and I found that the toll there 


mentioned had been rated as far back as memory goes [2]. 
This confirms the note in Keble very much, and ſhakes the 
opinion againſt the rateability. The queſtion is of great 
conſequence, and affects many perſons, and therefore we 
are all of opinion that there ſhould be a new trial, in order 
that the parties may have an opportunity of having the point 
ſettled upon a ſpecial verdict 1 in the ſolemn manner known 


to the conſtitution. J 
The rule made 3 


2 The toll of Putney bridge is regularly rated in P. tue) pariſh, and allo 
in Fulham, being valued at the fame tum *(7ool. a year) in each. There are 
collectors at each end. At firſt there was none at the ns 4 end, and then 


t _ bridge v was not aſſeſſed in Putney. 


| Banner againſt FLETCHER. 


Monday, 
29th Nov. TER : 
ets. ty? ger HIS was an action on the ſame policy with Barber 
underwriter ex- v. French (a), tried at the ſame time, the ſame rule 


ee pag entered into, and a ſimilar verdi& found; but here, be- 
preſentation, ſides the ground mentioned in that caſe, there was another 
_ = lp 4 ſtated, viz. that ſince the trial, a material repreſentation 
from the coaſt of which had been made to Shulbred the firſt underwriter on 
a ine on luch the policy, and which turned out to be falſe, had been diſ- 
material, bas covered. After the other caſe was diſpoſed of, this ſtood 


to vitiate the over, on this point, till an affidavit of the fact ſhould be 
* licy, esd procured from Shulbred. 

out, that ſhe ac- Cauſe was this day ſhewn, when * "IRON from 

_ « "gh Shulbred's affidavit, that, when they ſigned the policy, in 

March, 1778, the broker was getting "ſeveral others, on 

other ſhips, ſubſcribed at the ſame time, all belonging to the 

ſame owner, and ſaid, ſpeaking of them all Which 


veſſels are expected to ſeave the coaſt of Africa in November, 


— 


or December, 1917.” —In truth, the veſſel in queſtion had 


ſailed in May, 1777, and Shulbred ſwore, in his affidavit, 
that, if he had known that circumſtance, he would not have 
ſigned. There had been actions brought againſt all the 
underwriters on the policy, except Shulbred. 


(a) Supra, p. 281. l 
Davenport, 


allo 
are 
hen 
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Davenport, for the defendant, inſiſted, that a repreſen- 
tation to the firſt underwriter 1s conſidered as made to 
all who ſign after him; and that the repreſentation here 
was material, or at leaſt ſuch as ought to be ſubmitted to 
a jury, for them to judge of its materiality. 

Lord MAxsSFIEL D—lt has certainly been determined, 
in a variety of caſes, that a repreſentation to the firſt 


underwriter extends to the others. But under what cir- 


cumſtanees has the defendant gone to trial in this caſe ? 
He certainly knew what had been repreſented to himſeltf. 
He was acquainted with Shulbred, and had an opportunity 
of aſking before the trial what had been repreſented to 


him. If therefore this evidence is new, it is owing to 


his own negligence, But the repreſentation is not mate- 
rial. It was only an expe&ation, and the underwriters 
did not inquire into the ground of the expectation. This 
was lying by till after a trial, in order to make an objec- 


tion if the verdict ſnould be for the plaintiff. 
The rule diſcharged, 


The End of M1CcHAELMAs Term 20 Groncs III. 
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ARGUED and DETERMINED 


IN THE 
1 | | | | f 
Court of KING's BENCH, | 
5 | 5 t 
| IN : d 
: cl 
. & 
Hilary Term, a 
In the Twentieth Year of the Reign of GORE III. oy 
ry 48 | ' GrinDLEY againſt HoLLoway. 
To entitle a HIS was an action of treſpaſs, in which, on the 


ſtable, &c. . . 
dee mars 3 plea of not guilty, a verdi&t was found for the de- 


under 7 Fac. fendant. In the laſt term, Wood had obtained a rule to 
1 ecie fer ſhew canſe why it ſhould not be entered on the roll, that 
him, it muſt the defendant was a conſtable, and that the action was 
„ brought for what he had done in the execution of his 
tried the cauſe, office. By the ſtatute of 7 Fac. 1. cap. 5. (a), it is 
_— was enacted, That if any action ſhall be brought againſt a 
„„ : 

execution of Juſtice of peace, conſtable, &c. for any thing done by 
his office. virtue or reaſon of his office, he may plead the general 
iſſue, and give the ſpecial matter in evidence; and if 

the verdict ſhall paſs with the defendant in ſuch action, 

or the plaintiff become nonſuit, or ſuffer a diſcontinuance, 

in every ſuch caſe, the juſtices or juſtice, or ſuch other judge 

before whom the ſaid matter ſhall be tried, ſhall allow to the 

defendant his double coſts. There was no indorſement 

on the Pyſtea, nor certificate, in this caſe ; but in 

an affidavit of the defendant, it was ſworn that the 


(a) Made perpetual, 21 Jac. 1. c. 12. a 
| | | a 


— 


ol 
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at for which he was ſued, was done in the execution of 


his office. 


Mood, in ſupport of the rule, cloud Rex v. Poland (a), and * 
Drveniſh v. Mertins (b) a caſe on this very ſtatute, where Heer. 


it is ſaid, that when there is a verdict for the defendant, the 
facts entitling him to double coſts are to be put upon the 
record by way of ſuggeſtion. He alſo mentioned ſome 
modern caſes, which had been furniſhed him by the Maſter, - 


particularly one of Hickman v. Goring (c), a note of which 


was read by BULLER, Fuſtice. 

Howarth, for the plaintiff, inſiſted, that it was clear, 
from the words of the ſtatute, that the judge who tries the 
cauſe muſt certify, that the act complained of was done by 
the defendant in the execution of his office. The ſtatute 
did not ſay, & ſuch defendant hall be allowed his double 
colts,” but the Fuſtice or Fuſtices, & c. fhall allow him,” 
&c. Whether the defendant was or was not acting in the 
execution of his office, was an inference of law to be 
drawn from the particular facts proved, which the judge 
at niſi prius was able to do, but the court could not, with- 
out trying the cauſe again. The defendant's affidavit was 
abſurd; it was ſwearing to matter of law. The caſes cited 
did not apply. In that of Deveniſh v. Mertins, the plain- 
tiff having moved to diſcontinue, the court made the 
payment of the double coſts part of the terms on which 
the motion was granted, and what was there ſaid about 
a ſuggeſtion was foreign to the caſe before the court. But 
the point was expreſsly decided in a caſe in Ventris (d 
where. a ſuggeſtion, like that now prayed tor, after a 
verdict for the defendant, was refuſed, on the ground that 
it was the province of the judge before whom the cauſe 
was tried to allow the double coſts. He ſtated an affida- 
vit (which was read) by which he ſaid, it would appear, 
ou the defendant was not acting in the execution of his 
office, 


The rule diſcharged. 
60 B, R. E. 3 Gee. 1. 1 Sir. 49. 
(5) B. R. E. 7 Gee. 2. 2 Str. 974. 
(e) B. R. H. ig Gee. 3. | 
(4) Anon. C. B. E. 1 Will. and M. 2 Ventr. 45+ 
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E If there is 


hiring for a 


year and ſervice 


© he pariſh of to the townſhip or diviſion of Under-Barrow and Bradley. 


B, and” before 
the end of the 


year the ſervant: Lancaſhire confirmed their order, and ſtated the following 


removes with 
the maſter to 
the pariſh of C, 
ſerves out the 
2 there, is 
ired to the 


ſame maſter for 


another year, 


with an increaſe 


of wages, and 
ſerves him ſe- 


, veral months 


longer in C, a - 


; ſettlement is 


gained in C. 


„ 


CASES IN HILARY TERM 


The Kine againſt the IxnABLITXN TS of Uno 


BarRow and BRADLEY-FitLD. 
PV WO juſtices having removed T homaſſine Hallhead, 
from the town and hamlet of Uſverton, in Lancaſtire, 


Field in Weſtmoreland, the court of quarter: ſeſſions for 


caſe.—* T homaſſine Hallhead ſingle woman, being ſettled 
cc in the townſhip of Under-Barrow, and Bradley-Field, in 
cc the county of Weſtmorg/and, by a derivative ſettlement 


c from her father, was hired for one year from -Whitſuntide 


« 1170, to Whitſuntide 1771, to D. Burrow, then an 
e inhabitant of the ſaid townſhip, for the yearly wages of 
« 18s. where ſhe lived with him under this hiring, till the 
cc 12th of May 1771. Her maſter then removed with 
ce her into the townſhip of Strickland Roger, in the ſaid 
„county of Weſtmoreland, and ſhe there continued ſeven 
ce days, in the ſaid ſervice, (which completed the year,) 
c and received her wages, Then, ſhe again hired herſelf 
tc to the ſame maſter for another year, "from Wihitfuntide 
« 1-71, to Whit/untide- 1772, for the wages of 2 fl. and, 
« under this laſt hiring, ſhe continued in Strickland Roger, 
« from Whitſuntid* 1771, till Candlemas following, when, 
ce by mutual conſent, ſhe quirted her ſervice, and received 
& her wages up to that time.” ; 

Wilſen, and Mood, now ſhewed cauſe againſt quaſhing 
the orders. They endeavoured to diſtinguiſh the caſe 
from that of Rex v. Croſscombe (a), where the pauper 
having been hired for a year in one pariſh, and having 


lived that year there, and received his wages, continued 


a quarter of a year longer, and then went with his maſter 
into another pariſn, and lived with him there ſix months, 


without coming to any new agreement; and the court 


held that he was ſettled in the laſt pariſh. That caſe, 
they ſaid, was argued oh the ground of there being no 
interruption, — no new contract, —but a continuance, and 
prolongation, of the term of ſervice, under the firſt hiring. 
So when there is a demiſe for a year, and that the tenant 
holds over without any new bargain, he is ſtill con- 
ſidered: as holding under the original demiſe. But 


here the firſt contract was at an end, both in form 


(4) . 12. Geo. 2. 2 Str. 1240. Burr. Seetl. Caſes, No. 87. 
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and ſubſtance ; there muſt have been a new bargain; the 


wages were different; and the ſeſſions had not ſtated that 
there was nat a chaſm in point of time between the firſt and 
ſecond hiring, The ſecond muſt be conſidered exactly as 
if there had been a change of -maſters. The ſervices in the 
two places could not be tacked together as in the caſe. of 


mp 
1780. 
The KING 
againſt 
Unper-Bar- 
ROW. 


Rex v. Croſſcombe, becauſe the pauper having already a 


there could not have operated ſo long as to gain a ſettle- 
ment there, and therefore it ought not to be taken at all 
into the account. | 


Dunning, Chambre, and Howarth, argued on the other 


ſide.— They obſerved, that, although, in the caſe of Rex 
v. Croſſcombe, the circumſtance of there being no new bar- 


derivative ſettlement in Under-Barrow, the time ſhe ſerved 


gain was relied upon at the bar, the court did not decide 


upon that diſtinction, but on the contrary. LEE, Chief 
Juſtice, mentioned ſeveral caſes in which a ſettlement was 


held to have been gained where there was a year's ſervice 
under two hirings (a), and ſaid he could ſee no difference. 


If a chaſm of an hour or two were to be admitted to have 
taken place in this caſe, between the end of the firſt year 
and the new bargain for an increaſe of wages, that, they 
ſaid, would not make ſuch an interruption as to prevent a 
ſettlement. For this, they cited Rex v. Fifehead Magdalen 
(5), where there was an interruption and abſence from the 
maſter's houſe for above an hour; Rex v. Ellesficlds, where 
the interruption was ſtill longer, but not for a whole 


| day[1]; and alſo a caſe from this very townſhip of 


Under-Bar-row (c). . 

Lord MANSFIEL D—We are all very clear that this was 
a continuance of the ſame ſervice, with an increaſe of 
wages. | 


Both orders quaſhed. 


[1] That caſe was argued H. 17 Gee. 3- by Tangreace on one Gde, and 


Mansfield, Dunning, and Kirby, on the other. The circumſtances were very 
nearly the ſame with - thoſe in Rex v. Fifehead Magdalen. The ground of 
the decifion, in both, was the maxim, that there is no fraction of a day. The 
pauper was in the ſervice every day in. the year, If a diſcontinuance however 
ſhort were to prevent a ſettlement, there could never be one gained where the 
year was ſerved under two hirings, becauſe there can be no new hiring without 
ſome degree of interruption.— In the former caſe of Rex v. Under-Barrow, 


cited in this, it was attempted to overturn the doctrine in favour of ſettlements - 


gained by a year's ſervice under two hirings tacked together, as being coutrary 
to the true ſenſe of the words of 8 & g Will. 3. c. 30. and Sir James 
Burrow, in his report of the caſe, has inveſtigated with great accuracy the 
hiſtory of the firſt decifion on this point, The court thought themſelves 
bound by the authority of thoſe deciſions. . | : | 

Ty Burr Settl. Caſes, loc. cit. 74 289. 

b) M. 11. Geo. 2. Burr. Settle Caſes, No. 35. 

(c) H. 6 Geo. 3. Burr, Settl, Caſes, loc. cit. 1128, No. 198. 
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1780; 
5 8 | $194 
Thurs, = RopeRTs and another againft HarTLEY. 
27 
1 ie . F an action for money had and received, which was 
tr 


2 e e ai Guildhall, the caſe was this: Two Letters of Margue 
on + ane ſhips, one called the Henry, belonging to the plaintiffs, 
tionably pul the other called the Two Brothers, which belonged to the 
lng of men ef defendant, had taken the Gaſton, a French Eaft-India-man, 
which their re- and the defendant, in the character of agent, had received 
unn. the prize- money for both. The plaintiff demanded his 

ſhare, and the defendant was willing to pay him what 


he (the defendant) ſaid he was entitled to, after deduct- 


ing 5 per cent. for commiſſion, which he claimed as 


agent. The plaintiff infiſted upon a larger portion than 

What the defendant offered, and alſo refuſed to allow the 

__ commiſſion, on the ground that the defendant had no 
authority to act as his agent. The defendant had paid 
into court what he admitted to be due, and the jury 
found a verdi@ for him. 

Lee now moved for a rule to ſhew cauſe why there 
ſhould not be a new trial, upon two grounds. 1. Becauſe, 
according to the evidence given at the trial, the plaintiffs 

ſhip had 45 men on board, and the defendant had only 
allowed as if ſhe had had 44. 2. Becauſe the defendant 
had no claim as agent. In ſupport of this laſt ground 
he offered to read an affidavit of the plaintiffs denying 
the appointment of Hartley to be agent. 

Lord M EOS parties came to trial on two 
queſtions. Whether the defendant was agent ? 2, 
What was th be the rule of diviſion between the two 
Joint captors > Upon the laſt, after a good deal of evidence 


from perſons converſant in the diſtribution of prizes, it 


came out, and was agreed upon on both ſides, on the au- 
thority of a cauſe before me at the Cock-pit, that, where 
there has been no ſpecial proportion of diftribntion agreed 
upon, the diviſion ſhall be according to the number 
of men on board each ſhip; In the courſe of the 
trial it appeared that both ſides had been under a miſtake 
as to the number of the men in the plaintifPs ſhip, and 


it was agreed that they were 45, inſtead of 44; ſo 


that the defendant had not paid enough into court. 
But I was of opinion, as this was a liberal action, 
it would be improper to permit the plaintiff to have 
a verdict for what is called a — great ; ; that 


ied before Lord MansFIELD, at the laſt fittings, + 


15 | 
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is, on A queſtion which neither of the parties bad 1780. 
come to try (a). The queſtion on the agency was a very jeg ag 
material part of the cauſe, but we cannot grant a new trial heme 


on the affidavit of the plaintiffs, who could not be examin- HarTLer, 


ed at the trial. 4a 
The rule refuſed ;—But jt was beloved to the Maſter to 


take an account if any thing, and what, was due to the 


plaintiffs the defendant in the mean time, not to take out 


execution for his coſts till further. order from the court. 


Ca) Vide Longchamp v. Kenny, ſupra, 2 19 Geo. 3. . 132. 


| apainſt Price. Tueſday, 
COMERFORD againſt PRICE 3 

CT ION, by Ub againſt the defendant as acceptor If an attorney is 
of a bill of exchange.—The declaration ſet forth I e 
that the drawer had directed the bill of exchange to the de- bil of 3 | 
fendant by the name and deſcription of Mr. William Price, hemay plead his 


? privilege"in 


attorney at law. — The defendant pleaded, in, abatement, abatement in 


that, at the time of ſuing out the original, he was an attor- ſuch a caſe, as 
ney of this court, and that, according to the immemorial "oh N 
cuſtom and privileges of the court, every attorney of the action. 
court, who is ſued in any perſonal aQton, ought to he ſued 
by bill filed and exhibited againſt him as being preſent in 
court, and that no attorney is compellable againſt his will 
to anſwer in any perſonal action proſecuted by original; 
and averred that he had been impleaded by the ſaid original 
writ againſt his will, and againſt the cuſtom and privileges 
aforeſaid. The defendant demurred generally. 

Davenport argued for the plaintiff, that if this privilege of 
attorneys were to be held to extend to actions on bills of 


exchange, it would be productiye of great inconvenience 


to trade, for a bill could not be filed in the vacation, and if 
the bill of exchange became due in the vacation (which was 
the caſe here) an attorney who was acceptor or indorſee 


might ſet the holder at defiance for ſeveral months, ſo that 
the ſecurity would be worſe than in the caſe of other per- 
ſons, and not what the holder is entitled to by the cuſtom of 


merchants. By accepting the bill, the defendant ought to 


be conſidered as having waved his privilege. When an at- 
torney aſſumes a new character, as by taking upon him the 
office of executor or adminiſtrator, or by joining with ano- 
ther perſon in any contract, he loſes this privilege, whether 


he is plaintiff or defendant. * 10 ſigning the bill of 
exchange, 


| 
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1780. exchange, the defendant had taken upon him, in the eye 
— of the law, the character of a merchant... He ſaid there 
CommBrotD were no caſes on the ſubject, but that he had known many 
. inſtances where attorneys had ſubmitted to arreſts on origi- 
nal in actions upon bills of exchange, and that the point 

had never been diſputed till now. 

Bower was to have argued in ſupport of the demurrer, 
but Lord MANnsFIELD ſtopped him. 

Lord MANnsFIELD—This caſe is extremely clear. A 
man does not make himſelf a merchant. by drawing or ac- 
cepting a bill of exchange. Here the very bill of exchange 
itſelf deſcribed the defendant as an attorney. If there are 
no caſes it is becauſe the in cannot admit of a 
doubt. 

BuLLER, Fuftice—It muſt not be taken for granted that a 
bill cannot be filed in vacation. I think there has been a 
caſe before the court ſince I have been on the bench, where 
it was determined that it may be done to ſave the ſtatute of 
limitations. As to the inconvenience ſuppoſed to attend 
this privilege i in the caſe of bills of exchange, I do not ſee 
that there is any. Every perſon who takes one ought to 

make it his buſineſs to inquire into the ſituation and cir- 
cumſtances of thoſe whoſe names are upon it. And, with 
regard to the advantage of the arreſt, that was originally 
only meant to compel an appearance; nothing farther can 
be done in the vacation; ſo that by filing your bill againſt 
an attorney the firſt day of the term, you are as far ad- 
vanced in Abo eue as if he had been arreſted. 


OI 1 the defendant. 
id Pebrery, The Kine againſt Morxcan and another. 
ny — I IS was a ruſe to ” JO > why an. 1 
though the court ſhould not be filed againſt the two defendants, one of 


refule towake it them for ſending, the other for carrying, a challenge. 

nv 2 Upon ſhewing cauſe, the court did not think the proſecu- 

circumſtances, tor had ſtated a caſeſufficient for obtaining the information. 

N Smog, There were however many ſtrong circumſtances againſt the 

to pay coſts. . defendants, for which reaſon the rule was diſcharged on pays 
ment of cofts,, _ 

This was ſaid to 1 the firſt Clanton of coſts being 

awarded againſt a defender i in ſuch a "ale when the infor- 

matten bag been refuled, 
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Tat 1.U350N againf Fuercurn. . | 


policy n a 
on a vrit of inquiry, in an action og a policy of inſu- foreign ſhip, 


i when there is 2 
rance, ſhould not be ſet aſide. The cafe was this: The 9 


policy was on goods on board? three French veſſels, from the policy ſhall 
Saint Domingo to Bourdeaux. The material part of it, as to be 3 * 
n : 
this caſe, was in the following words: On all goods load- f there i. . 
« en or to be loaden aboard the ſhips Le Soigneux, La Pu- _ ” de. - 
« celle, and Le Vaingueur, all or any of them: The faid ine if of on 
« goods and merchandizes by agreement are, and ſhall be quiry needs only 


« valued at | La), on 25 caſks of eee 
« clayed ſugar, and twelve hogſheads of muſcovados : The feription to the 
« policy to be deemed ſufficient proof of intereſt in policy, without 
&« caſe of Toſs.” The firſt count in the declaration ſtated, . 
that goods to a great amount, being the property of certain 
foreigners, had been ſhipped on board Le Soigneux, and that 
ſbe had been loſt, the ſecond averred, that — oods were 
ſhipped on board the three ſhips, or ſome or one of them, to the 
amount of the ſum inſured, and that two of them had been 
captured and the other loſt. The defendant had underwritten 
300/. and having ſuffered judgment by default, the jury, on 
the writ of inquiry, aſſeſſed the damages at that ſym, 
without any proof of the amount or value, or any evi- 
dence whatever, except of the defendant s handwriting to 
the policy. 

The Solicitor General for the oli —Rcdrref and Da- 
venport for the deferidant. | 

It had been urged on the part of the defendant; before 
the ſheriff, and was now, that it was incumbent on the 
plaintiff to give ſome farther: evidence of intereſt, and to 
prove that ſome ſugars belonging to the inſured had been 
ſhipped. An affidavit was produced tending to ſhew that, 
in fact, the inſured had no intereſt. 

The Soliciter General contended, that, by the expreſs 
agreement of the parties, no other proof of intereſt bat the 
policy was required, and this inſurance on foreign ſhips and 
property was not within the ſtatute prohibiting ſuch policies 
(b), ſo that the plaintiff was intitled to recover the ſum in- 
ſured by the defendant, even if it could be proved that the 
inſured had no property on board. 


T 1 [ 8 was a rule to ſhew cauſe why the inquiſition in en aftion on 


6 This was left blank, as here printed. 
b) ig Geo, 2. cop. 37- 


502. 
1780. 
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The court ſaid, that it was not a policy within the ſtatute, 


foreign ſhips not having been included in that act, on ac- 


Tasrkvson count of the difficulty of bringing witneſſes from abroad to 


againſt 
FLETCHER: 


prove the intereſt. The only difficulty there could have 
been here was from the circumſtance of there being three 
ſhips, but the ſecond count was ſo framed as to make 
the caſe the ſame as if there had been but one. By ſuf- 
fering judgment the defendant had confeſſed the plaintiffs 
title to recover, and the amount was fixed by the ſtipulation 
in the policy, . _ | 
BULLER, Juſtice, obſerved, that writs of enquiry are 


often ſued out in caſes where they are not neceſſary [1], as, 


for inſtance, in actions in covenants for the payment of a 


ſum certain; and, for this, he cited a caſe in 2 Saunders (a). 
He ſaid it does not follow, becauſe a writ of inquiry has 
been awarded, that the amount of the demand is uncertain. 
In actions upon a bill of exchange, or a promiſlory note, 
nothing but the inſtrument is to be proved before the jury, 


' [2], the ſum being thereby aſcertained. Though, even in 


caſes where there is no neceſſity for a writ of enquiry, that 
proceeding is of uſe, when the plaintiff goes for intereſt, 


which the jury aſſeſſes in the name of damages. 


The rule diſcharged [3]. 


[1] Vide Bruce v. Rawlins, C. B. E. 10 Geo.' 3. 3. Will. 61.6. 


| where, on a motion to ſet aſide the inquiſition on a writ of inquiry, for exceſ- 


five damages, in an act᷑ios of treſpaſs, the Reporter makes Wilmot, Chief 


7 Juſtice, ſay, “ This is an inqueſt of office to inform the conſcience of the 


© court who, if they pleaſe, may themſelves aſſeſs the damages,“ Yu. 

[2] In ſuch caſes, although the e l. Mel, e che — of 
it averred, in the declaration it has been ſettled, in many inſtances, that it 
muſt be produced before the inquiry jury. Billers v. Bewles, C. B. H. 18 
Ges. 1. Barnes Qtarto Edit. p. 133. Ellis v. Wall, C. B. T. 19 & 20 
Geo. 2. ibid. p. 234. Snowden v. Thomas, C. B. H. 11 Geo. 3. 2 
Black ſt. 748. ER | | 

[3] There was a ſimilar rule in another action on the fame policy (Thelluſ- 
en, v. Walter) which of courſe, was alſo diſcharged. , 


— 


(a) Holdipp v. Otway, T. 21 Car. 2. 2 Saund. 106. 
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RIES 
WALKER and others, aſſignees of Bean, a Bank- 0 4, 
rupt, againſt BURNELL. and another. tech Pebraary. 


HIS was an action of tr9ver, againſt the ſheriffs of ©.5 di eis. 
London, for goods taken on a writ of fieri facias. The cate, and who 


' cauſe was tried at the laſt fittings at Guildhall (a), before mw * 
TC 0 


Lord MANSFIELD.. The facts were theſe :—A commil- fo cveral years 
ſon had been ſued out againſt Bean, in Auguſt, 1772. Hein poſſeſſion of 
had been engaged in very complicated and extenſive con- 3 
cerns; and debts to the amount of 60,000/. were proved turaiture, in or- 


. ni | | 4. der to aflift in 
under this commiſſion. In December, 1772, he obtained lin the 4. 


a certificate. He never removed from his houſe, nor were firs ofthe bank- 


the furniture, houſhold goods, and plate, ſold or removed, 3 
but he remained in poſſeſſion of them, and, after his certi- egiy Rating 4 


ficate, engaged in trade on his own account, and continued goods, 
ö . « their accounts 
to trade till ſome time in the ſummer, 1779, and after the „ich the credi- 


execution in queſtion. But, though he traded for himſelf, tors as part of 


he was continued in the houſe by his aſſignees (the preſent SS, teak 


plaintiffs), as an agent for them in getting im and, ſettling not fall within 
his affairs, and, in all the ſtatements of the bankrupt eſtate he 19 F=c-. 1. 


and effects, which they had laid before his creditors at dif- 45 18 2 


ferent times down to March, 1779, the houſhold goods in 8996s in aſſig nee. 


: : a b 5 der a ſe 
queſtion (which had been inventoried and valued immedi- eee ee 


ately after the commiſſion iſſued) were included. In March 
1779, an action was commenced againſt Bean by two credi- 
tors, Davis, and Prothero, who afterwards recovered a judg- 
ment, and ſued out the fiers facias which gave riſe to the 
preſent cauſe. A diſtringas having iſſued to compel an ap- 
pearance in that action, the officer came to Bear's houſe, to 
levy on his goods, when Bean paid the 40s. The ſame at- 
torney acted for Bean and for the aſſignees. In a note which 
te wrote to the attorney for Davis and Prothers, ſtating to 
him that he thought there was an irregularity in the diſtring- 
a, and deſiring him to return the 40s. he took no notice 
that the goods in the houſe did not belong to Bean. The 
execution came in in June, and, about the ſame time, the 
afſignees had the goods again appraiſed, when*they were 
valued at 353/. They then propoſed that they ſhould be 
ſold by auction to the belt and faireſt bidder, and the pro- 
duce paid into court, to abide the event of an action to be. 
brought by them to try the property. The attorney for Da- 


{a) Saturday 18th of December, 177g. 
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1780. di and Prothero agreed to this, but the ſheriff's officer f 
——— would not, but removed the goods from the houſe, in June, 
Warxzx and, on the 17th of November, 1779, fold them, under 2 

wo EE writ of venditioni exponas, for 260/. The preſent action 
| was commenced on the 11th” of November, and two days c 
afterwards (1 3th November, 1779), a ſecond commiſſion i 
iflued againſt Bean. The time of the act of bankruptcy, t 
on which this ſecond commiſſion was founded, did not ap. 0 
pear. The preſent plaintiffs proved a debt under it. Their t 
attorney in this cauſe was alſo ſolicitor to the ſecond com- t 
miſſion. Fn | c 
The defence was : 1. That after permitting ſuch a long p 
poſſeſſion by Bean, who continued the viſible owner, and a 
held: forth the credit of the effects to the world while he t 
traded on his own account, the preſent plaintiffs had pre- U 
cluded themſelves from claiming them againſt his ba fide Ci 
creditors: 2. That, if this were not ſo clear, yet Bear's a 
poſſeſſion was ſuch as entitled the affignees under the ſecond 
commiſſion to the goods, by virtue of the ſtatute of Fac. b 
1. (a), and therefore, quacungue via, the preſent plaintiffs 
: could not make out a property in themſelves to ſupport fl 
their action. „„ | v 
5 The anſwer given on the part of the plaintiffs was: 
1. That, from the extenſive nature of Bean's former buſi- 
neſs, his creditors were extremely numerous, and, as the le 
goods had always been ſtated to them as belonging to the th 
aſſignees, and that even ſo lately as March, 1779, it was a pr 
matter of general notöriety, that he was not the owner: th 
2. As to the ſecond commiſſion it did not appear that the act bin 
of bankruptcy on which it was founded had been commit- ly 
ted before the goods were taken out of Bear's poſſeſſion; ba 
the new aſſignees had not claimed them; and, beſides, tis 
caſe did not fall within the meaning of the ſtatute. * 
Lord MANSFIELD told the jury, that this was an action * 
in which the plaintiffs muſt prove property in themſelves, hs 
anda converſion by the defendants. That there appeared 2 
to be ſtrong evidence, particularly from the laſt ſtatement = 
(in March, 1779), that the plaintiffs, as aſſignees under 1 
the firſt commiſſion, meant to keep up their claim to T1 
the goods. This would be an anſwer in any queſtion be- 18 
tween them and Bean. But the point now was, whether, «] 
as between them and ſtrangers, they were not to be coulſi- 4 
dered sa having made a preſent of the goods to the bank- - 
rupt ? The goods were chiefly of a periſhable nature ; the - | 
poſſeſſion was not for a few days or months, but for ſeven -« 


(a) 21 Fac. 1. c. 19. C11. 
yealrsz 
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rear; and Bean having begun as a new man in 1772, his 


new creditors dealt with him on the faith of the appearance 
he made in the world. As to the other ground of defence, 
by an expreſs ſtatute, if a bankrupt ſhall, by the permiſſi- 
on of the owner, have in his poſſeſſion, order, and- diſpo- 
ſition, goods whereof he ſhall be reputed owner, &c. at the 
time of his bankruptcy, ſuch goods are, by the commiſſi- 
on and aſſignment, veſted in the aſſignees as completely as 
the reſt of his eſtate. They muſt therefore conſider whe- 
ther theſe goods were in Bear's poſſeſſion, Ac. at the time 
of his ſecond bankruptey.—If they ſhould find for the 
plaintiffs, and ſhould Conſider, the ſheriff, or their officer, 
25 the real defendants, they ought to aſſeſs the damages at 
the appraiſed value of the goods. But if they ſhould look 
upon Davis and Prothero as being, in ſubſtance, the defen- 


| dants, the damages ought only to be what the goods actu- 


ally produced. L 

The jury found for the plaintiffs, with 353/. damages, 
being the appraiſed value. | 
Bearcroſt, on Tueſday, the 2 «th of January, obtained a 
rule to ſhew cauſe why the verdict ſhould not be ſet aſide, 
which he moved for on both the grounds above ſtated. 

The Solicitor General ſhewed cauſe. 

Very little was ſaid, now, on the firſt ground. On the 
ſecond, it was objeQed for the plaintiffs (as at the trial) 
that there was no proof that the ſecond bankruptcy. was 


prior to the execution; the only anſwer to which was, 


that the attorney for the plaintiffs was poſſeſſed of the pro- 
ceedings, and, as he had not produced them, it might fair- 
ly be mefamed, that they would ſhew ſuch a prior act of 


bankruptcy. 


Lord Manerbtb— The bias of my mind at the trial 
was very much in favour of the judgment-creditor ; I ſuſ- 
pected the fairneſs of the ſecond commiſſion: but, after- 
wards, I was ſatisfied with the verdi&t, There has been 


little ſaid, now, on the firſt point. On the ſecond, 1 


thought, that as the plaintiffs had proved a debt under the 


new commiſſion, they could not queſtion its validity, 5 
though they might the time of the act of bankruptcy. * 


he time was not proved, but I am ſatisfied the caſe can- 


not be brought within the ſtatute. What are the words? 


If any perſons, at the time of their becoming bankrupt, 
5 2 the conſent and permiſſion of. the true owner and pro- 
Prietary, have in their poſſeſſion, order, and diſpoſition, 
z goods or chattles, whereof they ſhall be reputed 
* owners, and take upon them the ſale, alteration, or diſ- 
2 poſition, 
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1780. 40 ftion, as owners.” Many caſes have ariſen upon this act, 
3 where the party left in poſſeſſion might ſell, but Bean back 
Watzzx not the diſpoſition ſo as to ſell the goods. If he had ſold 


7 
BonynLL. them, it would have been a breach of truſt towards the 


fo to do. 

W1LLEsS, Juftice—As to the firft point, it was a matter 
fit for the determination of the jury, and 1 think the ecvi- 
dence was ſtrong in favour of the plaintiffs. With regard 
to the queſtion on the ſtatute, the words are, if the 
© bankrupts take upon them the ſale or diſpoſition as own- 

4 ers.“ Bean could not ſell, but he was permitted to uſe the 
ods as viſible owner for ſeven years. I ſhall not give a 
| Keile opinion on the point. It may come often before 
the court. This does not ſeem to me to be like the caſe of 
plate ſent to a banker's. It could only be granted on pay- 
ment of coſts, and the ſecond aſſignees would be entitled 
to bring an action, and recover the value of the goods. 
 ASHURST, Juſtice, — The ſtatute certainly does not 
extend to every caſe of poſſeſſion. Not, for inſtance, to 
the caſe of a ready-furniſhed lodging. [Took upon this in 
the very ſame light. Bean gave his ſervice in ſettling. and 
arranging the affairs of the eſtate in lieu of rent. 
BuLLER, Juſtice,—Queſtions of this kind have much 
more of fact than of law in them. The ſort of poſſeſſion, 
diſpoſition, Ic. are facts to be proved, and for the conſide- 
ration of the j jury. „The ſtatute ſays, * whereof they ſhall 
be reputed owners.” Here the bankrupt was not the repu- 
ted owner. — of the goods expoſed for fale in a 
thop may be within the ſtatute, but poſſeſſion of furniture 
in a houfe i is no more evidence of a right to that furniture, 


than of a right to the houle. | 
The rule diſcharged. 


, 


Tueldy, Dxvi and another againſt STEVENS and others. 


8th February. 
By a deviſco' PF HIS was a caſe - ſent from the court of Chancery, 
che fee-Smple which ſtated ;— That Chriſtopher Stevens, being ſeiz- 


ro A. and bis ed in fee-ſimple of the effate in queſtion, devifed the ſame 


as & —_— in the following. manner: “ I alſo give and bequeath to 
ſhall be al year- 
* 8 die befere that tine, then the fer-nple and inheritance 10 B. 4. takes only 


ns 4 


plaintiffs. If I ſend my plate to a banker's, to be ſure he 
may diſpoſe of it, but he has not my permiſſion or conſent 
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« my ſon. William Stevens, when he- ſhall accompliſh the 
full age of twenty-one years, the fee-ſimple and inheri- 
« tance of Lower Shelſtone, to him and his child or children for 
« ever. I alſo give and bequeath to my wife E/1zabeth 
« Stevens my eſtate of Lower Shelſtone until my ſon William 


« Stevens ſhall accompliſh his full age of twenty-one, ſhe 
4 paying to my ſaid ſon, the ſum of 5. a year before he 


« ſhall be of the age of twenty-one, and then to have the 
« poſſeſſion of the whole eſtate of Lower Slielſtone;' 
(Then a particular proviſion for his wife); — Alſo my will 


« is, that my wife Elizabeth Stevens ſhall find and provide 


« formy ſon William Stevens, before he ſhall be of the age 
« of twenty-one, ſufficient meat, drink, waſhing, appa- 


« rel, and attendance neither ſhall there be any of the 


timber on the eſtate of Lower Shel/tone cut or felled down, 
« except what ſhall be wanting to be uſed on the ſame, be- 


« fore my ſon William Stevens ſhall be of the age of twen- 


« ty-one; and then to have quiet poſſeſſion of the ſame. 
« But if my ſon William Stevens ſhall happen to die before 


he ſhall accompliſh the full age of twenty-one, then I 


give and bequeath the fee-ſemple, and inheritance of Lower 
 Sheiftene to my wife Elizabeth Stevens for ever.” The 
teſtator died, leaving Elizabeth Steven? his widow, and 


. William Stevens his only fon, who was then about fifteen, 


and afterwards attained the age of twenty-one, and was 
married, and had ſeveral children. William Stevens after- 
wards died, leaving Mary Stevens (one of the defendants) 
his widow, and Fon Stevens (another defendant) his heir at 
law The queſtion was, what eſtate William Stevens took 
under the will? - a wa 

(The bill was filed againſt the heir at law, -for a ſpecific 
performance of an agreement entered into by William for a 
ſale of the eſtate.) | 


. Rooke, for the plaintiffs, contended, that, by the mani- 


feſt intention, and upon the fair conſtruction of the will, 
the ſon took an eſtate in fee. The teſtator had uſed the 
ſtrongeſt words poſſible except © heirs,” and they are not 


neceſſary to paſs a fee-ſimple by will. In Coke Littleton (a), 
it is laid down, that an eſtate in fee-ſimple paſſes by a de- 
viſe to a man for ever, or in fee-ſimple, or to him and his af= 
ens for ever; and in the caſe of Widlake v. Hardinge in 
Hobart (b), a deviſe “to my couſin A. H. for 99 years, 
and my ſaid couſin A. H. ſhall have my inheritance, ' 


(a) Co, Tittl. 9. b. (.) H. B Jar, 2. Heb. 2. 
| Us &« it 
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« if the law will allow it,“ was held to paſs the fee- ſimple. 
Here the words "fee-fornple; ” « inheritance,” and © fir 
ever, are all uſed. The will further ſays that, at the 
age of twenty- one, the ſon ſhould have the al eſtate, 
and this would clearly carry the abſolute property and inhe- 
ritance, according to what is laid down in the Counteſs of 
Bridgewater*s Caſe (). But the laſt clauſe in the will i; 
deciſive, for, by that, if the ſon ſhould die before twenty- 
one, the teſtator gives the fee-/imple and inheritance of Lower 
$helftone to his wife far ever. This muſt mean the ſame 
fee-ſimple and inheritance, which, in the event of the ſon's 
coming of age, he had before limited to him. There i is 
no deviſe over if the ſon ſhould attain his age of twenty-one, 
but, if an eſtate-tail had only been meant, it is clear the 
e ſo much an object of the teſtator's ſvour, that he 
would have limited the remainder in fee to her, and not 
have left it to go in a courſe of deſcent. The preſumpti- 
on is, in general, againſt a partial inteſtacy. It muſt be 
argued; on the other ſide, that the words © child or chil- 
dren” reſtrain the preceding words, and confine the eſtate to 
a fee-tail. ' Caſes will be cited in ſupport of this conſtruc- 
tion; but all that can be mentioned, were caſes where the 
queſtion was, whether there ſhould be an eſtate in fee- 
fimple, or for life. No caſe can be produced where ex- 
preſſions which otherwiſe would clearly carry a fee-ſimple, 
have been reſtrained by the words child or children,” to 
an eftate-tail. | 

' Batt, for the defendants, ſaid, he ſhould rely on two 
clear rules of conſtruQtion. 1. That the intention muſt 
prevail if confiſtent with law. 2. That effect mult be 
given to all tlie words of the will, if poſſible. The words 
« fee-ſimple and inheritance” may very fairly be underſtood 
as deſcriptive of the intereſt the teſtator had himſelf in the 
eſtate. But if they are taken to apply to the 1ntere/? deviſed, 
they are reſtained by what follows. It was in Wild's caſe 
(4) laid down, that an eſtate-tail paſſes by a deviſe to a 
man and his children, if he have no children at the time; 


(otherwiſe, as was the caſe there, the father only takes for 


life). This doctrine is alſo recognized in Cook v. Cool, in 
Vernon (*), and in Gilbert's law of Deviſes. Unleſs the 


words © child or children ſhould be conſtrued to 


_ reſtrain the intereſt deviſed to an eſtate-tail, they will 
have no operation, and, according to the ſecond rule 


te) B. R. H. 2 Ann, 6 Med. 106, 110. 
(d) B. R. H. 41 EL. 6 C. 16. 6. 17. a. 


fe) Canc. E. 1706. 2 Cern. 545. 
| mentioned, 
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mentioned, they muſt, if poſſible, have ſome effect 


given tothem. There are numerous authorities to ſhew 
that ſubſequent expreſſion; may narrow the ſenſe of thoſe 


which go before, not only in the wills, but in deeds. Thus. 


in Coke Littleton (/), it is, laid down, that if lands are given 
to B. and his heirs, habendum to B. and his heirs if he 
have heirs of his body, and, if he die without heirs of his 
body, to revert to the donor, this is only an eſtate- tail. So 
in Leigh v. Brace in Carthew (g), a feoffment being to 
feoffees and their heirs to the uſe of A. for life, and after- 


. wards to the uſe of B. and his heirs fer ever, and for default 


of iſſue of the body of B. then to the uſe of the heirs of the 
feoffor, the limitation to B. was conſtrued to be only an 
eſtate-tail; and in a caſe in Dyer (i), a deviſe in words 


very like the preſent, viz. © I give the fee-ſimple of my 


« bigger-houſe to A. and after A's deceaſe to B. A's ſon,” 
was conſtrued to paſs only a life-eſtate to J. The words 
* then to have the poſſeſſion of the whole eſtate, in the preſent 
caſe, were only meant to expreſs that the ſon was, at his 
age of twenty-one, to come into the poſſeſſion of every 
thing which his mother was to poſſeſs till that time. There 


are no words ſuperadded to the deviſe over of © the fee- 


ſimple and inheritance”. to the wiſe, which ſhews that a dif- 
ference was intended between the eſtate given to her, if the 
ſon ſhould die under age, and that limited to him. | 
 Rocke, in reply, obſerved, that the deviſe was the fee- 
ſimple,” and not © my fee-fimple,” which ſhewed. that a 
deſcription of the intereſt, not the ſubj ect, was meant. 
That no caſes had been cited where the words “ child or 
children” had narrowed an eſtate to a fee-tail. In the caſe 
put in Wild's Caſe there were no words of inheritance in the 
firſt part of the deviſe. The caſe in Dyer, when taken all 
together, made rather in favour of the plaintiffs. : 
Lord MAN$SFIELD—l had a mind to ſee whether inge- 
nuity could raiſe a doubt on the one ſide, or ſupply an ar- 
gument on the other, to make the caſe plainer than it is on 
the face of it, If the teſtator had uſed the words, © all his 


eſtate, © inheritance,” or © for ever,” and had ſtopped ' 


there, the fee-ſimple would have paſſed. But the words, 
* child or children,” are to the full as reſtrictive as if he had 
ſaid, * and if my ſon die without heirs of his body.” To 
give the father an eſtate in fee, would be to ſtrike thoſe 
words out of the will, They muſt operate, to give 


(f) Co. Zitil. 21. 4. 2 Bac. Abr. 260, 261. 
(8) B.R. H. 6 Will. 3. Carth. 3433. 
(8) E. 1 9 El. Dy. 357. Pl. 44. | 
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A captain of ma- 
rines, who ha p- 

pens to be on 
board a man of 


but does not be- 
long to her com- 


| CASES IN HILARY TERM 
him an eſtate-tail; for there were no children born 
at the time, to take an immediate eſtate by purchaſe. The 
meaning is the ſame, as if the expreſſion had been, 
« to William and his heirs, that is to ſay, his children or his 
& iſſue.” The words, © tor ever,” make no difference, for 
William's iſſue might laſt for ver. 
The certificate was as follows: I 
Having heard counſel, and conſidered this cafe, we 
« are of opinion, that William Stevens took (under the 
% above will of Chriſtopher Stevens) an eſtate- tail to him and 
* the heirs of his body, with reverſion to himſelf in fee by 
& deſcent, "EE | Det 
8 MANSFIELD. 
EM E. WiLLEs. | 
12th February, 1 780. W. H. As Hus r. 
| res F. BuLLER,”. 


Wæxðꝝn vs againſt Linzrs and another. 


TI was an action for money had and received to the 
plaintiff's uſe. The plaintiff was a captain of ma- 
rines (with the rank of major) and commanded the detach- 
m<at of marines on board the Europe, admiral Montague's 
ſhip, at Newfound/and, Hoſtilities having commenced be- 
tween France and this country, the Admiral ſent Commo- 
dore Evans to ſeize the two French ſettlements of Miguelm 
and St. Pierre, and ſome marines were draughted ſrom the 
Europe, and other ſhips and ſent on board the. Pallas, under 
the command of the plaintiff, to aſſiſt in the expedition, 
The two iflauds being reduced, Commodore Evans rejoined 
the Admiral at Sr. Fohr's, having left the Surprize , a trigate 
of 28 guns, commanded by captain Linzee (brother to one 
of the defendants) to finiſh ſome neceſſary buſineſs, and al- 
ſo the plaintiff, with part of 'the marines which he had 
brought with him from the Europe and other ſhips. The 
complement of marines belonging to the Surprize was un- 
der the command of a lieutenant Moriarty, Captain Linzee, 
Toon aſter, received orders from Admiral Montague, to pro- 
ceed, as ſoon as the buſinefs for which he was lett was ac- 

complithed, to St. Jolin's, taking the plaintiff and the ma- 
Tiners left with him on board, and entering them 

on a ſupernumerary liſt for wvituals only, and in 
| caſe the Admiral ſhould have ſailed for Erker 
„ 


. nt gn > ts OY 8 Tos”  2n 


IN THE TWENTIETH YEAR OF GEORGE I. 


when he ſhould get to St. Fohn's, then to continue 
the plaintiff and the | marines on his ſupernumerary liſt 
for victuals only, till he ſhould arrive in England. The 
Admiral having been ordered home, the Surprize followed, 
having the lieutenant and her own complement of ma- 
rines on board, and alſo the plaintiff and his additional 
marines. On the way to England, ſhe took a French 


merchantman, called Les Deux Freres, and having brought 


her to Spithead, and the two defendants being appointed 
agents, they ſold the ſhip, made out a liſt, according to 
the eſtabliſhed regulation for the diſtribution of prize 
money, and gave notice in the Gazette for the payment 
of ſuch part of the produce as had come to their hands. 
At the beginning of a war, it is uſual to paſs an act of 
parliament, authorizing the King to order the diſtribution 
of the value of prizes to the officers, ſeamen, marines 
and ſoldiers, on board the ſhip or ſhips by which the 
prize was taken, in ſuch. proportions, and after ſuch 
manner, as he ſhould by proclamation, order and direct. 
Such an act had paſſed on the preſent rupture with 
France (i), and a proclamation was iſſued, in the uſual 
form, dividing the perſons entitled to ſhare in prizes into 
five claſſes, and fixing a certain proportion for each claſs. 
The deſcriptions of the ſecond and fifth claſſes are as 
follow: Second claſs—* T he captain of marines and land 
« forces, ſea lieutenants, and maſter on board.” — They 
are to have one eighth divided amongſt them, —Fifth 
claſs —& The trumpeter, quarter gunners, carpenters, crew, 
* ſteward's cook, armourer, ſteward's mates, cook's mate, 
“ gunſmith, ſwabber, ordinary ſeamen, and marines, and 
other ſoldiers, and all other perſons doing duty and aſſiſting 
* on board.” —"This claſs is to have two eighths divided 
amongſt them. Upon the advertiſement in the Gazette, 


the plaintiff came and: claimed a ſhare, when the defen- 


dants offered him the proportion of perſons in the jth 
claſs. He inſiſted he was entitled to be ranked in the 


' ſecond, as a captain of marines on beard at the time of the 


capture, and to be paid accordingly. 'This being refuſed, 
he brought the preſent action, which came on to be tried 
before Lord MAnsFIELD, at Guildhall, at the fittings 
after laſt term (H). 5 | 
The queſtion turned very much on the nature of the 
marine ſervice, Every paſſenger who is accidentally on 
board a King's ſhip during an engagement does duty, and 
1s therefore entitled to ſhare in the fifth claſs : but it was 


(i) 19 Geo. 3. c. 67. 
(#) Wedneſday 22d Dec. 1779. BY, 
g f ſaid, 
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ſaid, on the part of the plaintiff, that being an officer of 
| ſuperior rank to the lieutenant of marines who belonged 


to the Surprize, he ſuperſeded him of courſe, when he 


-came on board, and was therefore, at the time of the 
-capture, to be conſidered as commanding the marines, 
Several officers in the marines were called 30 eſtabliſh 
this poſition, but their evidence went rather to matter of 
opinion, than to inſtances, or facts; and it was fuggeſted, 
on the part of the defendants, (and, in the further pro- 
greſs of the cauſe, appeared to be true) that by the pre- 
ſent regulations of tlie navy, no officer of marines, above 


a lieutenant and his party, can be allotted to any ſhip 


under 50 guns. It appeared, that the complement of 


marines belonging to any ſhip is not fixed and appropri- 


ated to that ſhip in the ſame manner that the ſea officers 
and mariners are, but that they are frequently ſhifted and 
removed, in a ſort of rotation, as land troops from diffe- 
rent barracks and quarters. 

For the defendants, the manner in which the plaintiff 
was entered on the books was relied on, as well as the 


above regulation againſt any higher officer of marines than | 


a lieutenant, ſerving on board ſuch ſhips as the Surprize. 
Several officers of very high rank in the navy were exa- 
mined (among others Admirals Montague, Barringtom, Evans, 
and Campbell), but who alſo ſpoke chiefly to their opinion, 
which was clear againſt the claim of the plaintiff, and that 


a ſuperior officer of marines, coming on board by acci- 


dent, does not command the cothplement egg to 
the ſhip.” EF 

What was of moſt weight was the caſe of the ſea 
officers belonging to the Glouceſter, upon Lord Anſon's 
expedition, which was ſhortly this: Lord Anſon, on his 
return home, having the Centurion and Gloucefter with him, 
found it adviſable 'to ſink the Glouceſter, taking her crew 
and ' officers on board the Centurion. The men were in- 
corporated with thoſe of that ſhip, but ſhe having her ful! 


number of officers, the officers of the Glouteſter were enter⸗ 


ed on a ſupernumerary liſt. They continued in this manner 
on board during the reſt of the voyage, and, when the 


Acapulco ſhip was taken, they took a part in the engage- 


ment (as indeed they had done all along in the buſineſs of 
the ſhip) according to their reſpective ranks, When the 
prize-money came to be diſtributed, they claimed to ſhare 


with the officers belonging to the Centurion, each accord- 


ing to his reſpective rank. This produced a ſuit in 
the Admiralty, which, in the firſt inſtance was decided 
in their favour ; but, upon an E (in which Lord 

MANSFIELD 
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MANSFIELD was counſel) the ſentence was reverſed, 


and it was determined, that they were only entitled 
to ſhare in the fifth claſs. (The regulation for diſtributi- 
on being the ſame then as now). 5 

Lord MANSFIELD, in ſumming up to the jury, ob- 


ſerved, that; if it had not been agreed to try the queſtion 


by this action, there might be a difficulty for want of pro- 
per parties. —( The Solicitor General, though nominally for 
the agents, ſaid he was not counſel for them, but for the 


lieutenants of the Surprixe).— His lordſhip ſaid, the queſ- 
tion was of a delicate nature, as the diſcipline on board his 


Majeſty's ſhips was neceſſarily involved in it. In the caſe 
of the officers of the Glouceſter he ſaid the determination 


had been, that the words “ on board” in the deſcription of 


the ſecond claſs, meant belonging to the ſhip, and that be- 


ing corporally on board was not ſufficient. He had always 


thought that caſe was a very hard one, but it was ſolemnly 
decided. Opinions were not evidence, and as to facts, the 
proof was extremely looſe on both ſides. It was a mate- 


rial circumſtance for the plaintiff, that marines are not, like 
ſeamen, fixed to the particular ſhip, but the argument 


from thence, was in a great meaſure anſwered by what had 
further been ſworn, viz. that only the complement ſent by 
the admiralty are entered as belonging to the ſhip, that no 
body can add to that complement, ſo 'that other marine 
officers, or men, if they come on board, are only entered 
for victuals as paſſengers. It did not appear that the plain- 


tiff was under an y orders to continue on board the Surprize, 


or that he might not have quitted her at pleaſure, if he 
had found it more convenient to return to England in 
any other veſſel. His lordſhip ſeemed of opinion with the 
defendants; but the jury, after going out for ſome time, 
found a verdict for the plaintiff. 
On Tueſday, the 27th of January, the Solicitor General 
obtained a rule to ſhew cauſe why there ſhould not be a 
new trial, which was granted, upon his undertaking to pro- 
duce an affidavit of Lord Amherſt to ſhew that he and his 
brother, being on board a king's ſhip (the Dublin) on their 
way from England to America in the laſt war, a prize was 


taken, in which they only ſhared in the fifth claſs. An affi- 
davit to that purpoſe was accordingly produced, and ano- 


ther ſtating the order of the admiralty (above referred to) 
that no captain of marines ſhall ſerve on board any ſhips 
under 50 guns. [8 3 

This day, Lord MANSFIEL D' reported the evidence to 
the _ above ſtated, and cauſe was ſhewn againſt the 
new trial, 


Dunning 


2 
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Dunning and Erſkine tor the plaintiff— The Solicinr 4 
—— General, Davenport, and Taylor, for the defendants. 9 
Wau rs, For the defeudants it was ſaid, that Lord AmherſPs affidayit c 
* #. only proved that he, and General Amſierſt, had not thought « 
it an object to inſiſt upon ſharing in a higher claſs, and the « 
order of the admiralty could not affect the caſe of a captain « 
who happened in fads, to be on board a ſmaller veſſ{, 40 
That the caſe of the Clcuceſter did not apply, for that a fe « 


officer's exiſtence, as ſuch, depends on the fhip to which 60 
he belongs, and if the is funk, or otherwiſe loſt, his rank | 

ceaſes entirely, till he receives a new appointment. That th 
if the doQtrine contended for by the defendants were to pre- ef 
vail, an officer of marines could never receive any prize w. 
money, unleſs he happened to be on board his own ſhip, an 
and the marines, being under the command of the admiral, ve 
it would be in his power, by ſhifting the captains, to pre- T 


vent them from ever receiving a ſhare in any prizes. 
Lord MANSFIELD ſaid, the queſtion was of conſide. 
rable public conſequence, and. that farther enquiry might 
throw light upon it. He therefore thought it ſhould be 
ſent back to a jury, without the prejudice of any opinion, 

| The rule made abſolute [1]. 


[i] The new trial came on at Guildhall before Lord Mansfield on Mm 
diy, the 29th of May, and the defendants having given evidence of inſtances 
in which officers, under the circumftances with the plaintiff, had only ſhar- 
ed in the fifth clak, and having proved that he had not in fact ated as com. 

manding the marines on board the Sarprixe, 2 verdict was found for the 
defendants, | 


| Weineſday, | Fer v. exam Hawkins. 
9th Feb. | 2 Shay ng . 7: 1 Oo 


In an action of | \HIS was an action of covenant againſt the aſſignee of 
* er 5 3 a leaſe, by the huſband of the heir at law of the 
nant in fee, he original leſſor. The declaration in ſtating the plaintiff 


_ = aq fro title, ſet forth, — That one William Strobridge was ſeiſed in 
in hinſelf and his demeſne as of fee, and, being ſo ſeiſed, granted the 
_ 7 . - leaſe on which the action was brought. That he afterwards 
wife, If be became ſeiſed of the reverſion in his demeſne as of fee, and 


ſtate that he is upon his death, the ſaid reverſion defcended and came to 


ſeiled in 51 . Joanna then and ſtill the wife of the plaintiff, as grand 


mejne as of fre - g pa 

held in right of daughter and heireſs at law of the ſaid William ; where 
bis wife, it will on the plaintiff became, and from thence till the expt- 
be bad on wins 2 7 n hi 

cial demurrer. ration of the term was, ſeiſed of the ſaid reverſin in WW 


dem * 
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demeſne as of freehold in the ſaid Foanna his wife, —To this 


315 
1780. 


declaration, the defendant demurred, and aſſigned for wu 


cauſe of demurrer, * that it is ſtated in the faid declara- 8 oY 
« tion, that the ſaid plaintiff was ſeiſed of the reverſion of 17 
« the ſaid demiſed premiſes, in his demeſne as of freehold 


« in right of Joana his wife; whereas it ought to have 
« heen alledged, that the plaintiff and Joanna his wife, in 
« ripht of the ſaid Joanna, were ſeiſed in their demeſne_as of 


« tee. of and in the [aid demiſedpremiſes.” 


' Lawrence, in ſupport of the demurrer, contended, that 


the declaration muſt ſet forth ſome certain, determinate 
eſtate, which was not done in this caſe, for“ freehold” 
would apply either to an eſtate in fee, in tail, or for life, 
and it would be impoſſible here for the defendant to tra- 
verſe the plaintiff's title; Sanders v. Huſſey in Carthew (J). 
The very eſtate which the party has, and by virtue of 
which he entitles himſelf to the action, ought to be ſtated. 


Here the allegation implies a /o/e ſeiſin, but when an eſtate 
in fee comes to a feme- covert, the intereſt of the huſband 
and wife 1s a _ſeifin in fee in both, in right of the wife. So 
it is ſtated in the declaration in Took v. Glaſcock, in Saunders 


(m), and that it is neceſſary ſo to ſtate it, was directly de- 
termined in Calin v. Milner, in Lutwyche (n). 


Wed, for the plaintiff, admitted, that the uſual form of 


declaring was in the manner contended for, but ſaid, ſuch 
particularity was only neceſſary, where in order to ſupport 
the action, the whole eſtate muſt appear. Here an eſtate for 
life in the reverſion would entitle the plaintiff to the action, 


and the word © freeho/d” implied that he was at leaſt tenant 


for life. That part of the declaration which was objected 
to, could not be traverſed ; it was mere legal inference, 


The facts traverſable were the ſeiſin of the wife's anceſtor, 


and the deſcent to her; and that was all that was neceſſary 
to be ſtated ; the reſt was ſurpluſage. In the caſe in Lut- 
wyche, the huſband, in a plea in bar, had merely ſtated, 
that he was ſeiſed in fee in right of his wife. That cer- 
tainly was not true, and nothing farther appeared on the 
plea; ſo that it was a ſubſtantive allegation on which iſſue 
might have been taken; but here enough appeared, taking 


the whole of the facts ſtated together, to ſhew exactly the 


title of the plaintiff. The caſe in Saunders was merely the 
precedent of a declaration, this point was no part of the 


caſe brought . before the court; and the caſe in Carthew | 


00. P. 5 


() E. 21 Car. 2. 1 Saund. 280, 263. 
(s) 7. Will. 3. 2 Lutw. 1421, 1425. | 


was 


AWKINS. 
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I a: was not like the preſent, for there the declarati ion merely ſaid, 
w—— that the plaintiff was ſeiſed, without any additional words. 
rern Lord MANSFIELD abſent, , 


Hawxins. 


I E8, Juſtice —This i is a good objeRtion in point of 


form, upon a ſpecial demurrer. 

BuLLER, Juſtice, —It.is admitted that it is the eſta. 
bliſhed practice to ſtate the exact title, and it is a fault in 
form to have departed from i it. 

| The court were going to give judgment for the defendant, 
but Mood moved for lee to amend, which was granted on 


parent of coſts. 


Wedneſda . THEN Rk * N | : 

ach Fett. | JACKSON againſt HASSELL. 
Bail to the ac- 2 i 3 15 155 
* Spin IHE defendant's bail to the action obtained a rule to 
hable beyond 1 ſhew cauſe, why the proceedings againſt them, up- 


11 - 
= * ye ante" on their recognizance, ſhould not be ſtayed, on payment of 


the debt ſworn to, and the coſts. _ 

Cauſe was not ſhewn, and it was inſ ſted, that the 
bail are liable for the ſum recovered by the verdict, though 
exceeding that for which the defendant was held to bail; 
but the court ſaid, that the contrary was the ſettled praQice. 


Lord MANSFIELD abſent, 
Baldwin in r of ihe rule Bolton, Serjeant, for the 


. | | | 
The rule made abſolute. 


The KING againſt the (ard e of Nora 


Friday, SHIELDS. 
11th Feb. , | 1 9 os | . 
Y an we a juſtice of peace, the i officers of 


No appeal lies the townſhip of North Shields were directed to pay to 


from an order 
for the relief of Ann [rwin, of that townſhip, the wife of Thomas Irwin, 2 


a pauper.—lt is mariner, and then a priſoner in France, the ſum of two 


not ſettled he- 
ther a perſon ſhillings and ſixpence weekly, until ſuch time as they 


— _ ſhould be otherwiſe ordered, for the ſupport of her three 
lict tor one of his children by her ſaid huſband ; one aged fix years, 
children but not one three, and one fourteen © months, The pariſh 


tor himſelt is en- 
titled to ſuch relief, although he refuſes to go into che work-houſe. off 
: officers 
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officers appealed to the quarter ſeſſions, where the 
order was confirmed, and a ſpecial caſe ſtated, to the follow- 
ing effect, viz,—<« There was, at the time of making the 
« order, within the townſhip, a poor-houſe, eſtabliſhed 


e according to the ſtatute of 9 Geo. 1. cap. 7. into Which 


« the pariſh officers were willing to receive the pauper, 
« with her three children, and offered ſo to do; but ſhe 
« refuſed to go with her ſaid three children, who were of 
« the ages mentioned in the order. She had another 
« child of eight years of age, for whom ſhe did not ſeek 
« relief; neither did ſhe ſeek relief for herſelf, nor was 
« any order for her. Her hnſband was a mariner and 
« priſoner in France, (as ſtated. in the order), and the 
« pauper unable to provide for her ſaid three chil- 
&« dren.” — The caſe concluded, That. theſe children 
« being nurſe- children, the opinion of the court was, 
« that they ought not to be ſeparated from their mo- 
« ther, and that the mother, not ſeeking relief her- 
« ſelf, was not compellable to go into the work-houſe.“ 
Upon a certiorari, and a rule to ſhew- cauſe why both 
orders ſhould not be quaſhed, the caſe came on to be 
argued, on Wedneſday, the gth of February. 


Lee and Scott in ſupport of the 'rule.—They argued, 


that the intention of the ſtatute of 9 Geo. I. cap. 7. 8 4. 
was to ſecure to pariſhes a benefit from the labour of 
perſons aſking relief. If parents receive aſſiſtance for the 
maintenance of their children, that is, ix truth, a relief to 
them. The caſe, therefore, ſtates improperly, that the 
wife had not aſked relief for herſelf; ſhe did virtually, by 
aſking it for her children, whom ſhe, if able, was bound 


to maintain. They relied on the caſe of Rex v. Carliſle 


(a) as in point. That was an indictment againſt pariſh- 
officers for diſobeying an order of the quarter ſeſſions, di- 
recting the payment of one ſhilling per week towards the 
maintenance of a pauper and her two baſtard children. 
The trial came on at the aſſizes, but the point being ſaved, 
all the Judges held, that the order was void under the 4th 
ſection of the ſtatute, which ſays, „ That if any poor 
* perſon ſhall refuſe to be lodged, kept, or maintained, in 
*any work-houſe erected according to the proviſions of 
e the ad, ſuch perſon ſhall be put out of the book or 
* books where the names of the- perſons who ought to 
receive collection in the pariſh are to be regiſtered, and 


| (a) N. Gee. 3. 3 Burr: Juſtice, 13th Edition, p. 537. 
0 ſhall 
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* ſhall not be entitled to aſk or receive collection or 
* relief from the church-wardens or overſeers of the 


ec poor of the pariſh.” . NY 

Dunning, on the other file, contended that, as the mo- 
ther had not aſked relief herſelf, and the order was only 
for the ſupport of -her children, the caſe was not within 
the clauſe of the ſtatute relied on by the | counſel on the 
other ſide. As to the children, ſhe was willing to let 
them go into the work-houſe, and, though nurſe-children 
cannot be ſeparated by any compulſory order from their 
mother, ſhe may, by her conſent, permit the ſeparation, 
if ſhe thinks it for their advantage. In the caſe of Rex 
v. Carliſle, the relief aſked, and granted by the order, 
was partly perſonal, and therefore it was diſtinguiſhable 


from this caſe, and within the ſtatute. 


becauſe I and my two brothers are ſatisfied that no app 


Lord MAansFIELD was not preſent during the firf 
part of the argument. | | ; 

WiLLEs, Juſtice, ſaid this was a humane order, and he 
wiſhed to ſupport it. He did not think the words of the 
act in the way, and inclined to adopt the diſtinction made 
at the bar between this caſe and Rex v. Carliſle, 

ASHURST, Juſtice, thought the act extended to the 
Preſent caſe. 'That maintenance for the children was re- 
lief to the mother. There might be great inconvenience 
if the court were to adopt the other conſtruction. One 
object of the ſtatute was to encourage induſtry, by holding 
out the diſgrace of going into a work-houſe, and if parents 


could obtain a maintenance for their children without 


being compellable to go to the work-houſe, idleneſs would 
be thereby promoted among artificers and manufacturers. 

Bur LER, Juſtice, on the contrary, thought the diſtinc- 
tion between this caſe and Rex v. Carliſle clear. The 
act was meant in caſe of pariſhes, but the effect would be 


quite the reverſe if, when one of a numerous family wants 
relief, the vo muſt go to the pariſh work-houſe. On 


the other hand, the pariſh was not entitled to the labour 
of a whole family, becauſe one of them might want relief. 
he caſe ſtood over till this day, WiLLES, Juſtice, ex- 


preſſing a wiſh that it might be compromiſed. 


He now delivered the judgment of the court. 
WILLEsS, Juſtic.— We think it unneceſſary to give 2 
opinion on the queſtion which has been argued in this uh 
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| lies from an order of maintenance. The ſtatute of 3 Will, 1780. 


and Mar. c. 11. 11. gives a concurrent juriſdiction, in 


Nas” ont 
the making orders for the relief of the poor, to the juſ» The KN 


tices in or out of ſeſſion [1], and does not authoriſe an 4 
appeal. The act of 9 Geo. 1. cap. ). made no alteration y 
in this reſpect. The reaſon for not giving an appeal is, £3:406 
that the pauper might ſtarve while the cauſe was in ſuſ- 
pence. We have ſpoken to ſeveral gentlemen very con- 
verſant with ſeſſions law, and none ef them ever heard 
of ſuch an appeal [2]. 1 f 

The order ot the ſeſſions quaſbed [3], and the original 
order confirmed. | | 


[1] The words of the ſtatute are, By authority of one juſtice reſiding 
within the pariſh or (if none be there dwciling) in the parts next adjoining, 
* or by order of the ;4/lices in ſeſſions.” This, it ſhould leem, mult mean 
« by order”? of the court of quarter ſeſſions, not of juſtices, as individuals, 
when they happen to meet at the quarter ſeſſions. 2x. therefore, concerning 
the caſe of Rex v. Winſbip and Greenwell, 5 Burr. 2677.(M. 11 Gee. 3.) 
where the court is ſtated to have held that the ſeflions could not make an 
original order of maintenance. | The 

10 Vide Rex v. Woodflerton, M. 6 Gee. 2. There was, in that caſe, an 
appeal from an order of two juſtices for relief, and the cafe coming before the 
court of B. R. the appellate juriſdiction of the ſeſſions does not ſcem to have 
been diſputed. The — indeed where it is reported is not of much autho- 
rity, 2 Bar nardiſten 20), 247. Main 

[3] Becauſe they had no juriſdiction. 


The KINO againſt the IN HABITANTS of BIRMIN o- 
HAM. | ; Saturday, 


12th Feb. 


HIS was a ſpecial caſe, upon an order of remo- A hiring for 8 
val, which ſet forth [I]; | Year to work by 
That Thomas Baker, the huſband of one of the paupers, * = 
on the 17th of Odlober, being unmarried, and having no *y, from the 
child, was hired in the pariſh of Birmingham, by John 2% 3 
Jennings, a wood-ſcrew maker, reſident in that pariſh, for teat when the 


a year, good earn gord Fire, to work for him, and no e _— 
other maſter, to make ſcrews, at ſo much a groſs; and tor any other 


this was all that paſſed upon the hiring. That perſons aſter, gains 


: a eee a ſettlement 
ae often hired at Birmingham under the terms * good earn though he may 


« . . . . > ; a 
good hire,” the meaning of which is, that their pay is have ab enced 


S : a himſelf at diffe- 
depend upon their work. Baker had no wages. He rent times in 


Vas to have what he got. If he got nothing, he was to the courle of the 
have nothing. His maſter had no buſineſs but that of a! 


ſcrew-maker. He was to work in his maſter's ſhop, and 


lu] The caſe had come on before in J. 19 C i 
| 19 Geo. 3. but having found evi- 
we, inſtead of fas, it Was ſent back to be reltatcd, 9 
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do no ether work. He ſerved a year under the hiring, 
and, during the year, ſometimes lodged with his maſter, 
ſometimes in another houſe in the pariſh, and when h. 
lodged with his maſter, he paid him for his diet and lods. 
ing. He ſometimes abſented himſelf, to drink or play, 
for a week, or fortnight, and never aſked his maſter's leave 
for ſuch abſence. His maſter, on his return, was angry, 

and checked him, but always received him again. During 
ſuch abſence, he never worked for his maſter, nor did he, 
nor could he, for any other perſon: He took the ſame 
liberty of abſenting himſelf, as other perſons in the ſame 
way. 'The mafter had often found fault with him, and 
aſked him to work, which he had refuſed to do, ſaying, 
« I won't work unleſs you will advance me money,” to 
which the maſter ſaid, it would be worſe for him. Maſter; 
do uſually advance money to perſons hired under thoſe 
terms. Baker had ſaid to his maſter, that he could not 
compel him to work, and the maſter, in his abſence, had 
ſaid, that he thought he had no right to compel him. 1: 
is generally underſtood at Birmingham, that perſons hired 
to work in ſhops, under the above terms, may, occaſionally 
abſent themſelves, but cannot work for any other maſter, 
Whether the maſter could or could not prevent Bakr 
from abſenting himſelf, or compel him to work, did not 
appear from any facts, but thoſe above ſtated. He wa 
| hired again under the ſame terms, and perfected his ſer- 
vice in the ſame way. | | 

The court of quarter ſeſſions (for Shropſhire) confirmed 
the order of juſtices removing Baker's widow and child 
to Birmingham. | | 

On Wedneſday, the gth of February, the Solicitor General 
and Plumer ſhewed cauſe.— They inſiſted, that a complete 
| hiring for a year was ſtated. The abſences in the middle 
of the ſervice were cured by the maſter's taking the ſervant 
back, ſo that the only queſtion was on the contract, which 
was to be conſtrued by what paſſed when it was made. 
Payment by the piece had always been held as good, for 
the purpoſe of a ſettlement, as yearly wages. The circum- 
ſtances ſet forth in the caſe (a great deal of which was evi 
dence, and ought not to have been ſtated) only explained the 
nature of the ſervice, but did not affect the terms of the 
hiring. The apprehenſion of the parties was of no conſe- 
quence, as was determined in Rex v. King's Norton (a). ln 


Rex 


(%) T.13 & 14 C. 2. Burr. Settl, Caſes, No. 52. 
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In Rex v. King's Norton, only the apprehenfion of the 


preſent the maſter could not have maintained an action for 
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Rex v. Macclesfield (B, and Rex v. Buckland Denham (c), 1780. 


which might perhaps be cited on the other ſide, there was an 

exception, in making the contrat as to certain days or hours The Kixs 
in the day when the ſervant was to be at liberty ; In the firſt, 3 oj. aſs, 
it was particularly “ ſtipulated, that the ſaid ſervice was to 

i« be only eleven bours in the ſix. working days; and all the 

« reſt of the time, as well as oh Sundays, the pauper was 

« to be at liberty and his own maſter;” In the other, the 


pauper was hired © to work ſhearman's hours only.” In 


Rex v. St. Agnes (d), the court diſtinguiſhed between an 
exception which is part of the contra, and one ariſing 
from the cuſtom of the country. 8 
Dunning and Leyceſler, in ſupport of the rule, argued, that 
when local terms are uſed, they muſt be conſtrued according 
to the ſenſe affixed to them by the underſtanding of the 
place. The court of ſeſſions therefore had done right in 
ſtating the meaning in which the terms uſed in this caſe 
are- underſtood in the country, and the queſtion would 
be, whether if, inſtead of the words, the interpretation 
ſtated had been uſed in making the contra, that would 
have been a ſuſhcient hiring- The contract, according to 
the explanation ſet forth in the caſe, was this, „I hire 
« you for a year, but you may abſent yourſelf when 
„e you pleaſe.” This therefore was an exception in the 
contract itſelf, not of any particular tune, but of all times, 
at the option of the ſervant. If the bargain had been to 
work at ſuch hours as {crewmakers uſually work, the caſe 
would not have been near ſo ſtrong, and yet it would then 
have been exactly like that of Rex v. Buckland Denbam. 


ſervant was ſtated. Here it was the general meaning of 
the whole country in the uſe of the particular words by 
which this hiring was expreſſed. 'To make a hiring for a 
year, the maſter ſhould have it in his pewer to require 
the ſervice of the perſon hired at all times. This was ra- 
ther an agreement not to work with others, than to work 
with the maſter. It was like a contract not to marry any 
other perſon, which is void. On ſuch a contract as the 


the ſervant”s abſence, nor could a magiſtrate have compelled 
him to ſerve. 5 8 
Lord MANSFIELD abſent, 


(*) E. 31 Geo. 2. Thid No. 146. 
(c) H. 12 Geo. 3. Ibid. No. 218. 
(d) T. 10 Geo, 3. Ibid, No. 4 
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1780. WiLLES, Juſlice, ſaid, that there was ſome nicety in 


\_/ the caſe, and therefore the court would take time to con. 


The. Kix ſider of it. . | WA 
againſt This day, being the laſt day of the term, he drlivered 


11 


Biaxix nA. his opinion, and that of the two other Judges who had 


heard the caſe argued, that there was a ſufficient hiring and 
ſervice at Birmingham, He ſtated the reaſons of the judy. 
ment at large, and diſcuſſed the caſes and arguments which 
had been produced on both ſides; but I had then left the 


court. a 1 . 8 F ; 
V Both orders confirmed. 


8E8 


J%%%CCCC Wo. 
' ARGUED and DETERMINED © 


IN THE 


Court of K IN Gs B E N c H, 


1N 
| Eaſter Term 5 
In the Twentieth Year of the Reign of GzorGE.IIL. 


. 
1 
2 * Att 8 * FY — A 


— — 


HopGs0N and his wife againſt AMBROSE and - Tuetly 
| n X12 13th April. 
5 another. | 1 


HIS was a caſe ſent, nies an order of the preſent If there is a de- 


Lord C:1ancellor (a), for the opinion of this court. Hong A. _ 
* Su/an Jolland, ſpinſter, being ſeiſed in fee, by her ENT and fir 


will duly executed, bearing date the 21ſt of Auguſt, 1775, want of ſuch iſſue 


t deviſed in the following words:] give and deviſe unto eee 
«© the Reverend William Arnold, Se. and Jſaac Pennington, ivy leaving iſſue, 


7 


c. and their heirs, all that my manor of H. r. and alſo ſuch iſſue ſhall 


all that my other farm called D. Sc. and alſo all other take nothing. 


| and the limitati- 
e my manors, meſſuages, land and tenements whatſoever, on to B. ſhall not 


« {fc. to hold the ſame unto the ſaid Milliam Arnold and be confirued an 
Iſaac Pennington and their heirs, to fuch uſes, and upon ©*-cvtory 2 
« ſuch truſts, and to and for ſuch intereſts and purpoſes, — = 
* and under and ſubject to ſuch proviſoes and agreements immediate deviſe 


ag are herein-afrer mentioned, expreſſed and declared, nt 3 --"pih 


© of and concerning 'the ſame; that is to ſay, as tO, for, cafe of Coulſon v. 


« and comer the ſaid manor and farm called H. ec. Coulſon, has been 
« to the uſe and behoof of my dear ſiſter Elizabeth the long confider- 
«* wife of Mr. Jobn Belchier and her aſſigns fer and during the preciſe queſ- 
" the term of ber natural life ; and, after the determination tion in that caſe 


ought not now 
(a) 7th December, 1779. ; to be litigated. 
X 2 «c of ; 


ed as law, that 
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« of that eſtate, to the uſe of the ſaid William Arnold and 


1 « Iſuac Pennington and their heirs, during the life of the 


Hopcon 
-again/t 
Aus x. 


« faid Elizabeth Belchier, upon truſt to ſupport and pre. 
< ſerve the contingent uſes and eſtates herein-after ;imited 
therein, from being defeated or deſtroyed, and, for that 
« purpoſe, to make entries and bring actions, as the caſe 
« ſhall require, but nevertheleſs to permit and fuffer 
« the ſaid Elizabeth and her aſſigns, during her life, to 


sc receive and take the rents, iſſues, and profits thereof, 


& to her and their own uſe and benefit, and, from and after 


% ber deceaſe, then to the uſe and behoof of the heirs of the | 
4 body of the ſaid Elizabeth lawfully iſſuing ; and, for 
« want of ſuch iſſue, then to the ute and behoof of my dear 


« ſiſter Catbarine Folland ſpinſter, and her aſſigns, fer 
% and during the term of ber natural life: ard, from and 
« after, &c.“ (the ſame limitations and in the ſame word; 


as before, to the truſtees for the life of Catharine Jolland, 


and, after her death, te tbe beirs of ber body,) * and fer 
« want of ſuch iſſue, then to the uſe and behoof of my 
& own right heirs for ever. And, as to, for, and concern- 
« ing the ſaid farm called D. Ec. and all the ſaid reſt 


« and reſidue of my manors, meſſuages, lands and tene- 


1c ments whatſoever, ſubje&t to, Ec.” (the payment of 
certain annuities,) “to the uſe and behoof of my faid 
« dear ſiſter Catharine 8 her aſſigns, Cc.“ (the 
ſame limitations. to Catharine Folland, and to the truſtees 
for her life, as in the deviſe of the former part of the 
eſtate to Elizabeth), * and, from and after her deceaſe, (fc. 
(to the truſtees and their executors for 1000 years without 
impeachment of waſte upon truſt, Fc.) * and, after the 
« determination of that term, to the beirs of the body 


* Catberine Folland, and for want of ſuch iſſue, to the 


«© uſe and behoof, &c.” (the ſame limitations over to Eliza 
beth Belchier; to the truſtees ; the iſſue of Elizabeth Bel. 


chier ; and the teſtatrix's right heirs; as to Catbarine Jol. 


land in the former deviſe.)—* Elizabeth Belchier died on 
© the 25th of September, 1775, (in the lifetime of the tel- 
© tatrix,) leaving one daughter, Catharine Belchier, one of 


© the defendants. The teſtatrix died on the 11th of May, 


© 1776. . After her death, Catharine Jolland, being adviſed 
© thereto, made a demiſe of all the deviſed eſtates for 99 years, 
© in truſt for herſelf. She then ſuffered a recovery, to the 


a © uſe of herſelf in fee-ſimple, and afterwards married the 


« defendant Hodgſon, and, in July, 1778, ſhe and her 
£ huſband entered into written articles to fell the manor 
of H. under a good title, to Ambroſe. In Michaelmas Tern, 
* 1778, Hodgſon and his wife, filed a bill againſt Ambref 
; © al 


\ . 


Id and 
of the 
d pre- 
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« and alſo againſt Catharine the daughter of Flizabeth 


© Belchier, for a diſcovery of the ſaid Catharine's claim and 


« title, and for aſpecific performance of the articles. The 
« defendant Ambroſe admitted the articles, and all the facts 
above ſtated, but ſaid, he declined the purchaſe, being 
« adviſed, that, by the conſtruction of the will, Catharine 
ñdgſon might be deemed to have taken only an eſtate for 
« jife, and not an eſtate-tail, by which means a good title 
could not be made to him. Catharine Belcbier ſubmitted 
« the queſtion, and her intereſt to the court,” „ 
The queſtions ſtated for the opinion of this court on 
© the above caſe were, 1. Whether Catbarine Belchier, the 
daughter of Elizabeth Belchier, took any, and what eſtate, 
« underthe will of Suſan Folland? 2. What eſtate Catba- 
© rine Hodgſon, late Folland, took under the ſaid will?“ 
The caſe came on to be argued this day, by Lee for the 
plaintiffs, and Wilſon for the defendants. , 
Lord MANSFIELD aſked Wilſon, whether he meant to 
contend, ſuppoſing the deviſe to Elizabeth Belchier would 
have been an eſtate-tail in the event of her ſurviving the 


 teſtatrix, that, in the event which had taken place (of Eli- 


zabetb's death happening before that of the teſtatrix), her 
iſſue could take by purchaſe ? | | | 
He anſwered, That he thought he could not maintain 
that point, after the caſe of Goodrigbt v. Wright [i]. 
BULLER, Juſtice, mentioned Hutton v. Simpſon (b), as a 
prior caſe exactly of the ſame ſort (c). | 


Wirsox faid, he meant to argue, on the authority of 


Hopkins v. Hopkins (d), that the eſtate to Catharine Folland 
(in the firſt deviſe) which would have been a remainder if 
Elizabeth Belchier had ſurvived the teſtatrix, became, by her 
death before the conſummation of the teſtament, an execu- 
tory deviſe, and, being limited after an indefinite failure of 
iſſue of Elizabeth, was void, and the eſtate deſcended to 


Ii] B. R. H. 1919. 1 P. V. 397. Deviſe to A. and his iſſue, remain- 


der to B. and his iſſue, remainder to the heirs of A. A. dies in the life-time of 
the teſtator, without iſſue. B. dies alſo in the life-time of the teſtator, leaving 
a daughter, who was allo heir of 4 Held by Parker Chief Juſtice, and the 
whole court, that the daughter took nothing either as the iſſue of B. or as the 
heir of A. though it was argued that, in the events which had happened, ſhe 
1 5 take by purchaſe under the deſcription of 4's heir. S. C. at more length 
1er. 25 1 8 5 : 


0) Cane. M. 1716. 2 Fern, 722. | | | 

be) Vide alſo Fuller v. Fuller, B. R. M. 37 C 33 El. 1. Cro. 422. and 
Brett v. Rigden, 10 El. Plowd. 30. he % 

(d) Cunc. M. 1734. Ca. temp. Talb. 44. Vide Ld. Ho dwicke's opinion on 
the will in that Caſe afterwards, 1 tk. 58 1. S. C. mentioned 1 Fez. 268. 
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on the preſent. ſuppoſition, was of an eſtate-tail. The 


ry the conſtruction; but Lord TaiBoT got over it. 
an eſtate-tail, was exactly the ſame as that determined in _ 


that he thought it was not now to be ſhaken. The point 


the heirs ſhall not take by purchaſe) whatever our opinion 
might be upon principle and authorities, if the point were 
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the two ſiſters as co-parceners. That it was held, in Hopþ;,, 
v. Hopkins, that an event happening after the execution gf 
the will, and before the conſummation of it by the death 
of the teſtator, may vary the nature of the eſtate deviſe, 
from a remainder to an executory deviſe, and the intention 
here moſt clearly was, that Catharine Felland ſhould take 
nothing while any of El:zabeth's iſſue remained. 

Lord Mansrit.p—Thelimitation to Elizabeth Belcbier, 


— A xm» - a. Femmm “* e a a. td. eee 


whole of that limitation was gone at the teſtator's death, 
and therefore the eſtate to Catbarine Jolland took place im. 
mediately. 'The words, ** and for want of fuch iſſue,” mean 
the ſame thing as and after ſuch eflate-tail,” and this iz 
the common caſe of a remainder aftcr an eftate-tail, where, 
if the firſt eſtate never takes place, the remainder veſts in 
* immediately (e). In Hopkins v. Hopkins, the dif. - 


culty was, how an event ſubſequent to the will ſhould va. 


ä = 7,4 — 


Some days before, Lord MANSFIELD had obſerved, thy 
the queſtion, whether the deviſe to Elizabeth Folland was 


Coulſon v. Coulſon (F); that Lord HarRpDwicke [2] bad 
told him, that he was dilfatisfied with that deciſion ; but 


therefore was not argued this day at the bar; but his Lord. 
ſhip, and BuLLeR, Fuflice, exprefied themſelves upon it 
to the following effect: | 

Lord MansFit,vd—With regard to the queſtion, whe. 
ther the interpoſition of truſtees to preſerve contingent re 
mainders, ſhall vary the rule of law, (which ſays, that 
where, in the ſame inſtrument (g), there is a limitation to 
the anceſtor for life, and one to his heirs- general or ſpecial, 


— OO — ww Dt, — — — — — — 


a 
1 
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new, we all think, that, ſince this is literally the ſame caſe 
with Coulſon v. Coulſon, and that has ſtood as law for ſo ma- 
ny years, it ought not now to be litigated agaifi, It would 
anſwer no good purpoſe, and might produce miſchief. The 


[2] The caſe of Bag ſhaw v. Spencer was depending at the ſame time with 
that of Coulſen v. Coulſan, and the determination poſtponed till the court of h. 
R. ſhould make their certificate in the latter, 2 Ark. 246. The ſymptoms oi 
Lord Hardw?cke's diſſatisfaction with that certificate, may be diſcovered in his 
argument, when he determined Bagſhaw v. Spencer, 1 Ves. 142. 

(e) Vid. the caſes above cited of Hutton v. Simpſon, Rigden v. Brett, a0! 
Fuller v. Fuller. | OY 
(FJ) B. R. H. 13 Geo. 2. 2 Str, 1125. 2 Ath., 246, 247, 250. 
5 (e) Vide Dae v. Fonnerbau infra, M. 21 Ges. 3- Where this rule is dif 
cuffed, and the caſe of Hopkins Ve HLoplini, as to the point abcve-mentioned, 
is alſo cenſidered. | 
| i great 
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great object, in queſtion of property, is certainty, and if an 
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erroneous or haſty determination has got into practice, there 


is more benefit derived from adhering to it, than if it were 
to be overturned. Many eſtates may be enjoyed under the 
authority of Coulſon v. Coulſon, the titles to which would be 
ſhaken, if the deciſion in that caſe were to be over-ruled, 
and the caſe is ſo generally known among conveyancers, that 
it is impoſſible there ſhould be many held under the contrary 
conſtruction, becauſe, if there were, they would have been 
controverted, | B „ 

BULLER, e was a long time before I could re- 
concile myſelf to the determination in the caſe of Coulſon 
v. Coulſon, but now I am not clear, that, even if the queſ- 
tion were quite new, I ſhould not be of the ſame opinion 


which the court then entertained. If a teſtator make uſe of 


legal phraſes, or technical words only, the court are bound 
to underſtand them in the legal ſenſe. They have no right 
or power to ſay, that the teſtator did not underſtand the 
meaning of the words he has uſed, or to put a conſtruction 
upon them different from what has been long received, or 
what is affixed to them by the law. But if a teſtator uſe o- 
ther words, which manifeſtly indicate what his intention 
was, and ſhew to a demonſtration- that he did not mean. 


what the technica] words import in the ſenſe which the law 


has impoſed upon them, that intention muſt prevail, not- 
withſtanding he has uſed ſuch technical words in other parts 
of the will. Lord HarDwickE truly ſaid, in Bagſbaw v. 
Spencer (b),—* there can be no magic or particular force in 
« certain words, more than others ; their operation muſt 
« ariſe from the ſenſe they carry.”— And I ſay, that ſenſe 
can only be found by confidering the whole will together. 
There.is no rule better eſtabliſhed than. that the intention 
of a teſtator expreſſed in his will, if conſiſtent with the 


Tules of law, ſhall prevail. That is the firſt and great rule 


in the expoſition of all wills; and it is a rule to which all 
others myſt bend. It ſays, “ if conſiſtent with the rules of 
* /aw;” but it muſt be remembered, that thoſe words are 


applicable only to the nature and operation of the eſtate or 


intereſt deviſed, and not to the conſtruction of the words. 
A man cannot, by will, create a perpetuity; he cannot put 
the freehold in abeyance; he cannat limil a fee upon a fee 
nor make a chattel deſcendible to heirs; gor prevent a te- 
nant in tail from ſuffering a recovery. But the queſtion, 


whether the intention be conſiſtent with the rules of law 


(5) Canc. Decreed 12 Nov. 1748. 1 Vx. 142. 2 Atk. 246, 570, 577. 
| or 
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1780. or not, can never ariſe, till it is ſettled what the intention 
Was. This can only be diſcovered by taking the whole will 
Hopes together. If it be apparent, I know of no Caſe tht ſays, a 
Ausz. ſtrict legal conſtruQtion, or a technical ſenſe of any word; 
. whatever, ſhall prevail againſt it; unleſs a caſe which made 
a great noiſe in We?/iminſter-hall a few years ago, be con- 
ſidered as ſuch (7). I have no difficulty in laying, that [ 
do not look upon that caſe as ſuch, nor, if ever a ſimilar 
caſe ſhould ariſe, ſhall I think myticlt bound by it, but ſhall 
conſider the queſtion as if that caſe never had. exiſted; for 
the molt that can be ſaid of it is, that as far as it reſpects 
any rule of law, there were the opinions of ſix Judges againſt 
ſix. (4). I am aware, that, as to the deciſion of the caſe 
between the parties, there were the opinions of ſeven againit 
five. But it will be found that the opinion of one of the ſeven 
(7), went upon the idea, that it did not appear that the teſ.. 
tator meant to uſe the technical words in a different ſenſe 
. from what the Jaw in general impoſes upon them. Whe. 
ther the intention did ſufficiently appear in that caſe, or not, 
is a queſtion, which I do nat now mean to give any opinion 
upon. Much was there faid of opinions given by eminent 
men at the bar. Such opinions, however well conſidered, 
have no weight in the ſcale of juſtice. One (dated in 174) 
| has got into print (n), but I have the ſt:ongeſt reaton to be- 
3 lie ve, that no ſuch opinion was ever given by the then ö. 
licitor General, to whom it is aſcribed. An opinion which 
he gave on the ſame will, the year before, has been fur- 
niſhed me, by an eminent conveyancer, and it is quite con- 
trary to what is printed; and I have alſo ſeena copy of ano- 
ther, given in 1748, which [I have the beſt reaſon to believe 
to be genuine, and which clearly proves, that none was 
given in 1747.—ff the intention does not plainly appear, I 
agree, that the legal ſenſe of the words muſt prevail, and, 
on that ground, I ſhould be ſtrongly inclined to ſay, in the 
preſent caſe, even if the deciſion in Coulſon v. Coulſon had 
never taken place, that Catharine Folland took an eſtate- 
tail; for the teſtatrix has uſed nothing but legal words. 
The deviſe is to A. tor life, remainder to truſtees to ſupport 


« 


(i) Perrin v. Blake, F. R. H to Geo. 3. Cam. Scacc. H. 12 Geo. 3. 4. 
Burr. 2579, 2581. 2. Black. 674. 1 


(k) Lord Munfield, Alon Juſtice, and Miles Juſtice, in B. R, and De C- 
Chief Juſtice, Smythe B. and Blactſione Juſtice z againit Yates Juſtice in B. R, 
and Parker Chiet B. Adams B. Could Juſtice, Perrot B. and Nares Juſtice. 


(1) Blackſtone Juſtice. Vide 4 Burr. 2581 —The account there given of the 
ſubſtance of Mr. J. Blackſione's opinion was furniſhed by himſelf, 


(n] Fearne on Cont Rem, 3d Edit. 12 1. 
| contin- 


IN THE TWENTIETH YEAR OF GEORGE III. 


contingent remainders, remainder to the heirs of the body 


of 4. If there had been no deviſe to truſtees, the caſe would 
be ſo plain, that no man could doubt ahout it. What then 
is the nature of ſuch deviſe to ſupport contingent remainders? 
It is a legal and technical limitation, the peculiar language 
of conveyancers. The effect of this ſort of limitation, in a 
deed, is ſettled. There, it is not ſufficient to turn words 


of deſcent into words of purchaſe. The teſtatiix has not 


hewn, by any other words, that ſhemeant to uſe the tech- 
fical expreſſions in a different ſenſe from what the law has 
put upon them, and, therefore, the legal ſenſe muſt pre- 
vail. This diſtinction was expreſsly recognized by Lord 
Northington, in a caſe of Auſtin v. Taylor (n).—lIt ſeems to 
me to be falſe logic, to put a different ſenſe upon any 
words from what in general they import to bear, by mere 
inference from the words themſelves, - unexplained by any 
others; though, if other words manifeſt the intent, I know 
of no law that ſays, the intent ſhall not prevail. But what- 
ever might have been my opinion on the ſubjeQ, if neither 


Duncombe v. Duncombe (o), not Coulſon v. Coulſon, had e 


exiſted, yet, after thoſe deciſions, and the great length of 
time during which they have been conſidered as law, I look 
upon them as land-marks, which ought never to be remo- 
ved nor ſhaken. | | 

Lord MANSFIELD ſaid, ſince it had been mentioned, he 
mult take notice, that it was moſt certainly true, that he ne- 
ver gave any ſuch opinion as that in print, nor any opinion 
at all, on that will in 1747. Several opinions had been ta- 
ken at different times, as events aroſe, by Mr. Fobn Sharpe, 
the Solicitor, Whoſe brother, Mr. Joſbua Sharpe, had furniſh- 


ed the court with copies of themi, upon the argument of 


Perrin v. Blake, There were three given by Sir Dudley 
Ryder, and three by himſelf. Of thoſe given by himſclf, 
the firſt was before 1745, the ſecond in that year, and the 
third in 1748. He had the copies ſtill by him, and the 
third ſtated, that he had peruſed his two former opinions, 
dated ſo and fo, and concurred therewith, viz. that John 
only took an eſtate for life, which ſhewed it to be impoſ- 
ible that he had given a contrary opinion. The author had 
been too haſly in his publication, and muſt have been im- 
poſed upon [ 3]. . 3 


[3] Mr. J. Bl.ckſtone (1. Nlackſt. 672.) ſtates the queſtion in Perrin u. 


Blake as coming on upon a ſpecial verdict, whereas it came before the court 


NB. R. on a demurrer to a replication. The thort hiſtory of the proceed- 
ings in that caſe is this: An ejectment was brought in Jamaica, where the eſ- 
fate lay, and a'ſpecial verdict found, which came over for the opinion of the 


Privy 


(n) He cited this caſe from a M. S. Note, 
( C. 3. H. 7 Wil. 3: 3 Lev. 437 
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dy, or heirs (as the cafe may be, of ſuch heir at law, either as taking by pu- 


rice is to direct a feigned action or iſſue, ſo as that the queſtion of law ma) * 


CASES IN EASTER TERM 

The certificate was in the following words: 
« Tf Elizabeth would have taken an eftate-tai}, in case . 
% the had ſurvived the teſtatrix, we think, by her dying " 
& before the teſtatrix, it is a lapſed deviſe, and Catharin, 
the daughter of Elizabeth, can take nothing [4]. As Pp 
* the queition, whether Elizabeth would have taken an ef. 
b tate-tail, whatever our opinions might be, if the caſe 


| „ were | 
2 | | 10 


Privy council, upon an appeal in the nature of a writ of error. Lord Mu. 15 
Feld, (the only law lord who then attended the Council,) knowing the ſevera 
opinions which had been taken, and confidering the queſtion as a point of ge. 
nera; tendency, which might aff-E titles to real property in Englind, was un. 
willing that judgment ſhould be given in the Cockpre merely on his opinion, 
and therefore propoſed, with the confent and concurrence of the counſel on | 
both fides, that the appeal ſhould be adjourned, and in the mean time, 2 fg. 
len opinion taken in We//wmin/ter-hall. At firſt, it was agreed to ſtate aca 
for the opinion of the court bf B. R. which might have been adjourned on 
account of difficulty into the Excbequer Chamber; but a caſe from the King in 
his judicial capacity being new, it was afterwards thought better that the 
point ſhould be brought before the court, upoa the pleadings in a feigned aQtion 
of treſpaſs. Valter Serjeant ſettled the record for that purpoſe, on which, to 
a declaration in treſpaſs (/ard in M:ddlefſex under a widelicet) the defendant 
pleaded the will. The plaintiff replied the recovery, on the ground that the 
fon took an eſtate- tail, and to this replication, the deſendant demurred. Af. 
ter à writ of error had been brought {the Houſe of Lords, from the judz. 
ment of reverſal in the Eæcbeguer Cbumber, and had depended for a conſiders. 
ble time, the parties compromiſed the diſpute, and the plaintiff petitioned for 
Jeave to non-pros his writ of error, which was granted, as appears from the 
following entry in the Lords' Journals. ; ; 

7th May 1777. ö Upon reading the petition of H innab Blake plaintif 


Blake sin a writ of error depending in this Houſe, and of 
N againſt « William Perrin and . Thomas Vaughan defendants in 
Perrin and another.] © the ſaid writ of error, which ſtands appointed for 
* hearing, ſetting forth, — That the matters in diſpute between the parties be. 
ing now amicably. compromiſed between them, the petitioners therefore 
* humbly pray their Lordſhips, that the writ of error in this cauſe may be 10. 
profed, or withdrawn without coſts on either fide ; It is ordered that tle 
« ſaid petitioners do forthwith enter a von- pros on the ſaid writ of error 
« defired, and that the record be remitted to the court of Kzng's Bench,to 
the end execution may be had upon the judgment given by that court, a 
© if no ſuch writ of error had been brought into this Heuſe. 

[4] It appeared by the pleadings in Chancery, and the printed cafes in Dim. 
Proc. (though not by the caſe fent to this court,) that the teſtatrix had two 
brothers, ſo that Elzzaberh and Cubarine were not her beirs at lo. In the 
caſe of Warner v. White on the demiſe of bite (which was a writ of error 
from Irelind, and was argued in T. 2r and M. 22 Geo. 3. and determined i 
that laſt mentioned term) an attempt was made to make a difference betweet 
th:: caſe of a firſt deviſe #2 the beir at law and the heirs of his body or li 
heirs, and one zo u ſtranger, when ſuth firſt deviſee dies before the teſtator, 
and it was contended, that where an heir at law is the firſt deviſee, the eſtate 
ſhall not go over to the next in limitation, but ſhall veſt in the heirs oi the bo- 


chaſe, or (on the ground of an eventual inteſtacy) by deſcent. To 9 


bd j 
— 


— 


- * It is underſtood that the Maſter of rhe rolls cannot ſend a vaſe to any of i 
courts of law, and therefore, when be wiſhes to take their opinion, the prac: 
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« were new, We think, as the caſe of Coulſon v. Coulſon is 1780. 
« literally the ſame, the preciſe queſtion ought not to be 
« again litigated, and by that authority we are bound to ſay, * 
in the words of the certificate in that caſe, that, as it W 
« appears that there is, after the determination of the eſ- _ . 
« tate for life to Elizabeth Belcbier, a deviſe to William Ar- 
« nd and Iſaac Penningten, and their heirs,. for and during 
the life of Elizabeth Belchier, we are of opinion, that 
Elizabeth Belchier, if ſhe had ſurvived the teſtatrix, - 
« would have taken an eſtate for life in the premiſes deviſed 
« to her, not merged by the deviſe to the heirs of her bo- 
« dy, but by that deviſe an eſtate-tail in remainder would 
« have veſted in the ſaid El:zabeth. Conſequently Catha- 
« rine Belchier. the daughter. of Elizabeth, took no eſtate 
under the will of Suſan Folland, but Catharine Hodg ſon, 
« late Catharine Folland, took an eſtate for life, in all the 
« deviſed premiſes, not merged by the deviſe to the heirs 
« of her body, but, by that deviſe, an eſtate-tail in re- 
© mainder veſted in the ſaid Catharine Folland [5 ].“ 
| MANSFIELD. 
8 | b E. WIILES. 
24th April, 1780. W. H. As HH Uns r. 
5 T. Bvtita ©: 


- 


-_ 
= 


Lag 


- 


this point, the opinion of Popham, in Fuller v. Fuller, H. 36 El. Co. EI. 
422, 3. was chiefly relied on, and the court of B. R. in Telund unanimouſly 
adopted it; but here, their judgment was unanimouſly reverſed. 

[5] The Lord Chancellor in conſequence of this certificate having decreed a 
ſpecific performance of the agreement, an appeal was lodged in the Houſe of 
Peers, and the two queſtions ſtated to the court of King's Bench having been 
put to the judges, and Skynner, Chicf Baron, having delivered their unani- 
_ opinion to the ſame effect with the certificate, the decree was affirm- 


* 


The KING againf JohN WHEATMAN. Wedneſday 
5 | | 19th April, 


' - 
o 
: \ g 


| H 18 Was a rule to ſhew cauſe why A conviction for In a conviction 
uſing a gun ſhould not be quaſhed, The. objection on the game 

was, that the information, as ſet forth in the conviction, ee v9 ak 
did not alledge ſpecifically, that the defendant was not gative, lpecifi- 
owner or keeper of any foreſt, chaſe, park, or warren.” cally, every one 


| It was contended, that it is neceſſary to ſtate in the in- the qualifica- 
tions in the /t. 


formation, particularly, that the defendant had none of the of 22 and x, 


| qualifications Car. 2. cip. 25. 
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1780. qualifications enumerated in the ſtatute of 22 C 23 Car, 2 


ny (a). The caſe of Rex v. Maurice Jarvis (6), I relied 9 


The Kro ag a deciſive authority in point. 
againſt 
WHEATMAN. Pk 
the want of every one of thoſe different qualifications appey 


in any part of the record, and itdid appear by the evidence, 
as ſet forth, that the defendant hid none of them. 
Chambre, in ſupport of the rule — Dayrell, for the proſe. 
e 
Lord MaxsFIEID— This will not do. The defengant 
can be convicted only of the charge in the information, 
and that mult be ſufficient to ſupport the conviction. 
 A$SHHURST, Juſtice,—The evidence muſt prove, but 
cannot ſupply, any defects in the information. 
e | The rule made abſolute. 


) Cap. 2 : f. 4. ds Ac 
8 f. 30 Sa. 5 1 Burr, 1482. 


Wednefda e | 3 | 
oth ape) TheKinG agarft the INHaBrTANTS of UTTOxXETzR 


| An appoint- N Wedneſday, the gth of February, Hilary, 20 Gn 


ment of ſeparate . ns al 
tore 3. Beareroft obtained a rule to ſhew cauſe why 


ſub-divifions of der of ſeſſions, confirming ſeparate appointments of over- 
2 Pari cannot ſeers of the poor for the townſhip of Uztoxeter and three o. 
1 - — ther diviſions of the pariſh of Uttoxeter in Staffordſbire, 
iy appear that ſhould not be quaſhed; and, cauſe being ſhown, the ſpe- 
— the pariſh could cial caſe ftated by the ſeſſions appeared to be as follows:— 
* The pariſh of Uttoxeter is five miles in length, and five in 
of 43 Elis, breadth, and contains the townſhips of Uttoxeter, Crale- 
. marſh, Creigbton, Stramſhali, and Loxley. The town of 
| Uttoxeter is a large market town, much burthened with 
poor. The 'townſhips of Creighton, Crakemarſh, Stron- 

Hall, and Loxley, are in general divided into conliderabi 

farms. The ſaid townſhips were and are one entire pariſh, 

and did, till the year 1730, jointly relieve and maintain 

the poor in and throughout the pariſh. It appears by the 

veſtry-book of the ſaid pariſh, that, from the year 1643, to 


the year 1703, overſeers have been elected for the ſaid re. 


pective townſhips in the following manner, viz. Two over- 
ſeers of the poor for the town of Uttoxeter, one for Loxlty, 
one for Crakemarſh, Creighton, and Stramfhall, one for the 
Woodlands. The Wordlands are part of the townſhip of 
Uttogeter. It does not appear from the _—_— 


On the other ſide, it was argued, that it is ſufficient ij 


M. 

Car. 2 
lied on 
cient if 
appear 
idence, 


proſe. 


endant 
nation, 


e, but 


E · 


IN THE TWENTIETH YEAR OF GEORGE Iii. 


or other evidence, that, from the year 1703, to 1727, 
any overſeers were elected for the ſaid townſhips, but 
two overſeers were elected for the ſaid pariſh, and, du- 


ring that time churchwardens were elected for the ſaid pa- 


riſh, and ſideſmen for the ſaid townſhips, On the 10th Novem 


ber, 1730, in purſuance of a mandamus from the court of 


King's Bench, an aſſeſſment for the relief and maintenance 
of the poor of the ſaid pariſh of Uttoxeter, upon all the inha- 
bitants and occupiers of land within the ſaid pariſh, was du- 
ly ſigned by two juſtices of the peace. In Trinity Term, 
58 6 Geo, 2. 1731, a mandamus iſſued from the court of 


King's Bench, to the juſtices of the county of Stafford, re- 


citing, that there were divers houſeholders within the ſaid 
piriſh of Utfoxeter able to contribute to the relief of the 
poor of the ſaid pariſh, and that there were no overſeers of 
the poor of the ſaid pariſh appointed to make rates on all and 
every the inhabitants and occupiers of lands, houſes, and 
other things rateable within the ſaid pariſh, for the relief 
of the poor for the ſaid pariſh, and ordering the ſaid juſtices 
io appoint two or more overſeers of the poor for the ſaid pa- 


riſh of Uttoxeter. In purſuance of the ſaid mandamus, on 


the zoth day of July following, two Juſtices of the peace for 
the county of Stafford, appointed two overſeers of the poor 
for the ſaid pariſh of Uttoxeter, At the general quarier ſeſ- 
ſions for the county of Stafford, held the 5th of Odlober, 6 
Geo. 2. 1731, the inhabitants of the vills of Crakemarſb, 
Creighton, and Stramſball, appealed againſt an aſſeſſment, 
made 12th Auguſt preceding, for the maintenance of the 


poor of the pariſh of Ultoxeter, and, on full hearing of 


counſel, and conſideration of the evidence given as well for 
the ſaid vills as for the townſhip of Utoxeter, the court was 


of opinion, that the inhabitants of the ſaid vills of Crate- 


marſh, Creighton, and Stramſhall, (for which vills overſeers 
of the poor were duly and in due time appointed, and poors- 
rates duly made and allowed, before the making of the faid 


aſſeſſment or rate appealed againſt) ought to maintain, and 


accordingly did order that they ſhould maintain, their own 
poor, diſtincly and ſeparately from the other parts of the 


ad pariſh of Uttoxeter; and the court did further order, 
that ſuch part of the ſaid aſſeſſment or rate appealed againit 


as charged the inhabitants of the ſaid vills of Crakemarſh, 
Creiobton, and Stramſball, for or towards the maintenance 
of the poor of the ſaid pariſh of Uttoxeter, in reſpect of 
what they hold or occupy within ſaid vills, ſhould be quaſned 


aud diſcharged. The ſaid order, in Micbaelmas term fol- 


lowing, 
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and the court of King's Bench, in Michaelmas Term, 6 Ge, 
2. ordered, that the order of ſeſſions, as to ſuch part of it 
as orders that the inhabitants of the vills of. Crakemarſ, 


| Creighton and Stramſball, in the pariſh of Ottexeter, ſhi} 
maintain their own poor diſtinctly and ſeparately from the 


other parts of the ſaid pariſh of Uttoxeter, be quaſhed for 
the inſufficiency thereof, and, as to the other part of the 


ſaid order, for the quaſhing and diſcherging ſuch part of a 


certain aſſeſſment or rate made for the maintenance of he 


poor of the ſaid pariſh of Uttoxeter, as charges the inhabi. 


rants of the ſaid vills of Cratemarſh, Creighton and Stramn- 
ſhall, towards the maintenance of the poor of the ſaid pariſh 
of Uttoxeter, in feſpect of what they hold within the ſad 
vills, be affirmed. In Mrcbaelmas Term, 7 Geo, 2. 1733, 4 
mandamus iſſued from the court of King's Bench, to the juſ- 
tices of the county of Stafford, reciting that there were di. 


vers houſholders within the ſaid pariſh of Utt:xeter able to 


contribute to the relief of the poor of the ſaid parifh, and 
that there were no overſeers of the poor of the ſaid pariſh, 
appointed to make rates on all and every the inhabitants and 
occupiers of lands, houſes, and other things, rateable within 
the ſaid pariſh, for the relief of the poor of the ſaid pariſh, and 


ordering the faid juſtices to appoint two or more overſeets of 


the poor for the ſaid pariſh of IUrtoxeter. On the 15th of 4- 


pre, 1754, two overſeers were appointed for the vill of Crate- 


marſh, two other overſeers for the vill of Creigblon, two 
other overſeers for the vill of Stramſball, two other over- 


ſeers for the townſhip of Uttoxzter, and two other overſeers | 


for the vill of Loxley, by five ſeparate appointments, each 
appointment ſigned by the ſame two jullices of the peace 
tor the county of Stafford. On the 27th of May following, 
a certiorari iſſued to remove the ſaid five appointments into 


the court of King's Bench, which were accordingly remov- 


ed, and, on Saturday next after the morrow of the He 
Trinity, -1734, the ſaid five appointments were affirmed by 


the court of King's Bench. Since the year 1734, over. 


ſeers have been ſeparately appointed for each of the faid 


_ townſhips and the poor of the ſaid townſhips have been ſe⸗ 


parately maintained [1]. 23 
The Solicitor General; Dunning, and Leyceſter, ſhewed 
cauſe, and argued to the following effect: — It appears from 


[1] The preſent diviſion of the pariſh on which this caſe aroſe, was cifferent 
from that mentioned in the caſe to have ſubfiſted ſince 1734. There were but 
four appointments. They all bore date the ſame day, and were ſigned by 


the ſame iwo juſtices, 
= the 


\ 
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the facts found by the ſpecial caſe, that the inhabitants of 


the pariſh of 
tute of 43 E112. (c), and therefore the appointments of ſe- 


parate overſeers for the different townſhips were authorized yz, 


by 13 & 14 Car. 2. rap. 12. f 21. It is clear, that at and 
before the time when the laſt mentioned ſtatute was enacted, 
this pariſh did not reap the benefit of the act of Elizabeth, 
fnce more than four overſeers were appointed ever ſince 


the year 1643, and that ſtatute does not authorize more 
than that number [2].—(BULLER, Fuftice, © Ought it not 


« to have been ſtated in the caſe, as a ſubſtantive fact, that 


« the pariſh had not had the benefit of 43 Elizabeth ?”)— 


If enough is clearly and explicitly ſtated to ſhew that to be 
the truth, the court will infer it, without an expreſs finding, 
for the purpoſe of ſupporting the order, The rule with re- 
zard to orders of ſeſſions is the reverſc of what obtains in the 
cale of convictions. The court preſumes againſt convic= 
tions, unleſs facts appear ſufficient to ſupport them; but an 


order of ſeſſions is preſumed to be right, unleſs the facts 


ſlated prove it to be wrong, It may be objected, that the 
preſent diviſion of the pariſh is different from that which 
appears to have been formerly adopted, but no argument 
can ariſe from that circumſtance, becauſe the ſtatute of Car. 
2 meant to leave the particular diviſion to the juſtices for 
the time being. The determination of this court in M. 6 


C. 2. (as mentioned in the caſe, and as reported by Bar: 
nardifion (d),) was a deciſion of the preſent queſtion, for, 


although the firſt part of the order of ſeſſions was quaſhed 
6 inſufficient, becauſe it did not appear whether the vills of 
Crakemarſh, Creighton, and Stramſball, were to maintain 
their poor jointly among themſelves, or each vill ſeparately, 
the other part quaſhing the aſſeſſment of thoſe vills for the 
maintenance of the poor of the pariſh at large, was affirmed, 
The caſe of Rex v. The Juſtices of Middleſex ſe), and Peart 


v. Veſtgarth ( f), which will be relied on by the other ſide, 


differed materially from the preſent, for, in both of thoſe, 
it appeared from the facts ſtated, that the pariſhes had had 
the benefit of 43 Eliz.—Dunning ſaid, he particularly recol- 
lected the caſe of Rex v. The Fuſtices of Middleſex, which 
had happened during his early attendance on the court, and 
that it was the ultimate opinion of the court there, 


[2] So determined in Rex v. Loxdale, H. 30 Geo. 2. 1 Burr, 445. and 
Kore fully ſtated in 3 Burn's Juſt, 289. 13th Edit, | 


le) Cap. 2. : | 
(d) 2 Barnard, B. R. 198. 


(e) 7. ry and 28 Geo. 2. Bott, 17. 
YB. R. H. 5 Gee, 3. 3 Burr. 1610. 
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1780. * (which they afterwards confirmed in Peart v. Weſtgart)) 


3 duhat the pariſh mult have been unable to reap the benefft d c. 
The Kins 43 Eliz. at the time when the ſtatute of. 13 & 14 Car, 2 ti 
3 paſſed, which he ſaid was manifeſtiy the caſe as to the pi. K 
| riſh of Uttoxeter. © | tt 
Bearcroft, in ſupport of the rule, inſiſted on Peart x | 
Meſigarib, as directly in point, and that it was clearly 6 fr 
tabliſhed by that caſe, that unleſs the ſeſſions ex preſsly ſtat w 
that the pariſh has not had the benefit of 13 & 14 Car. 2 th 
the court will preſume that it has. That the ſtatute of Cyr er 
2. mentions /argeneſs as the only reaſon for a diviſion, an ce 
the caſe of Peart v. Weſigarth ſhews, that the pariſh of U. de 
toxeter is not too large, for, there, the pariſh of Stanbype fr 
appeared to be twenty miles long, and yet it was not to he W: 
divided, and Uttoxeter pariſh is only five miles, The quel. pa 
tion now before the court never came on in any of the for. Wil 15 
mer caſes from this pariſh. TL op 
Lord MansFiELD ſtopped Wilſon from going on, on the be 
ſame ſide, | | : 6 
Lord MansFIE,D—The caſe of Pear! v. Meſtgan iſ © 
decides the queſtion. It muſt appear to the court that then © 
was a diſability to reap the benefit of the ſtatute of Eli © 
beth. Here the contrary appears. Though there were fe. 16 
parate overſeers, there was a joint maintenance till 17, 6e 
The acquieſcence of the pariſh for a number of years viii 
not alter the law. The point never ſeems to have been 4 
made in 1734. I remember the caſe of Peart v. Weſtgarth, 15 
It was well conſidered, The court thought the ft. 
tute of Car. 2. proceeded on a bad principle of policy, i 
that large diſtricts for the purpoſe of maintaining the po ber 
ate much to be preferred to ſmall ones. Wh 
The order of ſeſſions, and the four appointments, quaſhe a 
| f : 7 Te 
Fo 55 . 6 he | 
TEE | . ; : * in a 
LLoyD, qui tam, againſt SKUTT. Jo 
| | oy 1 | | BY 
Thurſday. the laſt term, Dunning had obtained a rule to ſhe her: 
20th April. | : he a ; 
cauſe why a writ of error removing the judgment in th |; ; 
A writ of error: Caſe, (which was an action of debt upon the ſtatute of vſur 
from this court (4),) into the court of Exchequer Chamber, ſhould not 
e ono quaſhed; and, on Friday, the 14th of April, the caſe ui x; 
be quaſhed by ' argued, by Dunning in ſupport of the rule, and by Dawn 7s 
Chis court. port on the other tide, | | | 


1 * 


( (2) 12 Ann. St. 2. cap, 16. V;de ſupra, þ.. 62. note [2], 
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The objections were; 1. to the form of the writ, be- 
cauſe it deſcribed the action as between the two private par- 


ties, Lloyd and Skutt, not as a qui-tam action in which the 
King was intereſted ; 2. to the ſubſtance, on the ground that 
this ſort of penal action is not within the meaning of- the 
ſtalute of 27 Eliz. cap. 8. which firſt gave the writ of error 
from this court to the Exchequer Chamber. The fr/t point 
was but little relied on. Upon the ſecond, it was inſiſted, ei- 
ther that the action is not within the meaning of the deſ- 
cription in the ſtatute, or that if it is, it is within the ex- 
ception. The deſcription is, , any ſuit or action of debt, 
detinue, covenant, account, eCtion upon the caſe, ejedlione 


frne, or treſpaſs, The words * ation of debt,” (b) it 


was ſaid, extended only to actions of debt between private 
parties at common law, not to an action on a ſtatute, which 
is conſidered as of 2 higher nature. For this diſtinction, the 
opinion of Lord Holt in Afbby v. White (e) was cited, where 
he refers to Cro. Car. 142.,and ſays, * That no writ of er- 
“ ror lies in the Exchequer Chamber by force of the ſta- 
« tute of 27 Fliz. on a judgment in the King's Bench 
« inan action de ſcandalis magnatum (d), for it is not inclu- 
« ded within the words of the ſtatute; for though the ſta- 
© tute ſays ſuch writ ſhall be upon judgments in actions on 
« the caſe, yet it does not extend to that aQtion, although it 


© be an aflion on the caſe, becauſe it is an action of a far 


* higher degree, being founded ſpecially upon a ſtatute (e).“ 
« The exception in the act of Elizabeth is, Other than {uch 
actions) only where the Queen's majeſty ſhall be a par- 
« ty (f/”, and it was argued that the King being a party 
here, the exception extended to the preſent caſe. For this 
Wiitton v. Preſton (g ) was Cited, in which, according to the 
report of Hartop v. Holt in 5 Mad. (), it appears to have 
been decided, that for this reaſon, a writ of error will not 
he in the Exchequer Chamber on an action for uſury. So 
in a note at the end of Parris's caſe in Ventris (i) the ſame 
doarine is ſtated as eſtabliſhed law. In the late cafe of 
Richards qui tam v. Brown () although the action was, as 
here, by bill (2), the writ of error was brought immediate- 


ly in the Houle of Lords. 
| | On 


z) The words of the ſtatute of Flixabetb, do not confine the appellate ju- - 


fiſdiction of the Exchequer chamber to actions by bill, unleſs the expreſſion 


* firſt commenced thete can have that operation. In Comberbach 295. Lord 
; Holt 


U 27 El. cap. 8. 8 2. (s) B. R. H. 16 and 17 Car. 2. 


(e) B. R T. 2 Ann. 2. Ld. Raym, 938. 1 Sid. 240. 
(d] 2 Ric. 2. fl. 1. cap. 5. 
(e) 2 Ld, Raym. 954. 
(f) 27 El. c. 8. 2. 


(6) T. 8 Will. 3. 5 N. d. 230. 
(i) B R. M. 21 Car. 2. Vent. 499 
(k) Supra, 109. | 
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On the other ſide it was contended that Whitton v. Preſ- 
ton did not appear, by the only expreſs report in print of 
that caſe (/), to have been decided; That the only point de- 
termined in Hartop v. Holt, was that error in the Exchequer 
Chamber would not he on an award of execution on a 


ſeire facias, after the original judgment had been affirmed 


on a writ of error; Fhat the note at the end of Parris's cile 
is merely a memorandum of the reporter, not warranted by 
the caſe, which is on quite a different ſubject, nor by any 
autharity ; That the caſe oat Lord Say and Seale v. Stephens 


in Cre. Car. 142. went on the conſtruction of the ſtatute of 
ſcandalum magnatum, and on the queſtion whether an action 


on that ſtatute is an action on the ce, within the meaning 
of 27 Eltz. c. 8; But that it hath been exprelsly decided in 
Scot v. Knapton (m), which was poſterior to Mpbitlon v. 
Preſton, that a writ of error will lie on a gut tam action of 
debt on a penal ſtatute, and the anſwer there given to the 
objection that the King is a party, was, that he 1s not pro- 
perly ſo, though he is to have part of the penalty; That, 


in truth, no body on the part of the crown had any thing to 


do with this action; The informer might be nonſuited, and 
was liable to coſts, and to all the incidents to which a plain- 


tiff in any common action is ſubject; The King's intereſt 


only commenced after a recovery, for a ſhare of the pena!- 


ty.—Beſides, it ſhould ſeem (it was ſaid) that this court 
_ ought not to entertain the preſent motion, according to the 
-. Gpinion of Croke, Juſtice, in the cafe of Lord Say and Seale 
v. Stephens, where he obſerves the validity of the writ ought 


to be diſcuſſed in the Exchequer Chamber, where it is re- 
turnable. 1 0 8 als 5 5 


Dunning aid, that the caſes ſnowed that this court had, 
in fact, exerciſed the power of quaſhing ſuch writs, but if the 
court were of opinion that they could not give that relief, the 


Holt ſays It hath obtained that no writ of error lieth in the Exchequer Cham- 
ber where the action was commenced here by original, but I never under- 
« od the reaſon. of it.” —By the words of the ſtatute, the Chief Juſtice is 
to cauſe hs record to he brought before the judges in the £xcleguer Chamber, 
yet the practice has always been to ſend only a tranſcript, the original record 
remaining ſtill in B. R. In the pl-adings in Weſiby's caſe (3 Co. 67. a. 70. b.) 
the entry of the proceedings in error runs thus: “ afterwards, &c. the tran- 
« ſcript of the record and proceedings, &c. by a certain writ of the Lady the 
« Queen of correcting errors, &c. was. brought to the juſtices, &c. in the 


* chamber of the Eæcheguer aforeſaid, according to the form, dc.” Yet the 


ſubſequent part of the ſame entry ſayvs, and thereupon the record aforeſaid, 


* Ec. was ſent back, Cc. Jide Rutter v. Redſtone, 2 Str. 837. and Tully 


v. Sparkes, 2 Lord Raymond 1571. 


(!) Viz, in 1 Sid. 240. | (m) Scaee, E. 31 Car. 2, Sir Thomas Raym. 275. 
1 6 ä rule 


take out execution, as if no writ of error had been brought. 


have talked with all the other Judges upon it, and we are all 
of opinion, that the writ of error cannot be quaſhed here, 


Chamber, where it is returnable. | 


_ diſcharged on an inſolvent debtors*. act; but that he had 


by that of Gray's Inn, had been of opinion that the 


mentioned two late inſtances, one of a bankrupt, another of 


that the cauſe was ſufficient. 
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rule might be altered, and leave be given to the plaintiff to 1780. 


But Lord MAN SFIFETD thought that could not be done, be- Lroxp 
cauſe, if the objections were good, the writ was not a nul- a 
lity, but only erroneous—7rmprovide emanavit. e PE 
The court took time to conſider; and, this day, Lord 
MANSFIELD delivered their opinion as follows: : 
Lord MAaNnsFIELD—We have conſidered this caſe, and 


but that the application ought to be made either to the court 
of Chancery, from whence it iſſues, or to the Exchequer 


| f The rule made abſolute, 


The KING again the BExenERS of GRav's 
INN, on the proſecution of WILLIAM 
HART. LE 8 ; r - Friday 2 iſt 
F 5 ES. A April, 


ph eng was an application for a mandamus to be directed wee. . 
to the Benchers of Gray's Inn, to compel them to admiſſion to * 
call the proſecutor to the degree of a barriſter at law; In degree of barriſ- 
the laſt term (), Dunning had moved for a rule to ſhew nh, 
cauſe, on an affidavit, ſtating that the ground on which the þy appeal to the 


Readers and Benchers had rejected him was, his having been 12 judges. 


complied with all the uſual requiſites, ſuch as paying the 
dues, and performing exerciſes, and that the two ſocieties 
of the Inner and Middle Temple, upon tfie being conſulted 


ground of rejection was not ſufficient. The affidavit alſo 


a perſon. who had been diſcharged as an inſolvent debtor ; 
who had been called to the bar. It appeared that the ſoci- 
ety of Lincoln's Inn had been of opinion, when conſulted, - 


In behalf of the application, it was argued, that it would 
be highly inconvenient to permit ſuch, a body as the Ben- 
chers of an Inn of Court to exerciſe a juriſdiction in ſuch 
matters, uncontroulable by a court of law, and that, in 


(s) Thurſday 13th April. 
Y 2 


the 


| (4 
| 
: 
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the prefent inſtance there had been manifeſt injuſtice in per- 
mitting the proſecutor to loſe his time, and put himſelf to 
expence, in order to qualify himſelf for the bar, if he 
was thought to be a perion incapable of being called. 

Lord Mans#1trD ſaid he had a recollection of ſome caſes, 
where it had been held that the court could not interpoſe, 
but that the recourſe muſt be to the twelve Judges, who 


have a domeſtic juriſdiftion over the Inns of Court. — 


W1LLES, Juſtice, mentioned Booreman's caſe (t)—and Bur. 
LER, Juſtice, that of Rakeſiraw and Brewer (u), as con- 
firming what fell from his Lordſhip. Some paſſages in 
Dugdale's Origines were alſo referred to by the court. 

The court took time to conſider whether they ſhould 
grant a rule to ſhew cauſe, and on this day, Lord Mans- 
FIELD delivered their opinions as follow): 9 | 

Lord MansFIELD— We have conſulted the other Judges 
on the ſubje& of this application, and I am prepared to 
ſtate the reſult. The original inſtitution of the Inns of 
Court no where preciſely appears, but it is certain that they 


are not corporations, and have no conſtitution by charters 
from the crown. They are voluntary ſocieties, which, for 


ages, have ſubmitted to government analogous to that of other 
ſeminaries of learning. But all the power they have con- 
cerning the admiſſion to the bar, 1s delegated to them from 


the Judges, and, in every inſtance, their conduct is ſub- 


ject to their controul as viſitors. This will appear from a 
great variety of inſtances of orders made at different periods, 
tor the regulation of thoſe ſocieties, which are to be found 
in Dugdale*'s Origines Furidiciales, ſome of which I will 


| mention.—(His Lordſhip then read different paſſages from 


Dugaale, 141, 147, 148, 191, 193, 274, 275, 311, 312, 
313, 314, 317, 319, 320, 322, 327,) — From the firſt 
traces of their_exiſtence to this day, no example can be 


found of an interpoſition of the courts of Weſtminſler-ball 


proceeding according to the general law of the land; but 
the judges have acted as in a domeſtic forum. The only 
caſe in which an attempt was made to proceed in this court 
is reported in March (v). One Booreman, a barriſter of one 
of the Temples, having been expelled, he applied for his writ 
of reſtitution, but it was denied, “ becauſe there is none in 


„ the Inn of court to whom the writ can be directed, for 


« it is no body corporate, but only a voluntary ſociety, and 


(s) B. R. H. x7 Car. 1. March 177. (v) Booreman's Caſe. 


; (s) Canc. H. 1728, 2 P. V. 511, 512. . 
| - « ſubmitting 


. 5 * * 
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« ſubmitting to government; and the antient and uſual way 
« of redreſs for any grievance in the Inns of Court, was by 


« appealing to the Judges.” —In Townfend*s caſe, report- The Kine 
ed by Sir Themas Raymond (w), it is aſſumed, arguendo, Gs 


that no mandamus will lie to the Inns of Court. I do not 
take the firſt reaſon ſtated in March to be the true one. It 


is not ſolid. The ſecond is the true reaſon. As to the firſt, 


the Inns of Court had regulations, they acted and were 
known asa body, ard all the orders which l have mention- 
ed were directed to them. But the true ground is, that 
they are voluntary ſocieties ſubmitting to government, and 
the antient and uſual way of redreſs is by appeal to the Judges. 
There has been a very late inſtance where this method of 


appeal had the ſanction of all the Judges. I will ſtate it 
from a report of it drawn up by Mr. Juſtice GouLD, and 


which he has furniſhed me with [1]. i „ 

„The firſt day of Hilary Term, an appeal of one Mau- 
rice Savage againſt an order of the Benchers of Lincoln's : 
Inn which refcinded an order for his call to the bar made 
about four or five days before, on the ground of miſrepreſen- 
tation or ſurpriſe,. was heard by all the Judges, except Lord 
Chief- Juſtice DE GREY, in Serjeant's Inn Hall. He had 
been a member of the Middle Temple nine or ten years; 
had kept and paid for his commons, and performed all his 
exerciſes there; and, in 1772, was propoſed by a maſter of 


the bench, the firſt parliament in the term, to be called to 


the bar (the courle in that houſe being to hold a parliament 
on the firſt and laſt Friday in every term, the perſon to be 
propoſed at the firſt, and called to the bar at the laſt parlia- 


ment.) But he waved that propoſal, and, in Trinity Term | 


laſt, petitioned to have the propoſal revived, but the bench 
refuſed it, and no maſter of the bench would propoſe him 
again. On Saturday (as the term ended on Wedneſday) he 
had a certificate (x) from the under-treafurer of the Mid- 


die Temple of his keeping and paying for commons, and 


performing his exerciſes, which he carried to the under-trea- 
ſurer of Lincoln's Inn that Saturday, paid his fees for ad- 
miſſion in that ſociety, and the Tueſday following was 
called to the bar there, and the next day took the 
oaths to government in Weſtminſter Hall. But he 
did not | diſcloſe to the under-treaſurer of Lincolr's 


| ( 1) Mr. Juſtice Gould was ſo obliging as to permit me to copy his note of 
Savage Caſe, exactly as it was read in court by Lord Manyfield, 


(0 B.R. E. 14 and 15 Car. 2. Raym. 69. | (x) Dated 21ſt June, 7776. 


jun 


1780. 


againſt 
AY'S In N. 


* 
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1780. Inn what had paſſed in the Temple. The ſociety of Lia- 
4 coln's Inn hearing of this matter, iſſued a ſummons to him 
The Kins to appear three days after, to ſhew cauſe why his call to the 
againſt bar ſhould not be vacated, and after hearing him, four days 
© afterwards, annulled the call to the bar, as irregular, and 
obtained by ſurprize. The Judges, being attended by the 
treaſurers of the two ſocieties, and examining the under- 
treaſurers of each (not upon oath, for they proceeded as 
viſitors,) and the above circumſtances tully appearing, and 
after hearing Savage in ſupport of his appeal, who did not 
examine any one to vary the facts, declared their opinion 
that the call to the bar appearing to have been obtained by 
ſurprize, and the bench of Lincoln's Inn having proceeded 
immediately to annul it, the appeal ſhould be diſmiſſed [4].” 
The conſequence of all this is, that we are all of op:n- 
nion that noruleſhould be made for a mandamus z but, if there 
is a ground for it, the party muſt take the antient courſe of 
applying to the twelve Judges [5]. 3 
FOE n EARLE 


[4] A year or two afterwards, Savage having appeared as a witneſs 
in a cauſe at Glouceſter, one of the counſel, obſerving upon his evidence, 
mentioned the circumſtance of having been called to the bar, and the igno- 
miny with which he had afterwards been diſbarred. For this Sage 
brought an action, declaring as a barriſter, and ſtating the words to have been, 
bis is the Mr. Savage who was called te the bar in 1776, and was afterwards 
5 « ſcandalouſly ſtript of bis gown,” and that they were ſpoken with an intent 
| to injure him in his profeſſion. The defendant pleaded not guilty, and alſo 
three ſpecial pleas of juſtification, wherein were ſet forth, 1he conſtitution 
and regulations of the inns of court, reſpecting the call of barriſters, and the 
- differents proceeding and orders of the Middle Temple and Lincoln's Inn refer- 
red to in the report of Gould Juſtice. The cauſe was tried at Glouceſter ſum- 
mer aſſizes, 1780, before Perry» Baron. The plaintiff proved the words “, 
and produced a book of the ſociety of Lincoln Inn containing the order for his 
call, which, from the negle& of the officer of the ſociety, had not been ex- 
punged. The defendant produced another book containing the order annul- 
ling the former, which was in the following words: © Mr. Maurice Savage who 
«© was called to the bar on the 25th of June laſt, having applied for admiſſion 
to this ſociety on the Saturday preceding, by a certificate from the ſociety 
« of the Middle Temple, and repreſented that he had, by miſtake, omitted to 
< apply for his call at the Temple in due time for this term, and it appearing 
that he had applied there in time, but his petition was not moved by any 
* bencher, and that notice had been given to him of the manner in which his 
«© petition had been treated by the under-treaſurer of the Midile Temple, It 
KEDS < 1s ordered that all the fees and expences paid by him be returned, and the 
order for his call expunged as irregular, and obtained by ſurprize.” The 
jury feund a verdict for the defendant. Mm ; Eu. 
1 5] Hart afterwards applied by petition of appeal to the twelve judges, and 
on the 15th of Now. M. 21 Geo. 3. he was heard by his counſel (Morgan and 
Lind). His petition was accompanied by the ſame affidavit which had been 
26s „ ; WEL 4 ; pro- 


2 


T 


The witneſs ſwore to them exactly as laid, but, though not leſs ſevere 
vpon the plaintiff, the words really ſpoken were (according to the recollection 
ol ſeveral perſons preſent) ſomewhat different, | | | 


re 
IN 


_ diſmiſſing the petition. 


before the firſt o, Auguſt next.” The thip had taken nen there 


| five miles, and is the general place of rendezvous for ranty, altho' the 


when, convoy arriving, the embargo was taken off, and 


wards ſeparated from it, and taken by an American pri- 
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produced to the court of King's Bench, At the ſame time a certificate 1780. 
was laid before the judges from the treaſurer and benchers of Gray's Inn, 
in which they ſet forth, that they had not refuſed to call him to the bar 
merely becauſe he had been diſcharged by an inſolvent act, (although they 
fared that the ſociety of Lincoln's Inn had been of opinion that that was 
a ſufficient cauſe,) but becaufe it appea: ed to them from a memorial of 
his own (which he had alſo laid before rhe judges) that he had know- 
ingly become ſecurity for- money borrowed by others, to a much greater 
amount than he was able to anſwer, and for other circumſtances of his life 
mentioned or alluded to in the certificate—The judges were unanimous in 


The Kine 


againſt 
GR YS INN. 


E. A R L'E againſt H ARR I 8. Friday 
5 | Ces 21ſt April. 
K was an action on a policy of inſurance, tried On a warranty 
1 before Lord MansFIELD, at the laſt fittings at *2 fail from Ja- 
Guildhall, when a verdi&t was found for the plaintiff. On . ee 
Thurſday, the 13th of April, the Solicitor General obtained tain, if the ſhip 


a rule to ſhew cauſe why there ſhould not be a new trial, {Parts from her 
port on that day, 


which was this day argued, by Bearcroft, and Davenport, with all her car- 
for the plaintiff, and the Solicitor General, and Dunning, go and clearan- 
for the defendant. | | Fa arm rin 
The facts of the caſe, as reported by his Lordſhip ap- the — ee 
peared to be as follow; The policy was on the ſkip the dezvousin the 
Leghorn Galley, „At and from Leghorn to Jamaica, with e eee 
« liberty to call-at the Windward 1/lands ; and from thence and proceed 155 
« to Liver po; warranted to fail from Jamaica on or mediately, but is 
in her whole lading and papers, and fet fail from the eder 4 
port of Savanna la Mar in Jamaica, on the iſt of Auguſt, the departure is 


A: 5 : | a compliance 
and went to Bluefields, which is at the diſtance of about th che war- 


convoy. On the 25th of July, an embargo had been laid captain knew of 
on all the {hips in the Ifland by. the governor, and inſerted eee 
in the public news- papers of that date. On the iſt of the embargo bes 
Auguſt, as ſoon as the ſhip had croſſed the bar, going out ins _ till com. 
of the harbour of Savanna la Mar, the captain returned in 3 8 
a boat, and there made a proteſt againſt loſſes or damages 
ſuſtained, or to be ſuſtained, on account of the embargo, 

which proteſt he could not have made at Bluefie/ds. He 

then proceeded the ſame day over land to Bluefields. At 


that place the ſhip was detained till the gth of Auguſt, 
ſhe ſailed. for England with the convoy, but was after- 
vateer. The eaptain was examined at the trial, and ad- 
mitted that he bad heard of the embargo; but ſaid, he 


thought it was only meant to prevent ſhips from departing 
8 | ; FD without 
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without the protection of convoy; that he expected to 


1 meet with convoy at Bluefields on the 1ſt of Auguſt, and 


_ EaRLE 
.againſt 


Harkis. © 


that the embargo would immediately ceaſe, and leave him 
to purſue his voyage the ſme day without interruption. 
In ſupport of the verdict, it was inſiſted, that there had 


been a fair bona fide commencement of the voyage for 
Europe, on the iſt of Auguſt, which brought the cate with- 


in the determination in Bond v. Nutt (z). | 


On the other ſide, it was contended that the captain, by 


ſailing when he knew of the embargo, had been guilty of 
a wilful breach of duty, and could not thereby acquire | 
any right. There was no inception of the voyage by the 


departure from Savannab la Mar, as he knew he could 
not leave the iſland, on account of the embargo. This 
diſtinguiſhed the preſent caſe from that of Bond v. Nutt, 
where the principle of the deciſion was, that there had 
been a bona fide departure from Jamaica within the mean- 
ing of the policy. Here the ſailing was colourable, and mere- 


ly intended to anſwer the letter of the inſurance. In Bond 


v. Nutt, the captain had no ſuch purpoſe in view, for he 
did not know of the inſurance. _ _ 9 
Lord MANSFIELID— Whether there was a bnd fide ſail- 


ing on the iſt of Auguſt, or not, depends on the credit of 


the captain. He poſitively ſwore that he expected to find 
convoy ready at Bluefields that day, in which caſe the em- 
bargo would have ceaſed immediately. The jury have be- 


lieved him, and have found accordingly. I dare ſay the 

captain never heard of Bond v. Nutt, 

__ Wirres, Fuſtice,—Irt appears to me evident, from the 
captain's conduct, that he did not mean a ſailing on the 

voyage. If he had intended to proceed directly, he had no 


occaſion to quit his ſhip, in order to make the proteſt. 
Upon the whole, I think there was not a bona fide failing 
on the 1ſt of Auguſt. . 1 „ 
As nos r, Fuſtice,—To be ſure there ought to be a 
fair ſailing; but the whole of the caſe has been before the 
jury, who have given credit to the captain. We muſt ſet 
aſide the verdict as being againſt evidence, if at all, and { 


” 


do not think there is ground for conſidering this as a ver- 


dict againſt evidence. | 


BurLkR, Fuſtice,—On the facts, as ſtated by my bro- 
ther WILLES, I ſhould have no doubt that the departure 


was colourable ; but, from the report, it appears, that 
the captain thought he. ſhould find. the convoy ready to 
ſail immediately from Bluefields, and that the embargo would 
of courſe be taken off. If he had expected, and meant, 


(z) B. R. „ 17 Gea, 3. ſtated infra. - 
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was diſcharged. The cauſe was tried before Lord MAxs- 


on the truth of the charge. He that makes the charge 
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to wait for convoy, it would not have been a failing on the 1780. 
voyage; but the queſtion is mere matter of fact, and tj 
jury having believed the captain, I think we muſt be bound Eaxrz - 
by their finding. | gane 


_ 4 . 
— . — <4 — 22 — — 
— — = 


* Der om, 


HargT1s. _ 


— 


The rule diſcharged (a). 


(a) Vide Tbelluſſon v. Ferguſſon, infra. p. 346. 


i 


SAMUEL againſf PAYNE and others. Friday. 
Ss | | | 21ſt April. 
C TION of treſpaſs and falſe impriſonment againſt A Peace-officer 
J Payne, a conſtable, and two others. The facts of ane, er pe on 
the caſe were theſe : Hall, one of the defendants, charged eee a wh 
the plaintiff with having ſtolen ſome Jaces from him, of felony, with- 
which he ſaid were in the plaintiff's houſe. A ſearch war- out a warranty 
| 3 . although it 
rant was granted by a juſtice of peace upon this charge, ſhould after- 
but there was no warrant to apprehend him. On the wards appear 
ſearch, the goods were not found: however Payne, Hall, that no telony 
. . 5 ; had been com- 
and the other defendant, an aſſiſtant of Payne's, arreſted the mitted; but a 
plaintiff, and carried him to the Poultry Compter on a Safur- private indivi- 
day, when no Alderman was ſitting, by which means he dual canrot. 


was detaired till Monday, when, after examination, he 


FIELD, and a verdict found againit all the three defendants. 
At the trial, his Lordſhip, and the counſel on both ſides, 
looked upon the rule of law to be, that if a felony has 
actually been committed, any man, upon reaſonable pro- 
bable grounds of ſuſpicion, may juſtify apprehending the 
ſulpected perſon to carry him to a magiſtrate ; but that if 
no telony has been committed, the apprehenſion of a per- 
ſon ſuſpected cannot be juſtified by any body. His Lord- 
ſhip therefore left it to the jury to conſider, . whether any 
lelony had been committed. The rule, however, was con- 
ſidered as inconvenient. and narrow, becauſe -if ,a man 
charges anvther with felony, and requires an officer to 
take him into cuſtody, and carry him before a magiſtrate, 
it would be moſt miſchievous that the officer ſhould be 
bound firſt to try, and at his peril exerciſe his judgment 
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ſnould alone be anſwerable. The officer dees his duty in 

carrying the accuſed before a magiſtrate, who is autho- 

riſed to examine, and commit or diſcharge. | 3 
On this ground a motion was made for a new trial, 

and, after cauſe ſhewn, the court held, that the charge 
| | | was 


2 


— = 
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was a ſufficient juſtification to the conſtable and his aſſiſt. 
SWAN ants, and cited Ward's caſe in Clayton (a), 2 Hal; 
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Pleas of the Crown, 84, 89, 91, and 2 Hawkins, B. 2. 

cap. 12. and cap. 13. [7]. hes | "= 
The Solicitor General for the plaintiff—Dunning for 

the defendants. _ 85 


SAM 
aguinſt 
ParNx E. | 


The rule made abſolute [85]. 


[7] None of theſe authorities come exactly up to the prefent cafe, which 
is therefore the firſt determination of the point. In Vard's caſe (which is 
very looſely reported) it would ſeem that the goods had been actually 
ſtolen. The very point of this caſe had been agitated on a demurrer to 
a ſpecial juſtification ſo long ago as the reign of Hen. 4. (Near-book ) Hen, 
4. p. 35+ Pl. 3.) and the court ſeems to have thought that if the cauſe of ſuf. 
picion ſhould appear reaſonable the juſtification would be good though no 
telony were committed. But the caſe was adjourned. ; 

8] The new trial came on before Lord Mansfield, at the fittings after 

this term, when a verdift was found againſt Hu, and for the other two 
defendants. . 


e Cliyt. 44. pl. 76. 


Friday 
21ſt April. 
A French ſhip 
being warranted 

to fail from 


TaELLUSSON againſt FERGUSSON. 


HIS was an action on a policy of inſurance on 
the French ſhip L' Aimable Gertrude, © At and from 
Guzd:loupe on or Cuadaloupe, to Havre, warranted to ſail on or befire 
before the 31t  ** the 31/7 of December.” It was tried before Lord 
of Decemer, if "MANSFIELD, at the laſt fittings at Guildhall, when a 
her loading and Verdict was found for: the plaintiff. | 1 

papers, andleave On Friday, the 14th of April, Bearcrsf? obtained a rule 
her port of load- for a new trial, which came on to be argued this day, by 


RN eo the Solicitor General Dunning, Douglas, for the plaintiff, 
another part of and Bearcroft and Lee for the defendant. | 
nick <2 ns er The evidence and facts of the caſe appeared, from his 
her voyage, and Lordſhip's report, to be as follow: | 


merely in the - The ſhip took in her complete lading and proviſions for 
hopes of Joining France, and all her clearances and papers, at a port called 


convoy, and to ; : , : ; | 
wig gover- Fointe a Pitre, in the ifland of Guadaloupe, and failed from 


nor's diſpatches thence on the 24th of October, for Baſſeterre, where there is 
for France, the no port, but only an open road. The town of Baſſeterre is the 


warranty is com- | | . : 

' plied bends, reſidence of the French governor. The ſhip arrived there at 
though _ night, when the captain went on ſhore, and next day waited 
vernor there b 6 5 4 i 
mould detain her On the governor, who would not permit him to depart, 
beyond the day, and although it was a condition inſerted in one of her clearances, ** that 
mae thould paſs that way to take the orders of government.” —An intention to deviate, if 


the ſhip is taken before the dividing point, does. not vacate the policy, 


and, 
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and, to prevent it, took his ſhip's papers from him. At this 
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place he was detained with his ſhip till the 10th of 7anuar ,! 
when he ſet ſail with a convoy which had arrived ſome lit- T#zLLvson 


tle time before, and being ſeperated after ſome days from p, 
the convoy, the ſhip was taken by an Engliſh veſſel. The 
captain, who was the only witneſs produced at the trial, 
(wore, that notice had been given, on the part of the go- 
vernor, ſome days before he ſailed, ro him and the other 
captains of ſhips at Pointe a Pitre, who were preparing to 
ail for Europe, that a convoy was expected from Martinico 
to be at Baſſeterre by the 25th of OFober, and that, in con- 
ſequence of this intimation, he had worked night and day 
to get ready, and had paid extraordinary gratifications to 
obtain his ſhip's papers and clèarances as ſoon as poſſible; 
that the deſire of being in time for the convoy was the only 
reaſon for this haſte ; and that, although he was not able to 
ſail till the 24th, he was ſtill in hopes of being in time for 
the convoy, as he thought 1t might very probably have 
been detained at Martinico fome days beyond its time. 
The laſt ſhip-paper which he received at Pointe a Pitre, 
was Le Role d'eguipage, or the muſter-roll. This paper, 
which was much relied on by the counſel, for the defendant, - 
was dated the 24th of O#ober, and was in the following 
words : Th : | 
Vu par nous, charge du detail des claſſes au departe- 
ment de la Grande Terre Guadaloupe, Pequipage denom- 
© me au role des autres parts au nombre de vingt perſonnes, 
e capitaine compris. Permis au Sieur Jean Jaques Le- 
&* thuillier commandant le navire L* Aimable Gertrude du 
Havre, de den ſervir pour faire ſon retour, au dit lieu, 
« paſſant a la Baſſeterre pour y prendre les ordres du gou- 
« vernment, en obſervant les ordonnances & reglemens de 
« Ia marine. Pait a la Pointe a Pitre, Guadaloupe, le 24 
* Offobre, 1778. Montenot.” © _ 

Under this there was written, on the ſame paper, an ac- 
count, dated the zoth of O#vber,. of ſome changes in the 
number of the crew, and, under that, the following entry: 

% Vu par nous, ecrivain de la marine charge du detail 
des claſſes, Jes vingt cinq perſonnes exiſtantes au preſent 
* role, le capitaine compris. Il eft permis au Sieur Lethu- 
«* ilier commandant le navire L* Aimable Gertrude du Hav- 
* re, de faire ſon retour au dit lieu en fe conformant aux 
* ordonnances & reglemens royaux de la marine. A Ba. 
* ſeterre Guadaloupe, le 2 Janvier, 1779.“ 


On 


againſt 
RGUSSON 
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On another paper, called Ze Conge, dated the 16th of 


—— OHeober, which was read on the part of the plaintiff, there 


Tuxrrussox was written, at the bottom, as follows: 


AJagainſi 


FxRGUSSON. 1 : ö 
„ tendre un convot pour France. Ce 28 Octobre, 1778. 


« Nu de relache a la Baſſeterre Guadaloupe, pour y at- 


& Monentbeil.“ 


- The captain ſwore, that he underſtood the only reaſons 
for the condition in the muſter-roll, that he ſhould po to 
Baſſeterre, were, that the convoy was to be at that place, 


and that he might take ſuch diſpatches as were ready for 


Europe. He had not objected to it, becauſe, in the regular 


courſe of his voyage to France from Pointe a Pitre, he mult 


| have gone that way, cloſe under the guns of Baſſeterre, in 


order to avoid Montſerrat, there being no other road, except 
they were to keep quite to the leeward, which is not the 


cuſtom. If he had arrived there in the day-time, he would 


not have caſt anchor, but would have ſent his boat for the 


_ diſpatches, but having arrived at night, his ſhip had been 
. detained, contrary to his intention and expectation. 


The defendant's counſel, to invalidate the captain's teſti. 
mony, beſides the muſter-roll, and the entry under it, as 


- above ſtated, read the proteſt made by the captain on his 


arrival at Dover, (1oth March 1779), and alſo his depoſi- 


tion in anſwer to the 29th interrogatory in the proceedings 


in the Admiralty on the condemnation of the ſhip. The 
words of the proteſt on which they relied were as follow: 

« Whereupon he (the captain) waited on the proper off. 
« cer at Pointe a Pitre for his muſter-roll, and was anſwer- 
« ed, it could not be granted, but on condition that he 
« ſhould fail firſt to Baſſeterre, and there wait the diredi- 
4“ ons of the general of the iſland.” Þ 

And, in a ſubſequent part | 

« Whereupon, at his (the captain's) inſtance, the faid 
& John Nicholas Lethuillier, his father, came to Baſſeterre, 
«© and went with Meflrs. Gobert and Boteul, commiſſion- 
«< ers of commerce, to the ſuperintendant, and alſo to the 
general of the iſland, ſtating to them, that the ſaid ſhip 
„ and cargo were inſured upon condition that ſhe ſhould 


% have departed from the iſland of Guadaloupe before the 


« 31ſt of December next, the terms of which inſurance the) 
«« judged it eſſential to fulfil, notwithſtanding which the) 


% were ſtill abſolutely refuſed permiſſion to depart, and 
were kept there until after the ſaid 31ſt of December.” 


The depoſition relied on was as follows: f 
| : \ 668 ft 


1 IN THE TWENTIETH YEAR OF GEORGE III. 349 
th of « At the time the ſhip was firſt purſued and taken, ſhe 1780. 
| « was ſteering her courſe towards Bret. Her courſe vas x 
« not altered upon the appearance of the veſſel by which Fan es 
- p at. © ſhe was taken. Her courle was at all times, when the os, 
1778. MW © weather would permit, directed to Bref!, for which port 
« he was direQted to ſail, although the deſtination was for 
eaſons Ml © Havre de grace, by the ſhip's papers. She was not, be- 
go to WM © fore nor at the time of the capture, failing beyond or wide 
place, Wl © of Havre de Grace. She was then about eight leagues 
iy for « welt of Uſhant, and her courſe was not altered to any 
egular WM © other port or place, but was obliged to be directed to 
e mult WM © Breft in conſequence of the orders he had received, ſub- 
re, in WM © ſequent to the delivery of the ſhip's papers.” 
-XCept In anſwer to the 27th interrogatory, his depoſition was, 
ot the“ That all the ſhip's papers found on board were true and 
would « fair, and none of them falſe and colourable.“ 
or the At the trial, the captain ſwore, that he had received the 
i been directions to keep in the courſe to Bref? at Baſſeterre from 
his father, who had formerly commanded the ſhip, but that 

; teſli- WM this was done as the ſafeſt way, in the time of war, of get- 

it, as ing to Havre, which ſtill continued to be the place of the 
n his % deſtination. ; 2 F | 
Jepoſi- The grounds of the application for the new trial were 
edings Wo; 1. That there had been no inception of the voyage 

The on the 24th of Odlober, nor till after the iſt of December; 
ow: 2. That the ſhip never ſailed on the voyage inſured, viz. 
r off. from Guadaloupe to Havre, but on a voyage from Guadaloupe 
nſwer- Ml to Breſt— 1. This caſe was ſaid to be very different from 
1at he WW that of Bond v. Nutt (c), which had been relied on at the 
irecti- WM trial by the counſel for the plaintiff, becauſe, here, the 
permiſſion to leave Pointe à Pitre was conditional. The 
captain had no election; he was bound to go to Baſſeterre, 


there 


7 2 — — — — — — — — 3 4 
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1e ſaid and the time of his departure from thence was at the diſpo- 

eterre, fal of the governor. Till his orders were received, he 

1 \Ton- ¶ could not proceed to Europe, and, as he had not been per- 

to the I mitted by the governor to depart till long after the day in 

id ſhip the warranty, the voyage had not commenced till after that 

ſhould dy. The words of the muſler- roll, as delivered at Pointe a 

re the Litre, were materially different from thoſe of the ultimate 

e they Nand unconditional permiſſion to ſail, which he received at 
h they {WI ®ofeterre. It was. manifeſt from the language of the pro- 

t, and telt, that he himſelf did not conſider the voyage as begun, 


becauſe, if he had, he would not have ſtated to the gover- 
nor, that his departure from Baſſeterr-, before the 31ſt 
of December, was eſſential towards fulfilling the terms of 


er.” 
\ 6 At 
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the inſurance. The act of the captain in Bond v. Ny 
was voluntary, and he proceeded by the way of Bluefel 
as the beſt and ſafeſt courſe he could take for the intereſt q 
the concerned. A bona fide and complete inception of thy 
voyage they admitted to be ſufficient, even although th, 
ſorce of an embargo, or any other compulſion, ſhould o). 
lige the ſhip immediately to ſtop or put back. This ha 
been the caſe in a cauſe between theſe very. parties, which 
had been tried before Lord MANSFIELID immediately afte 
Bond v. Nutt, and alſo in the very recent caſe of Earl. 


| Harris, —2. The depoſition above ſtated was relied on » 


could never be deſtined for Breſt, which was not a place d 


from Pointe a Pitre for Havre, the voyage to Bre/t wa 


evidence that the ſhip had never ſailed on the voyage in. 


ſured ; that ſhe left Guadaloupe on a voyage to Breſt, not ty 


Havre; and therefore, independent of the ether point, the 
plaintiff was not entitled to recover. | 
For the plaintiff, it was ſaid, —On the fr? point, that 
this caſe was not io ſtrong as Bond v. Nutt, becauſe Blue. 
fields was out of the ſtreight courſe of the voyage in that 
caſe, whereas here Baſſeterre was in the direct way tg 
France, ſo that the captain muſt have gone by that place, 
at all events, and although there had been no ſuch words in 
the muſter- roll as thoſe relied on by the defendant's counſel 
The only purpoſes for which thoſe words were inſertei 
were, that he might be ſure of convoy, which was expect 
to be at Baſſeterre, and to carry any government diſpatches 
that might be ready. The voyage to Europe was not le 
commenced on that account; and the opinion the captain 
or his father might entertain on the meaning and conftruc 
tion of the contract of inſurance, as diſcloſed by the deps- 
ſitions, could not alter the legal import of the policy.—01 
the ſecond point, it was inſiſted, that the voyage was not to 
Breſt, but to Havre by the way of Breſt, that being the {+ 
teſt courſe. A ſhip loaded with merchandize (as this waj 


trade. But, at moſt, if the deſign had been to go from 
Baſſeterre to Breſt, ſtill, as the thip had certainly failed 


only a deviation intended, but never carried into execution; 
for when the capture took place, ſhe had not gone out i 
the direct courſe to Havre. That an intention to deviate, 
not carried into effect, does not vacate a policy had been 
eſtabliſhed by ſeveral ſolemn determinations (a). 


| (4) Foſter v. Wilmer, Carter v. The Royal Exchange Inſurance Compam, ci 
ſutra, 2. 17. 4 ; : 


Lord 
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v. Nl Lord MANSFIETD— I. In my apprehenſion, there is no 1780. [| 
2uefel contradiction between the parole evidence and the proteſtꝗ — 1 
tereſt oil and depoſitions. This captain had never heard of the caſe n | | 
of ie of Bend v. Nutt. Under an inſurance at ſuch a place as r. 50x. [ 
ugh the Guadaloupe or Jamaica, the ſhip is protected in going from 1 
»uld oh. ort to port in the iſland. - But the queſtion here is, 4 
his ha whether the voyage was, ona fide, commenced, and was 

, which ſtopt by accident. As to the condition about taking the 

ly after orders of government, the ſhip could not ſail from any part 

Earl: of the ifland without the governor's leave, But the captain, 

d on a when he left Pointe a Pitre, expected to meet with convoy 

vage in at Baſſeterre, and to proceed immediately without inter- 

„ not ruption. A convoy had been publiſhed, and he certainly 

int, tie would have gone to Baſſeterre at any rate, independent of 

Ts: the clauſe in the muſter-roll.—, With regard to the fecond 

nt, tal point, the voyage to Breſt was, at moſt, but an intended 

e Ble. deviation, not carried into effect. I think there ſhould not 

in tha be a new trial. | ö 25 5 

way t Wirrxs and ASHURST, Tuſtices, of the ſame opinion. 

t place BULLER, Juſtice. — The caſe in 1777, between the ſame 

words in parties, is in point. There was no embargo there, nor in 

counſel MI the preſent caſe, when the ſhip ſailed. There muſt be a 

inſerted lawful bona fide failing, which J think there was in this 

expe: caſe, The ſhip was compiecatly ready in all reſpects, 

ſpatche . The rule diſcharged [9]. 

not (ek [9] There were actions againſt twenty other underwriters upon this policy, 

| depending at this time. Nineteen of whom, after the rule in chis caſe of 

A. Tbelluſſon v. Ferguſſon was diſpoſed of, nor being ſatisfied with the deciſion, 

onftruc- obtained leave to conſslidute their different cauſes, upon the uſual terms of be- 

he depo- ing bound by one verdict, and not bringing a writ of error. The twentieth. 

. Pigen) did not chooſe to enter into this rule. At the enſuing ſittings there- 

7 —0¹ tore two actions were entered, Thelluſſon v. Staples, the underwriter againſt 

is not (0 whom the plaintiff had elected to try (the opinion in ſuch caſes being with the 
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plaintiff), and Thel/ufſon v. Pigou. Thellufſon v. Staples ſtood firſt. The ſecond 
point was now abandoned. On the fr/z, the ſame evidence was given as at 
the former trial, the captain being ſtill the only witneſs called. Bearcreft, in 
his opening for the defendant, inſiſted upon it, as a propoſition not to be con- 
troverted, that To conſtitute a failing within the meaning of the warranty 
in this policy, the veſſel, at the time of her ſailing from the port of loading, 
muſt be, in the contemplation of the captain, at abſolute and entire liberty to 
proceed to her port of delivery in a mathematical line if it were poſſible He 


. faid that was the caſe in all thoſe cauſes to which the preſent was ſuppoſed to 


bear a reſemblance. Lord Mimsfield ſummed up to the jury to the following ef- 
fect:— The ſingle queſtion on this policy is, Whether the ſhip ſailed on her 
voyage to Hure before the 3 iſt of December, She certainly ſailed from Pornre 
a Pitre completely loaded before that time. The doubt, on the firſt queſtion 


of this ſort“, was this; The policy was “at and from Jum ica ;“ now the 


word “ t certainly comprizes the whole iſland, and, under that word, 
you may ſail from one port to another every where along the coaſt of the if- 
land. The ſhip therefore, in that ſenfe, was Rill at Jamaica after ſhe had got 


to Bluefields. She did not leave Bluzfields till after the day named in the war- 


ranty, and that place was quite out of the courſe of navigation from St. 
Anne's to England. 1 own, at the trial, I thought the voyage to Engl1d did 
not commence till the ſhip failed from Bluzfie/ds, and, according to my opi- 
nion then, a verdict was found for the defendant. But there was a doubt. 


I therefore wiſhed (as L always do in ſuch cafes) that the opinion of the court 


In Bond v. Nutt, 


might 
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1 780. might be taken, in order to ſettle the point. The caſe, when it came on in * 
el court, was very ably argued ; I was compleatly convinced; and ihe court 
TawrrtLuson, unanimouſly of opinion, that the voyage to England began when the ſhip fail. . 


ed from St. Anne's, and, upon the ſecond trial, the plaintiff had a verdid. 


ME, 8 Earle v. Harris was ſtill a ſtronger caſe. There, an, embargo was actually wn 
ö © Publiſhed before the ſhip failed, and the captain immediately, after croſſing 2 
the bar, returned to make a proteſt, and fent his ſhip knowingly into the em- " 
bargo ; but he ſwore he expected the embargo was to be taken off, and that ſh 
he ſhould proceed immediately upon his voyage; and the jury believed him, 
In this caſe, to go by ſteps ; There was public notification of a convoy to be at 8 
Buffeterre on the 25th of Oclober. The captain thought it might be ſtoppeda 3 
day or two at Mu tinico, and that he ſhould get to B. terre in time. He wor. Soc 
ked night and day, paid double fees for his papers, and failed with full expec. - 
tations of purſuing his voyage directly. He knew of no embargo, and il. ; ; 
ſeterre was dueQly in his road · In that reſpe this caſe differs ſtrongly from in 
Bond v. Nuit. He was even in the regular voyage obliged to paſs under the en 
cannon of B ſſeterre. He had his muſter- roll on condition of calling there, we 
But he made no difficulty of taking it on that condition, becaufe he knew he ws 
muſt paſs that way at all events. Did he not, boa fide, begin his voyage i 3 
He certainly had no idea, when he ſailed from Pointe a P/tre, of meeting with 3 / 
any ſtop. So it was in the former cafe of Tbelluſſon v. Ferguſſon. There was þ 
no idea o the embargo in that caſe when the ſhip ſailed. Here, there is not = 
the leaſt ſufpicion of fraud, The captain certainly did not know of the deter. : 
| mination in Bond v. Nutt. He thought, When he was detained at Bo/+terrs - 
beyond the 3 1ſt of December, that the policy was forfeired, which is a ſhong p f 
circumſtance in the plaintiff's favour, for it ſhews that the failing was not co- 4 
— Jourable. This queſdon has undergone the conſider ation of a ſpecial ju:y, 1 
and of the court. Underwriters have a right to litigate queſtions which ſcem by 
to them to be in their favour. But, at laſt, there ſhould be an end of litiga- | 
tion. If you ſhould be of the ſame opinion with the former jury and the 3 
court, you will find for the plaintiff— A verdi& was accordingly fourd for / 
the plaintiff, and immediately aſterwards the counſel for Pigou agreed that in 
one ſhould alſo be entered, by conſent, againſt him. f . | 
As in theſe cauſes, as well as in Earle v. Harris, Bond v. Nutt was very 8 
much referred to, and, ever ſince it was determined, has been conſidered as or 
a leading caſe in the law of inſurance; it will not be improper to ſubjoin an ihe 
account of it in this place. It was tried before Lord MansFitriD at Guz/d- les 
Hall, at the ſittings after H. 17 Ges. 3. The policy was effe ed (on the ſhip 2 
Capel) on the 2cth of Auguſt 1776, and was in theſe words: © At and fron cel 
Jamaica to London, warranted to have failed on or before the 1ſt of Augiſt NE 
. ** 1776, to return 5 per cent: if the ſhip departed with convoy, or $ per cent, = 
« if with convoy for the voyage // and arrived.” The firſt and ſecond counts He 
in the declaration averred, ** That the ſhip ſailed before the 1ſt of Aug, was 
viz. on the 2oth of Jul, from St. Anne's Bay ut Jamaica, where ſhe had been of 
loaded, and had taken in her cargo for the ſaid voyage (i. e. from Jam ten io 1 
London) ready to perform the ſaid voyage, and proceed to Bluzfie/ds for the wa 
purpoſe of joining convoy there, which was then about to ſail for Great Brit ur.“ Fw 
The third count ſtated, ** That ſhe failed before the firſt of Auguſt, viz. &c. ſake 
From Jomatca aforeſaid, on her ſaid voyage.” It was admitted by the defen- vl 
dant, thut the ſhip. had taken in her complete lading and clearances for Eng- 3 | 
lind, and had ſailed from St. Anne's By, on the 26th «f July, on pur;.olc to * 
join the convoy there, and proceed to England; that ſhe arrived at Bluefields fail 
on the 28th or 2gth of July, when ſhe was detained till beyond the day in the the 
warranty, in purſuance of a proclamation from the governor and council of Ee 
e for a general embargo; that afterwards, having had ſailing orders, if th 
e proceeded with the convoy for Er g/and, and, on her paſſage, being ſepa- all 
rated from the convoy, was taken by an Americun privateer. Bluefields was the degr 
uſual place of rendezvous of the King's ſhips and convoy on the Jamaica ſlati- de 
on, but the greateſt part of the courſe from St. Anne's to Blue ſields was out of te 
the direct road to England. A verdict having been found ſor the defendant, the AY 
caſe was argued on two ſeveral days, by Dunning, and Buller, for the plaintitt, 6 
and Mailace, and Buldwtn, for the defendant, The two points made for the (4 
| | MT: | fore 
(f) Yide ſupra, p. 72. Lilly v. Euer. | (i 
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IN THE TWENTIETH YEAR OF GEORGE III. 
defendant were: 1. That there was no departure till after the day in the war- 
ranty : 2. That, if there was, the going to Biuefields was a deviation. After 
the firſt argument, Lord MAxsr IZ Io faid it ſeemed to be a new queſtion, 
whether a ſhip going expreſsly for the purpoſe of 88 out of the 
courſe of the voyage, is to be conſidered as in the proſecution of the voyage in- 


ſured, or Whether this is a deviation. He therefore directed that the cauſe 


ſhould ſtand over to look for caſes on that ſubjeR. 
The general ſcope of the argumentfor the plaintiff, was as follows. 


THELLUSSON 


againſt 


Fx 


1. It was argued at the trial, by the defendant's counſel, that it is the prac- 


tice of thips in the F2e/t- India trade to ſail from port to port, for the purpoſe 


of taking in different commodities, and, till they finally depart from the laſt 


port, they till are confidered as continuing at the ifland ; but in this caſe, the 
ſhip had completed her cargo, had all her papers on board, and had nothing 
further to do at Jumaica. It was ſaid, that, if ſhe had ſailed from Jamaica, the 
embargo never could have reached her to ſtop her voyage; but that propoſiti- 
on is not a clear one. If ſhe had not ſailed fo far as to be beyond the reach of 
the guns, ſhe would have been compelled to return, and, in fact many ſhips of 
this fleet were forced back after they had ſailed. 2. If there was an inception 
of the voyage on the departure of the ſhip from St. A's, her going to Blue- 
fields, for the expreſs and ſole purpoſe of meeting with convoy, was no deviati- 
on. To be ſure, as Bluefie/ds is on the oppoſite fide of the ifland, and out of 
the direct courſe, there was an a&ual deviation; but if it was for a juſtifiable 
reaſon, it was no deviation in the ſenſe in which the word is ufed when ap- 
plied to inſurances. Whenever a ſhip does what is beneficial to all the parties 
intereſted, it is as much within the meaning of the policy, as if expreſſed in 
words, A deviation which vacates the policy, muſt be ſomething injurious to 
the underwriter, ſomething which expoſes him to a riſk which he did not mean 
to inſure. There was ho occafion for any particular clauſe in the preſent poli- 
cy ſpecifying that the ſhip might go to Blefie/ds to join the convoy. The un- 
derwriters knew, and it muſt have been underſtood by all parties, that Blue- 
fields was the place of rendezvous. It is no port; no motive of trade occaſion- 
ed the ſhip's going there; and, to decide whether a departure from the direct 
courſe of a voyage is in Jaw a deviation, the object of ſuch departure, its ten- 
dency, and effect, muſt be taken into conſideration. In the caſe of Motreux u. 
The London ffurance Company (g), the inſurance was from Fort St. George in 
the Eu/t- Indies to London, but the ſhip, on her arrival at Fert St. George, being 
leaky and unable to proceed for Europe without repairs, ſhe went. back all the 
way to Bengul for the purpoſe of being repaired. Vet, as this was thought no- 
cellary ſor the intereſt of all concerned, and was not done for any purpoſe of 
trade, the underwriters were held to be liable, although nothing was ſaid in 
the policy about leave to go out of the inſured courſe for the (ake of repairs. 
Here, in like manner, the deviation was neceſſary, and not for the ſake of 
trade, The ſame reafon applies to every caſe where the act is for the benefit 
bf all concerned. Suppoſe the ſhip, in the courſe of her voyage, were to find 
herſelf on the point of ſailing into the midſt of a fleet of privateers; ſurely ſhe 
would be warranted in going as far to the right or left, as ſhould be neceſſary 
to avoid the danger of capture. In all the reported cafes of deviation for the 
ſake of convoy (which are but two or three), there was, it is true, an expreſs 


warranty to depart with convoy, v7z. in Bend v. Geonſales (H). Gordon v. Mo- 


rey (i) and Stephenſum v. Snow (x); but in the preſent caſe, there is what is an- 
temount to ſuch a warranty, The premium was to be leſſened if the ſhip ſhould 
ſail with canvey. That event therefore was manifeſtly in the contemplation of 
the contracting parties, and was provided for in the contract; and the ſhip 
could not depart with convoy without going to Blzefields. In the other caſes, 


if the ſhip departed without convoy, the underwriters were not to be liable at- 


all. In the preſent, they were to continue liable, but it was to be in a lefs 
degree. There is therefore a literal difference; but, as to the queſtion now 
before the court, the former caſes agree in principle, and ſubſtance, with 
the preſent. In the caſe of Pe/ly v. the Royal Exchange Aſſurance Compary (1) the 


FRE; FI 


Buller alfo meitioned a caſe of Le Fe- 
ure v. Bradſhaw, C. B. H. 3. Geo. 3. of 
the ſame ſort. 

(J) B. R. E. 30 Geo. 2. 1 Bere. 
341. Tierney v. Etyeringion there cited, 
1 Burr. 348. ; 


(e) Cane 6 Dec. 1739. 1 At. 545. 
(b) At N. Prius, 14 Feb. 1704. Be- 


(i) At. N. Prius. II. 20 Geo. 2. be 
fore Lee Ch, J. 2 Str. 1265. | 


(% B. R. M. 2 Gee. 3. 3 Burr, 1237. 
Z. whole 
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1780. whole docti ine on the ſubject of the preſent queſtion was very fully diſcuſſed x 
. the bar, and by the court. It was There ſtated in the caſe as a material fad, 
that what was done was prudent, and for the general benefit of all perſons con. 
| T nELLvSSON ( in the ſafety of the ſhip. The argument and decifion went; 1. upon 
againſt the acts being in the uſual courſe, and therefore ſuch as muſt have been in the 
FE8GUSSON. knowledge of the underwriters. And that what it is known muſt be done is 
as much covered by a policy as if it were expreſsly mentioned (m); and, 2. 
upon its being found to be ex juſ7a. cauſa, and for the general benefit C). 
Thoſe principles are perfectly applicable here. The maſter looked at the 
ſame end- the ſafety of the property inſured. There, the Ship was to be te. 
| fitted, which was neceſſary for her ſafety. Here, ſhe was to be protected 
\ againſt enemies and pirates, In ſhort, nothing was done which the inſurers, 
if they had known and been conſulted, would not themſelves have directec. 
It may be ſaid that the word necefſiry is uſed in ſome of the caſes, and that here 
no neceſſity exiſted. To be ture there was not any phyſical neceſſity, but 
there was a neceſſity in the ſenſe in which the word is made uſe of in thok 
4 other caſes. The riſk was diminiſhed in a much greater proportion, by the 
failing with convoy, than was counterbalanced by the ſtipulated return of 

premium. £ „„ . 5 N 

The arguments for the defendant were to the following effect. 

The parties did not know from what part of the Iſland the ſhip would ſail, 
and thereſore they infured at and from Jamaica in general. Bluefields is as much 
in Jamaica as St. Anne's; and the ſhip was certainly protected under the word 
« ar ” in going from the one place to the other. But the underwriters weuld 
not inſure the voyage home unleſs ſhe ſhould have departed by a certain day, 
This was the very foundation of the contract, and the reaſon was, becauſe the 
riſk is greater, and the premium riſes of courſe, if the ſhip continue longer, 
ſo as to be expoſed to the tempeſtuous weather in the end of the year. The 
argument from the return of premium to he made in caſe of ſailing with con- 
voy is a fallacy. The underwriters only meant that if the ſhip ſhould, within 
the time ſpecified, depart under that protection from the war-riſk, they 
would, in ſuch caſe, inſure the voyage for a ſmaller conſideration. The caſe 

is very different when there is an expreſs warranty to depart with convoy, tor 
then, as the party inſuring muſt be ſuppoſed to know where the canvoy will 
be ſtationed; the ſhip is, from the nature of the thing, inſured from the port 
of loading to the rendezvous for convoy. The argument for the plaintiff would 
have held equally if the captain, having gone to Blurfie/ds, and not having 
found convoy there, had remained voluntarily waiting tor convoy till long after 
the day Ripulated, and when the dangerous hurricanes had begun. How can 
the inſured, or this court, ſay that the underwriter ſhall be obliged to conſider 
it as more for his intereſt that the ſhip ſhould ſail later in the ſeaſon but pro- 
tected from capture, than earlier, and leſs expoſed to tempeſt, but more to 
the danger of capture? If the ſhip had been diſabled by a ſtorm at Sz. Anne 
and kept till the 2d of Auguſ, the underwriters would not have been liable 
Lord MANsF1ELD—l am glad this cafe has been ſo fully and ably argued. 
It came on by the candor of the parties, in the faireſt way. After the verdict 
was brought in, the foreman told me that at leaſt 100, (col. depended on it. 
Some things are very clear, The policy was made on the 2eth of Auguſt, on 
the contingency of a fact, which muſt have happened one way or the other 
before the making of the contract, and which nothing that has happened 
ſince could alter. The port from which the ſhip was to ſail, was, if I may 
uſe the expreſſion, the whole Iſland of Jamaica. The words at Famiica” 
in the policy mean from port to port. It is a queſtion of fact whether ſhe ſailed 
from Jamaica before the firſt of Auguſt. There is no Latitude, no equity, no 
conſtruction that can ſupply the place of that fact. Certainly if ſhe had been 
detained at Sr. Anne's beyond that day, though by proper reaſons, —as for ne- 
ceſſary repairs, tempeſtuous weather, to avoid an enemy, &c,—the inſurance 
on the voyage home would have been at an end. On the other hand if ſhe 
had broken ground on the voyage from Jamaica, and had beeſ put back by 
ſtorm, an embargo, or an enemy, and had been then under a neceſſity of ſtaying 
till September, ſtill there would have been a (ailing within the meaning of the 
contract. This was the fact in another caſe (Thellufſon v. Ferguſſon) tried be- 
re me immediately after the preſent. The ſhip Hers was warranted to fail 
tom Grerada between the 12th of January and the iſt of Auguſi. On the 1ſt 
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IN THE TWENTIETH YEAR OF GEORGE III. 
of Auguſt ſhe had juſt got under fail (having all her cargo and clear- 
ances on hoard), when an embargo was laid en, and the Captain told he 
would be fired upon from the Fort. if he proceeded. He therefore ſtopped, 
and was detained beyond the day. I held this to be a departure. A ver- 
dict was found for the plaintiff, and there has been no motion for a new 
trial . The whole queſtion turns upon this; did the voyage from Jamaica 
begin from Sf. Anne's or from Bluefie/ds ? When a voyage is once begun, 
the going a little out of the way may be a benefit to all concerned, and 


therefore no deviation. Another point very material here is, that, as the 


ſhip was protected during her ſtay at Jumuica, ſhe had a right to go to 
Bluefields, or all round the iſland. If the inſurance had been at and from 
the port of St. Anne, warranted to ſail on or before the firſt of Auguſt, the 
caſe might have been different. The court wiſhes to conſider this caſs 
farther, and to give ſuch an opinion on the real merits as may dire& the 
judgment of the perſons intereſted in all the cauſes depending on this policy. 

Aton, Juſtice, I. am glad the court takes time to confider. At preſent 
it appears to me to be a mere. queſtion of fact, whether the ſhip ſailed, 


leona fide, from Jamatea on or before the firſt of Auguſt It is a different 


caſe from deviations occaſioned and excuſed ex juſta cauſu, ſuch as ſtorm, 
avoiding an enemy, &c. Here did the ſhip fail from Jamaica hen ſhe 


left St. Anne's, or only when ſhe left Bluefields ? If the had gone to 
 Bluefields to join the convoy, and had not met with any, ſhe could not 


have ſtaid there to wait for it. c ; ö 
illes, Juſtice The queſtion is certainly a queſtion of fact, and for the 
decifion of the jury. If the ſhip had found no convoy at Bluefie/ds, ſhe 
muſt have proceeded, or, having found tonvoy, if ſhe had been detained 
there waiting for other ſhips,/ this would have exempted the underwriters. 
Some days afterwards, Lord MansF1ELp delivered the opinion of the 
court as follows. Upon conſideration of all the circumſtances of this caſe, 
we are ſatisfied that the voyage from Tamarca to En:lind began from St. 
Anne's. On failing the ſhip had no object but to make the beſt of her 
way to England, ſhe touched at Blueßelds, only as being the ſafeſt way ſhe 
could take. It is manifeſt, from the value of the property depending on 
this trial, that it was conſidered by all the other ſhipping as the ſafeſt 
meaſure to be obſerved, and that the contrary would have been unwiſe 
and imprudent. The great diſtinction (and on which we found our opi- 
nion) is, that ſhe left S. Annes for England, with her cargo, papers, 
maſter, &c. on board, and did not fail to Bluefiel.s as a diſtin port. 
If ſhe had gone there for any purpoſe independent of the immediate pro- 
ſecution of her voyage, as, for initance, to take in water, /erters, or even 
to wait for convoy, none being there, that would have made a great dif- 
ference, There would then have been a coaſting voyage to Blzrfields, 
and another from thence to Englund. But here we think the only object 


was to take the ſafeſt courſe to Englund from St. Anme 4. 
| | | The rule made abſolute, 


— 


po ET 


The queſtion, in that cauſe of Thellufſon v. Ferguſſon, came on in the 
form of an action for a return of pren.ium:” There were two policies; 
one with a warranty that the ſhip ſhould. ſail on or before the rf of 
Auguſt ; the other, which was made afterwards, to provide for the event 
of her not ſailing bn or before the firſt, contained a warranty to fail on 
or after the ſecond of Auguſt. The mip, after ſhe had been forced back, 
obtained leave to ſail again on the bie, which ſhe did, and arrived ſafe, 
upon which the inſured brought this action againſt the underwriters on 
the ſecond policy, on the ground that the riſk intured by them had never 
commenced, _ / 2 | 


/ 


I 


by 1 * Ho ARB 
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1780. 
.  HoARE and others againſt Dawzs and an- 
Al. | oe bother. 


To make a man | | A 
liable as a part- HIS was an action for money lent and advanced, which 
ee pe _ 1 was tried before Lord MansyiErD, at the laſt ſit- 
tract between tings at Guildball (a), and a verdia found for the defen- 
him and the ef- dants. On Friday, the 14th of April, the Solicitor General 
tenfible perion obtained a rule to ſhew cauſe why there ſhould not be a 
op ments and new trial; and, this day, the cafe came on to be argued; 
los, or he muſt when the facts appeared, from his Lordſhip's report, to 
owing 8 be as follow: — The plaintiffs, wha were ith At had ad- 
"ok uſe of his vanced a ſum of money on certain tea-warrants of the 
credit, and to aſl-India Company to Contencin a broker, who depoſited 
hold him out 35 the tea-warrants with the plaintiffs as a ſecurity, and alſo 
one Ie itch gave them his note of hand for the ſum advanced. He had 
himſelf,” been employed by a number of perſons, of whom the de- 
fendants were two, to purchaſe a lot of tea at the Eaſt-In- 
dia Company's ſale, of which they (together with himſelt) 
were to have ſeparate ſhares, the lots being, in general, 
too large for any one dealer. The practice at ſuch ſales is, 
for the Company to give a warrant or warrants to the bro- 
ker or purchaſer, for the delivery of the quantity of tea 
purchaſed, on payment being made. At the time of thy 
fale, 251. per cent. is advanced, and is forfeited, unleſs the 
. Whole is paid on the third, which is the laſt, day of pay- 
ment. If paid ſooner allowance is made tor prompt pay- 
ment. The warrants are often pledged, and money raiſed 
upon them ; generally conſiderably leſs than the Govoled 
value of the tea. It happened, however, in this inſtance, 
between the time of the depoſit of the warrant with the 
plaintiffs, and the time when the payment was to be made 
at the India Houſe, that the value of the tea ſunk ſo much 
as to be conſiderably under the amount of the ſum advanced. 
The broker, in the mean time, had become a bankrupt, and 
had informed the plaintiffs who his employers were, all of 
whom, except the defendants, were ſince either dead, or 
become bankrupts. The ſhares of the defendants were to 
be two ſixteenths of the whole lot. The ground of the ac- 
tion was, that all the employers of the broker were to be 
conſidered as partners, and jointly and ſeverally liable for the 
whole. The defendants owed nothing upon their own two. 
ſixteenths. There was not any joint concern in the rediſpoſal 


= {a) Friday, zd March 1780. : ; 
pes 0 


In- 
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of the tea. The defendant produced ſeveral bankers and 
brokers (of whom Contencin was one) who ſaid, they had 


had frequent tranſactions of this ſort (it being a very uſual 
ſpeculation), and they always underſtood that the only ſecu- 
rity was the pledge, and the perſonal ſecurity of the broker, 


unleſs where the principals were inquired after and declared, 
which was very rarely done. That, as the practice was to 
advance conſiderably under the ſuppoſed value of the tea, 
and it was alſo uſual to ſtipulate, that, if the money was not 
repaid within a certain time, the lender might ſell, the war- 
rant was of itſelf a general and ſufficient ſecurity. Contencin 
ſaid, that tea-warrants were conſidered as caſh, and paſſed 


by delivery. On the other ſide, in anſwer to this evidence 


(the plaintiffs having, at fir/?, reſted their caſe on the fact, 
that there were perſons behynd the curtain, for whom the 
broker ated), two witneſſes were called. One of them, 
one Cartony, a tea-dealer, ſwore, that a broker had once 
borrowed ſome money for bim on tea-warrants, from the 
plaintiffs, and that the value of the tea having fallen under 
the ſum advanced; and the broker having failed, he had paid 
the difference, conſidering himſelf as liable. The other was 
4 perſon who had alſo dealt in tea, and in loans of this ſort 
and he ſwore, that his idea had always been, that the per- 
ſons behind the curtain were liable; but, upon croſs ex- 
amination, he ſaid; he never knew any loſs happen, nor a- 
ny demand actually made on the broker's employers. 

Lord 'MANSFIELD ſaid, when the rule was moved for, 
that he was very glad the motion had been made, that the 
queſtion might be reconſidered. That, at firſt, at the trial, 
he was of opinion with the plaintiffs, thinking this was a 
caſe of eeping partners, but that, before the end of the 
cauſe, he was very clear, that the different employers were 
only liable for their own ſhares. | 

The Solititor General, Dunning, and Davenport, for the 
plaintiffs—ZBearcroft, Lee, and Wood, for the defendants. 

Lord MANSTIEID EI confidered this, at firſt, as a caſe 
of dotmant partners. The law, with reſpect to them, is 
not diſputed, viz. that they are liable when diſcovered, be- 
cauſe they would otherwiſe receive uſurious intereſt with- 
out any riſk ; but, towards the end of the cauſe, the nature 
of the tranſaction, and of theſe loans, was more clearly ex- 
plained, and I was ſatisfied with the verdict, and am now 
confirmed in my opinion. The evidence of Cartony is irre- 
levant, becauſe he ſaid the broker borrowed the money for 
bim; and, beſides, he did not diſpute the demand. Is 


this a partnerſhip between the buyers? I think it is 
not ; 


| 
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not : but merely an undertaking with the broker by each, 
for a particular quantity. There is no undertaking by one 
to advance money for another, nor any agreement to ſhare 
with one another in the profit or loſs. The broker under- 
takes to buy and ſell, but makes no advance without the 
ſecurity of the tca-warrants, which are conſidered as caſh, 
and paſs by delivery, like Eaſt India bonds. Theſe war. 
rants are pawned with the lender, but the broker has no 
power to pledge the perſonal ſecurity of the principals. He 
cannot fell the warrants, and borrow more money on ſuch 
perſonal ſecurity. It makes no difference, whether the 
ſpecific tea, or the warrants, are delivered at the ſale. It 
would be moſt dangerous, if the credit of the perſon, who 
engages for a fortieth part, for inſtanee, ſhould be conſider. 
ed as bound for all the other thirty-nine parts. Nou bec ix 


Fadera veni. The witneſſes did not merely ſpeak to opinion, 


but to matters of fact, and their own dealings. They ſaid, 
the money was lent to the broker alone. Sometimes, in- 
deed, lenders have required to know the principals ; they 
did not truſt the broker alone; but all others who do not 
aſk after the principals do. The note is given as a col- 
lateral ſecurity perſonally by the holder of the warrant, not 
in the character of a partner with other perſans, nor as 2 
broker for them. . ; 

Wirrrs and ASHURST, Juſticet, of the ſame opinion. 


BuLLER, Puſtice,—This is à very plain caſe. The plain- 


tiffs had no reaſon to conſider the broker as a partner with 
the other perſons, for though he had a ſhare, he did not 
act or appear as a partner, nor were they partners as among 


 themfelves. They had never met or contracted together az 


partners. If this tranſaction were ſufficient to copſtitute a 
partnerſhip, a broker would have it in his power to make 


Soo perſons partners, who had never ſeen nor heard of one 


another, or might, at his pleaſure, convert his principal 
into partners, or not, without any authority from them, by 
taking joint or ſeparate warrants, 

„5 The rule diſcharged. 
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The Cour ANx of CARPENTERS, BRICK- 
MAKERS, BRICKLAYEKS, TyLERS, and 
PLAISTERERS, Sc. of 'Shrew/bury, againſt 


HaywakrD. Monday 


24th April, 


, * 


5 HIS was an action on the caſe, againſt a carpenter, To prove the 


| | : . EIS exiſtence of an 
| for the breach of a cuſtom, which was laid to be, 2gregate cor- 


That none but members of the company (being a corpora- poration conſiſt- 


tion by preſcription), or their apprentices, or journeymen, ing of different 


trades, enrries 


ſhould exerciſe in Shrewſbury, or within a certain diſtrict . 


round that town, any of the trades mentioned in the title to the ſeparate 


of the company. The cauſe was tried at the laſt afſizes for 2 2 
Sbropſbire, before HEATH, Serjeant, and a verdict found 4s pany — 


for the plaintiffs. On Thurſday, the 13th of Abril, Flows- « penters, into 
arth obtained a rule to ſhew cauſe, why a nonſuit ſhould . = company 
not be entered, or a new trial granted; and the caſe came . 7 ronment 
on to be argued, this day, by Bearcreft, for the plaintiffs, dence to be leſt 


and Howarth, for the defendant. to a jury. A 
perſon who has 


1. The ground for the non-ſuit was, that the plaintiffs 2 % in breach 
had not proved the exiſtence of ſuch a company as that of an alledged 
deſcribed on the record. The evidence on this head conſiſ- cuſtom , not 
ted of entries of admiſſions (ſome as far back as the reign of nel ious 


Henry 8.) of perſons, ſome into the carpenters? company, prove the exiſ- 


ſome into the bricklayers? company, ſome into the plaiſtere tence of the 


er;? company, c.; of inſtances of fines paid for having wor- — 


ked in thoſe trades, without being free of the carpenters? 
company, of the bricklgyers Ne Sc.; and of the teſ- 
timony of one witneſs (who was only twenty-four years of 
age) who ſaid, he had been employed to call meetings of 
the company, and that they were called by the aggregate 
name ſtated in the declaration. The Judge told 5 that 
the companies might be diſtin& corporations for ſome pur- 
poſes, and yet form but integral parts of one great corpo- 
rate body ; that ſuch a corporate body might legally exiſt, 
and whether, in fact, it did exiſt was a queſtion for their 
deciſion, For the defendant it was objected at the trial, and 
now, that the evidence given was only proof, at moſt, of 
ſeparate incorporated companies, there · being no inſtances 


of admiſſions into the aggregate body; no common ſeal ; | 
nor any proof of any corporate parole act done by them, 


The evidence of the witneſs was laid to be of ſo recent a na- 


ture, that it ought not to have had any weight. 2. The 


ground for a new trial was, that a competent witneſs - was 
| rejeQed, 


% 
. . — Co ene Dn > " 


 TheComrany 


- | HavwanD, 
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rejected, who was offered on the part of the defendant, and 
that many others of the ſame deſcription were ready to have 
been produced. The witneſs rejected was called to prove, 
that he had worked without moleſtation as a carpenter in 
Shrewſbury, although he was not free of the company, nor 
an apprentice or journeyman. The Judge thought the wit- 
neſs was incompetent, For the defendant it was contended, 
that he was not intereſted in the cauſe, and that if the. ſort 
of intereſt he might have could render him incompetent, 
there could be no ſuch thing as a diſintereſted witneſs in ſuch 
a 2 cauſe, the only perſons likely to know the facts applicable 
to the caſe, being either perſons who had worked them. 
| ſelves in breach of the ſuppoſed cuſtom, or who had em- 

ployed others; and, if the fr claſs were conſidered as in- 
tereſted, becauſe liable to be ſued, the ſame objection might 
be made to the ſecond, 
The court thought it unneceſſary to hear the counſel for 
the plaintiffs. "£54 0 1 
Lord MANSTIETD—1· It was properly left to the jury to 
conſider, whether the evidence produced was ſufficient to 
ſhew, that there was ſuch a company; for that was a mere 
queſtion of fact; and they were to decide on its exiſtence, 
and whether it was originally created by a charter from the 
erown, or was only a voluntary ſociety. There was evi- 
dence of its exiſtence as a corporation. 2. The witneſſes re- 
jected were clearly intereſted in the queſtion. If the com pa- 
ny had failed in eſtabliſhing the cuſtom, they would have 
been diſcharged from actions to which they are liable for 
the bteach of it. 1 EE E 
W1LLEs and ASHURST, Fuftices, of the ſame opinion. 
BuLvER, Juſtice— 1. Whether there be any evidence is 
a 4 queſtion for the Judge. Whether ſufficient evidence is for 
the jury. 2. The objection to the witneſs produced for the 
defendant was certainly deciſive; nor is it true, that he 
could have had no other ſort of witneſſes, The employers 


might have been witneſſes, | 
3 The rule diſcharged. 
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Eppowes and another, againſt HopRINS and 


another, Executors of HARRIS, 


* 


ASSUMPSIT tried before Lord MANSFIELD, at C⁴t Where there 
ball, at the ſittings after laſt Michatlmas term. nn or 
The declaration contained ſeveral counts; ſome u pon pro- tion confiſting of 
miſes made by the teſtator, others on other promiſes different counts, 
by the defendants themſelves, To the firſt ſet of counts p/e- 0 0 eee 
ne adminiſtravit was pleaded, and the general iſſue to the or bad in point 
others; and, the jury having found for the plaintiffs with of law, and ag 
1471. damages, a general verdict was entered by the offi- 32 
cer. ; the good or con» 


At the trial, the only queſtion was, whether the plaintiffs fiſtent counts, 
were entitled to intereſt on the value of goods ſold by be amendedep 
them to the teſtator. They were wholeſale linen-drapers, the judge's 
and the teſtator an American merchant, and it appeared to notes. 
have been the uſage of the American trade, for merchants 
here to allow to their American correſpondents twelve months 
credit, and then to charge them five per cent. for intereſt, 
and for the tradeſmen here, to allow the merchant fourteen 
months credit, and then to charge five per cent. This was 
hardly diſputed by the defendants, and his lordſhip held, 
that though, by the common law, book debts do not of 
courſe carry intereſt, it may be ee in conſequence of 
the uſage of particular branches of trade; or of 4 ſpecial 
agreement; or, in caſe of long delay under vexatious and 
oppreſſive circumſtances, if the jury in their diſcretioſi ſhall 
think fit to allow it. But none of the articles for which 
the teſtator was indebted to the plaintiffs had been delivered 
fourteen months he fore bis death, ſo that no intereſt was ov - 
ing when he died, and the defendants contended that the 
uſage did not bind the executors. Lord MaxsfFirid, 
howeyer, and the jury, thought otherwiſe. OR 

In the laſt term, the Solicitor General obtained a rule to 
ſhew cauſe why the judgment ſhould not be arreſted, on the 
gtound that the verdi& was general, and the counts incon- 
ſiſtent and fuch as require different judgments to be enter- 
ed, vis. judgment de beni, teſtatoris on thoſe where 
the promiſes wete laid to be by the teſtator, and de bonis 
propriis on the others. Some time afterwards, Baldwin, for 
the plaintiffs, obtained a croſs rule for the defendants to ſnes 
cauſe why the FPyſtea ſhould not be amended by the Judge's 

| minutes, 
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1780. minutes, and a verdict entered for the plaintiffs only on the 
| | counts to which the evicence given at the trial applied, 
' Evpowzs and for the defendants on the others. — Both theſe rules came 
Neri, on'to be angel this d. 
Ihe Solicitor General, for the defendants, inſiſted, that, 
| if the court were to alter the Poſtea, they would, in fact, do 
what was properly and excluſively the province of the jury, 

for that the verdict would then be the act of the court. 
| Lee, for the plaintiffs, contended, that this was not a new 
—_ + ſort of application, and cited a caſe of Newwcombe v. Green 
in Strange (p), where it appeared by the Judge's minutes 
that the jury had found for the plaintiff with 2747. 1 15. dama. 
ges, but the officer only entered a verdict with 15. damages, 
and the court directed an amendment to be made according 
io the Judge's minutes [11], © © 1 
Lord MANSFIELD ſaid it was impoſſible to believe there 
was ſuch an abſurdity in the law, as that a mere miſtake of 
the officer ſnould be without a remedy, and that neither the 
judge nor jury could poſſibly have proceeded on what there 
Was no evidence of before them: and he mentioned a caſe 
of one Gibſon who had been tried for robbing Mr, Francis, 
| and convicted, and a miſtake being diſcovered in the ver- 
. | dict, upon conſultation with all the judges at his chambers, 
| 1 | it was corrected from minutes ſigned by the jury, and the 


— — — 
_ y * UG— — — — — — l l 
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\ = priſoner executed. Ne; | 
1 13 BULLER, Fuſtice, ſaid there was this diſtinction, that if 
= there was only evidence at the trial upon ſuch of the counts 
| zẽãs were good and conſiſtent, a general verdiQ might be al- 
| | ; tered from the notes of the Judge, and entered only on thoſe 
| counts, but that if there was any evidence which applied to 
the other bad or inconſiſtent counts, (as for inſtance in an 
action for words, where ſome actionable words are laid, and 
ſome not actionable, and evidence given of both ſets of 
words, and a general verdiQ), there the Poſtea could not be 
amended, becauſe it would bt impoſſible for the Judge to 
ſay, on which of the counts the jury had found the dama- 
ges, or how they had eros them: That, in ſucha 
caſe, the only remedy is by awarding a venire de nova 


[11] Vide Maye v. Archer, B. R. E. 8 Geo. 1. 1 Str. 513, 515, where a 
venire de novo was moved for, on an affidavit that certain facts which the court 
thought material, but which were not found in the ſpecial verdi&, were 
proved at the trial; but the court directed the verdi& to be amended in that 
reſpect, Vide alſo Bois v. Beis, B. R. T. 16 Car. 2. 1 Lev. 134. | 


(p) J. R. M. 17 Ges. 2. 2 Str. 1797. 


1.21. 


including thoſe of the motion in arreſt cx judgment. 


where this was rat i ſaid to be according to an antient rule of court. 


Kelly were indebted to Meſſrs. Sampſons to the amount of ſentence, unleſs 


for Wouldridge's crediters at large; on which ground it 
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[12]. He mentioned an inſtance where Sir Fletcher Norton 1780. 
had moved for and obtained a venire de novo, in a caſe o 
that fort [13J. 14 1 + 0 EppowesS 

The rule to arreſt the judgment was diſcharged, and the _ — 
other rule made abſolute z- but on the payment of coſts, 


[12] Pide Auger v. Wilkins, B. R M. 6 Geo. 2. Barnes, Quart, edition, 473, 


Iz] Vide infra, Grant v. Aſth, T. 21 C. 3. 


BIAcyIRRE and others, Aſſignees of Sa ur- 
so and another, Bankrupts, againſt HA w- 
kixs, Aſſignee of WooLDRIDGE, a Bank- 
8 rupt. . f Thurſday 
an a . | 27th April, 
N a mention for a prohibition to the Mayor's Court in 


London, the caſe appeared to be this: Wooldridge and A prohibition 


does not lie after 


400]. and, the Sampſons having become bankrupts, the tis want of ju. 
plaintiffs were choſen aſſignees — their eommitlion, in OT ppm 
which character they brought an action of debt in the the proceedings, 
Mayor's Court againſt Wooldridge and Kelly, (the firſt of The court takes | 
whom was alſo a bankrupt and the defendant Hawtins his prey cl 
ſurviving aſſignee). The ſerjeant at mace, to whom pro- 45 as appear to 
ceſs was directed to ſummon Wooldridge and Kelly to appear, 3 ceri- 
returned that they had nothing within the city or liberties, der Inſere 
by which they could be ſummoned, nor were to be found courts cannot 
within the ſame, „and they being ſolemnly called, did Stant a new 
not appear, on which the plaintiffs alledged that the defen- a 

dant owed to Wooldridge and Kelly the ſum of 4000. and 

then had the fame in his hands as their proper money, and 

therefore prayed proceſs againſt him, to attach him by the 

ſaid 4oool. that he might appear in that court, and there- 

upon they proceeded by foreign attachment againſt him. 

The defendant pleaded that he had no money of Wooldridge 

and Kelly in his hands, and, the cauſe being tried before 

Glynn Serjeant, then recorder of London, it appeared in 

evidence, that 1041/. 10s. 2d. belonging to the partner- 

ſhip eſtate of Wooldridge and Kelly, was in the hands of the 

defendant, but that it came to him as the aſſignee of Wool- 

dridge under the commiſſion, ſo that he was only a truſtee 


Was 
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1780. Wastontended, at the trial before the Recorder, that this being 


CAA truſt money, was not the ſubject matter of a foreign attach. 


Biaquttzx ment. A verdict however was found, and judgment enter. 
Hilde, ed, for the defendant, for the 1041“ 10f. 24. and execution 
awarded. Theſe facts were ſet forth in the ſuggeſtion. Be. 

fore this application for a prohibition, the defendant had 

moved for a new trial, and in arreſt of judgment, in the 

Mayor's Court, but without ſucceſs. Adair Serjeant, who 


had ſucceeded Glynn is Recorder, refuſed the new trial, be. 


cauſe there was no report of tlie evidence, by his predeceſ- 
ſor, and becauſe it had, he ſaid, been ſettled that an in. 
ferior court can only grant a new trial on the ground of 
ſurprizé in obtaining the firſt verdict, which was not pre- 
tended in this caſe. | ä 
On Thurſday the 20th of April, the Solicitor General and 
Sylveſitr ſhewed cauſe. They contended, that the applica- 


tion came too late, for that, after ſentence or judgment, 


the court will never grant a prohibition, unleſs the want of 
juriſdiction in the inferior court appear on the face of the 
proceedings themſelves. For this they relied on Argyle v. 
Hunt, in Strange (q). Here, they ſaid, the objection was 
founded on matter dehors the proceedings. If, in this caſe, 
the defendant had thought the facts did not ſupport the at- 
tachment, he might have tendered a bill of exceptions at 
the trial, but certainly one half of the money come to the 
defendant belonged to Kelty in his own right, as be was not 
a bankrupt, and was therefore liable to the partnerſhip debts, 
and the plaintiffs could not ſever the reſpective ſhares of the 
two partners, but were entitled to attach ,the whole, in 
like manner as, on a judgment and execution againſt one 
partner, the ſheriff muſt ſeize the partnerſhip goods. For 
this they cited Heydon v. Heyden (r). | EO 
Dunning, Davenport, and Roſe, for the defendant, inſiſ- 
ted, that truſt-money is not within the cuſtom of Londen 
as to foreign attachments, it not being in the hands of the 
garniſhee for the benefit of the original defendant. On a 
queſtion from Lord MaNnsFIELD, they mentioned that the 
cuſtom was certified by Starkey Recorder of London in 22d 
Ed. 4. as ſtated in Rolle's Abridgment (7), and that this 
makes no part of it. In Argyle v. Hunt, they ſaid there was 
a concurrent juriſdiction. Here if the money were to be 
paid under the attachment, the defendant would be ſtill 


(9) B. R. T. 5 Geo. Sy To 137 8 3 | 
0%. RM. 5. W. and M. 1 Salk 352. Vide infr, Eddie v. Davidſon, 7. 
21. Ges. 3. | | ; 
(3) 1 Ralls ur. $54. K. 3. 


accountable 
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accountable for it to the creditors of Wooldridge. Neither 


Mooldridge nor Kelly themſelves could ſue the defendant 


for it. This is the only remedy in the defendant's power. 


Falſe judgment will not lie, becauſe the city court is a 


court of record; nor audita querela, becauſe nothing new 


has happened; nor a writ of error, becauſe there is no- 


thing erroneous on the face of the record. 


Lord MAN SFTIELD—I think it impoſſible that this caſe 


can be within the cuſtom ; but the difficulty is, that you 


are too late. The objection is not to the judgment, but 


to the verdict. The allegation is, You have money of 
« Mooldridge and Kelly in your hands.” The defendant 
anſwers, * I have none.” The fact is found againſt him, 
and there is no bill of exceptions, nor ſpecial verdict. In- 
ferior courts cannot grant a new trial. Nothing appears 
on the face of the proceedings to ground a prohibition, 
If the cuſtom had never been certified, the ſuggeſtion 
might have ſtated the proceſs merely as contrary to the 
common law, and then the defendant might have ſet forth 
the cuſtom in anſwer to the ſuggeſtion, by which means 
the defence might perhaps have been got at; but, as the 
cuſtom has been certified, we muſt take notice of it [14]. 
We cannot have it certified over again. The defendant 
ſhould have pleaded otherwiſe, which would have prevent- 
ed any miſtake or trick at the trial. Do the plaintiffs inſiſt 


on retaining the judgment below? There muſt be ſome 


way of getting at the defence, though there are difficul- 
ties in the mode now attempted. Let the cauſe ſtand over 
till the plaintiff's anſwer can be known. 

This day, his Lordſhip being informed that the parties 


could not agree, he delivered the opinion of the court, 


that they muſt take notice of the cuſtom, as it had been 
certified, and that the objection being on a matter of fact 
which did not appear on the proceedings, the prohibi- 


tion could not be granted. 
| The rule diſcharged. 


{14] In Argyle v. Hunt the court ſaid they could not judicially take no- 


tice of the cuſtom in London, for an action to lie for the word whore. 


That cuſtom therefore has probably never been certified by the recorder. 
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An attorney is 
not ſubject to 
the juriſdiction 
of the county 
court of Mid- 
Aleſex. | 
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WILTSHIRE ogainſt L LOV o. 


CTION of afſumpfit; verdia for the plaintiff, 

with only 17s. damages ; after which the defendant, 

who was an attorney, obtained a rule to ſhew cauſe wh 

it ſhould not be ſuggeſted on the roll, that he reſided in 

Middleſex at the time of the action brought, and was liable 

to be ſummoned to the county court, in order to entiile 
himſelf to double cofts againſt the plaintiff (). 


The caſe was argued on Thurſday, the 20th of April, 


by Peckham, and Mingay, for the plaintiff, and Cowper, 
and Runnington, for the defendant. | 

The arguments againſt the rule were to the following 
effect.— The privilege of an attorney is not for his per. 
ſonal advantage, but of his clients, to whom it might be 


Inconvenient, if he were liable to be taken from his at- 


tendance on their buſineſs, to anſwer in other courts. The 
act eſtabliſhing the ſummary juriſdiction of the Middle/c: 
county court could not mean to affect this privilege [15], 
This is manifeſt from the acts relating to the court of con- 
ſcience for Weſtminſter, eſtabliſhed in the ſame year (7, 
for it being thought expedient that attorneys and foli- 
Citors ſhould be liable to be ſued in that court, a parti- 
cular ſtatute, ſubſequent to the act eſtabliſhing the court 
(v), was neceſſary to extend the juriſdiction to them [16], 
But the queſtion has already been ſolemnly decided by the 


court of Common Pleas on a demurrer, in the caſe of Gard- 


ner v. 'feſſop {w). | | 

On 4 1 Ge, they relied on a ſubſequent caſe, in 
this court, viz. Silk v. Bennet (x), where an attorney having 
been ſued in the city court of conſcience (y), and having 
ſerved the commiſſioners with a writ of privilege, they 


C15] By $ 4 of 23 Geo. 2. c. 33. no perſon is liable to be ſummoned 


to the county court, as new modelled, who was not fo before, nor is the 


court to hold plea of any action, cauſe or ſuit, which it could not 


have held plea of. formerly by plaint. 


[16] It is obſervable however, that the preamble of 24 Geo. 2. c. 42+ 
only ſays, © Whereas doubts have ariſen whether attorneys and ſolicitors are 


* ſubject to the proceſſes of the ſaid court.” 


(e) 23 Geo. 2. e. 34. 8 19, 
(A1) By 23 Geo. 2. c. 27. 
(v) 24 Geo. 2. c. 4%. 
() M. 30 Geo. 2. 2 Wilſ. 42 | 
(x) M. 5 Geo. 3. 3 Burr. 1583. 5 Th 
(y) Eſtabliſhed by 3 Fac. 1. cap. 15. Vide Willey v. Cloutman, M. 26 


perſiſted 


Geo. 3. ſupra, p. 232. 
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rſiſted in proceeding againſt him, upon which he moved 1780. 
tor an attachment; but it was denied by the court, on CI 
the ground, that the city court had a mixed juriſdiction, WIr Tore 
a 25 38 | againſt 
equitable as well as legal, and privilege does not extend to ,7,.,. 
courts of equity. So the court of Mzrddleſex, it was ſaid, 
has an equitable juriſdiction, being directed, by the ex- 
preſs words of the ſtatute, to make © ſuch order or de- 
« cree as ſhall ſeem to be juſt and agreeable to equity and 
« good conſcience (z).” At any rate, they ſaid, the ſug- 
eſtion would not be concluſive, | 
Lord MANSFIELD ſaid, There ſeemed to be a contra- 
dition between the two caſes. He read the Maſter's note 
of that of Silk v. Bennet, which agreed with Sir James 
Burrow's report. vs 22 Ih 
The court took time to conſider, and, this day, their 
opinion was delivered by Lord MANSFIELD, as follows: 
Lord MaxsFIELD—We have ſpoken to the Judges of 
the court of Common Pleas, and find, that it was decided 
by the caſe in that court, that an attorney is not liable to 
be ſued in the Middleſex court of conicience, Therefore 


the ſuggeſtion cannot be allowed. 
1 II) be rule diſcharged (a). 


(z) 23 Cie. 2 cap. 33 8 1. There are ſimilar words in the Weſtminſter 


act, 23 Geo. 2. c. 27. Fr. 
(a) Vide Waſe v. Wyburd, M. 20 Geo. 3. ſupra, 5. 234. and Athoay v. 
Burrows, M. 20 Geo. 3. ſupra, p. 250. | = 


Bacux and others againſt PROCTOR. rig 2500 
5 _ ; f April. 
CTION on a bond, with a penalty of 20001. B 5 
the condition (reciting that A. had been pct 1 net 
treaſurer to the poor of the pariſh of B.) it was declared, ** % render a 
that if A, from time to time, and at all times, while he „ Tur, Juf, and 
continued in that office, ſhould and did render to the . 
plaintiffs a true, juſt, and perfect account, in writing, of © ing, of all 
all and every ſum and ſums of money that he ſhould ,, ms re- 
receive for the relief and maintenance of the poor of the te — od 
laid pariſh, the bond ſhould be void. The . defendant, gle& re pay = 
having prayed oyer, and ſet forth the condition as above, dach ſums, he is 
pleaded ; 1. Non eff fafium; 2. That A. did, from time fre the 
to time, and at all times, while he continued in the office, condition. 


render to the plaintiffs, a true, juſt, and perfect account, 


in writing, of all and every ſum and ſums, £&c; 3, Another 
plea, not differing materially from the ſecond. The plain- 


tiffs replied to the ſecond plea, that the laſt account in 


writing given and rendered by A. (as treaſurer to the 
: | laid 
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ſaid truſtees) to the plaintiffs, was on the 11th of Auguſt, 


\—Y>— 1778, that, on that account, there appeared to be due 


BAcug 
— againſt 
Pao rox. 


require payment. 


from A. as ſuch treaſurer, to the plaintiffs, 2761. 6s. 3, 


that he was afterwards requeſted to render and pay that ſum 
to them, according to the form and effed} of the ſaid condition, 
which he wholly neglected and refuſed to do, and that the 
ſame ſtill remained due; “ And fo the ſaid plaintiffs ſay, 


64 that the ſaid A. did not, from time to time, c. render 


te to the plaintiffs, a true, juſt, and perfect account, in 


* quriting, of all and every ſum and ſums of money, Ec. 


« according ta the condition of the ſaid writing obliga- 


& tory, in manner and form as the ſaid defendant hath 


te above alledged.” The replication to the third plea was 


nearly of the ſame purport, only concluding, * and ſo the 


« ſaid plaintiffs ſay, that the ſaid A. did not render a true, 


« juſt and perfect account of all and every ſum and ſums 


« of money, Sc.“ without ſaying, “account in writing.” 
The defendant demurred to the replication to the ſecond 
plea, and ſhewed for cauſe; 1. That the rendering and 
paying the ſum ſo ſuppoſed to be due, was not a matter 
required by the condition, nor was the refuſal. of payment 


a breach of the condition; 2. That the plaintiffs attempted 
to put in iſſue, that the ſaid refuſal] was a breach of the 


condition, and that after A. by ſuch refuſal, had not from 
time to time, Ec. rendered the account in writing in the 
replication ſtated, according to the condition; 3. That the 


_ plaintiffs did by the replication ſhew, that the condition 


was not broken, and did not avoid or deny the matter of 
the plea; 4. That they had attempted to put in iſſue 
matters not in controverſy between the defendant and them; 
5. That the ſaid replication was argumentative and incon- 
cluſive.—Then a demurrer, and the ſame cauſes ſhewn, to 
the replication to the third plea. 

Davenport, for the defendant, inſiſted on the ſtrict letter 
of the condition, and that the non-payment and ref fal 


was not a breach of the ſtipulation to render an account 
in writing; that theſe were two diſtinct things; the ren- 


dering an, account being a preliminary ſtep to enable 
the plaintiffs to diſcover exactly what was due, in order 
that they might know what to call for, when they ſhould 

Baldwin, for the plaintiff, was ſtopped by Lord Maxs- 
FIELD, Who ſaid, that it was clearly the intention of the 
parties, and the fair conſtruction. of the condition, that the 
money ſhould be paid by 4. or, in his default, by the 
defendant. ets | 
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BULLER, Fuſtice, reſembled the caſe to one in the 1780. 
Common Pleas, where the condition of a bond was, that Cv 
it ſhould be void, if the obligor did not pay, and, per- BÞBacns 
formance being pleaded on the ground of the literal 1 

expreſſion, the court held, that the palpable miſtake of 
a word ſhould not defeat the true intention of the parties, 
Here, be ſaid, it never could be meant, that ſo large a 
penalty ſhould be taken merely to enforce the making out 


a paper of items and figures. 
Judgment for the plaintiffs. 


Friday 


DRVE NEO E againſt DALBY. 
28th April. 


DD HIS was a rule obtained by Davenport, to ſhew If a party is ar- 


| ; od ... reſted in another 
cauſe why proceedings ſhould not be ſet aſide for es by 6 tal 


irregularity, The irregularity was, that the defendant had of Miaddleſeæ, the 
been taken, at VNVimbleton, in Surry, under a bill of Mid- proceedings will 
dleſex. The application was made beſore the time to ts» ati 
plead was out. One ground for the rule was, that the 
revenue would ſuffer, if ſuch a practice werte to obtain. 
Baldwin now ſhewed cauſe, and ſaid, the court would 
not interfere, nor examine narrowly into the boundaries 
of counties, and that an attempt of a like fort with the 
preſent had been unſucceſsful lately in a caſe where a de- 
tendant was taken in Gloucefter ſhire on a writ for Wor- 
reſter ſhire. | 
BurrkERx, PFuſtice;—In that caſe, the writ muſt haye 
been a latitat, in either county. Here there ſhould have 
been a difference in the form of the writ. A bill of Mid- 
dleſex cannot run over all England. Such a practice would 
put an end to the writ of /atitat ; and if any notion has 
prevailed, that this ſort of proceeding is regular, it ought 
to be contradicted. | | 
| The rule made abſolute (ee. 


(e) Buller, Juſtice, was abſent all the remainder of the term aſter this 
day, having gone to Bath for his health, 


Aa AYRES 


their aſſigns to 
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1780. | | | 
Ys 


Tueſday 
2nd May. 


Severa! owners F. B T on a bond with 500. penalty. The condition 
em Fe D was ſet forth by the defendant, and it thereby ap. 
into a bond to a P<ared,— That he and ſeveral other perſons, being own. 
truſtee, binding ers or part-owners of different fhips in the coal-trade, had 
entered into an agreement, by which they promiled 
indemnify each and agreed each with the other, and the heirs, executors, 
other to a cer- and adminiſtrators of each other, that if, at any time 


— thine within three years, any of theſe different ſhips (being 


AYRES agamſt WILSON. 


| ſhould be loſt, employed in the coal-trade) ſhould be taken, ſunk, 


_ 4: Fog burnt, or deſtroyed by an enemy, the other co-obligers 
avin 1 : 
this l the 4s ſhould, the better to enable the owner or owners of 


ing afterwards ſuch ſhip to ſuſtain the loſs, pay the ſum of 500l, 


loſt, the others or, if the ſaid ſhip ſtould be ranſomed for leſe, the 
are not liable 


under the bond, Tanſom-money, to the owner or owners (by name, and 


unleſs the vendor without adding * and their aſſigns”) of the thip ſo taken 
has fold (toge- or loſt; ſuch co-obligors contributing thereto in equal 


th ith the | : FE, 
ſhip) his intereſt ſires, for each ſhip;—And the condition was, that the 


in the agreement obligars, and each of them, and their heirs, executors 
of indemnity. and adminiſtrators, and every of them, under the penalty 
of 5007. to be paid to Ayres as general truſtee for all, 
- ſhould perform and keep the agreement.—The defendant 
then pleaded that one Douglas, one of the co-obligors, 
and fole owner of one of the ſhips, called the Millball, 
had ſold, aſſigned, transferred and diſpoſed of his ſhip, 
and- all his right, title, and intereſt therein, after the 
date of the bond, to Ward and White, and that he had, 
from the time of ſuch ſale and aſſignment, ceaſed to have 
any right, property, or intereſt in the ſhip ; that none 
of the other ſhips had been taken, ſunk, burnt, or de- 
ſtroyed; that the defendant had kept and performed the 
agreement with the owners of the other ſhips ; that, from 
the time of the date of the bond, until the ſale of Doug— 
las's ſhip, and while Douglas had any intereſt in her, 
ſhe had not been taken, funk, burnt, or deſtroyed, and that, 
during all that time, the d: fendart had kept and performed 
the agreement with Douglas, —The plaintiff demurred 
generally. | : ; 
Cover, for the plaintiff, ſtated, that this was in the 
nature of a mutual inſurance, and contended, that the 
transfer of the property in Douglas's ſhip did not make 
her ceaſe to he an o] ject of the infurance. The action, 
he ſaid, was properly brought, becauie the pl:intiff was 
truſtee for all, and would be anſwerable to the perſon 
| whole 
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whoſe ſhip was taken or loſt for the proportion of the 5000. 


covenanted for themſelves and their aſſigns; Douglas or his 
aſſign would be liable if any of the other ſhips were loſt ; 
and the indemnity muſt be reciprocal. The caſe was the 
fame with that of a common policy, where, if the ſhip and 
policy are aſſigned, the underwriters continue liable to in- 
demnify, | | | 
Balduin, on the other ſide, inſiſted, that the agreement 
appeared to have been dictated by mutual perſonal confi- 
dence in the ſkill and care of the different owners and maſ- 
ters who had joined in it. If a ſhip, inſured under a com- 
mon policy, is aſſigned without the policy, the ſhip is not 
protected in the poſſeſſion of the aſſignee, and, here, it does 
not appear that there was any aſſignment of the agreement. 
Douglas continues liable if the other ſhips are loſt, becauſe 
ke is bound perſonally, in the ſame manner as an original le- 
for is, after the aſſignment of his leaſe ; but, as the agree- 
ment is not aſſigned, Douglas cannot ſuſtain any damage by 
the loſs of the ſhip old, and therefore he can have no claim 
loan indemnity. . 

Lord MANSFIELD. — There is no difficulty here, as to 
the form of the action, becauſe the bond is made to a truſtee. 
But, if the agreement was transf-rred, we have not the 
whole caſe upon the record. If the ſhip was ſold without 
an alignment of this agreement, Douglas had the value in- 
dependent of the agreement, and therefore it remains a 
mere wager with reſpect to him. You ought to have re- 
plied the fact, if Douglas reaily aſſigned the agreement, and 
was damnified by the aſſignee calling upon him for the bene 


fit of it F4 7H 
Cowper had leave to withdraw the demurrer, and reply, 


on payment of colts. 


[17] Vide Reed v. Cole, (B. R. T. 4G. 3. 3 Burr. 2512.) where, in an 
action on the caſe on articles ſomewhat ſimilar to the agreement here, the de- 
fendant having pleaded that the plaintiff had parted with his ſhip; the plaintiff 
replied, that he had avreed with the purchaſor to pay him 500 if the ſhip was 
loſt within three months, and therefore was intere'ted, The defendant de- 
murred ; but the court gave judgment for the plaintiff, becauſe he continued 
intereſted in conſequence of his agreement with the purchaſor, | 
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he ſhould recover from the other obligors. The parties had 


AYRES 
againſt 


WILSON. 
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The KING againſt HaswELL—and the Sa ME 
againſt Ba TE, on the proſecution of the 


Wedneſday Duke of RICHMOND. 
zd May. 8 | 
It is an invaria. M Monday, the 24th of April, Peckham obtained a rule 
bs entdinct to to ſhew cauſe why an information ſhould not be filed 
gran t an infor- againſt Haſwell as printer of the newſpaper called the Morn. 
EA torali- ing Poſt of the 25th of February, 1780, for a libel inſerted 
el, without an. 1 ; | 5 
excu patory affi- in that paper. The libel was in the form of queries addreſ— 
davit, unleſs fed to the proſecutor. It imputed to him a variety of trea- 
eme, 7 ſonable practiſes ard deſigns; and accuſed him, among other 
| things, of having, in his ſpeeches in the houſe of Lords, 
tance, or the oppoſed the increaſe of the military ſtrength of the king- 
ee pn dom, in order, by preventing ſuch increaſe, to facilitate a 
rge is . : 5 : 5 
general imputa- deſcent in this country by the French; charging him alſo 
tion, or an ac- with having conveyed intelligence to the miniſters of France, 
1 The rule was granted on a joint affidavit of the Duke and 
held inparlia- another perſon. The Duke {wore that he believed himſelf 
ment, to be the perſon meant in the libel, and that it contained 
FJalſe, ſcandalous, and malicious, aſperſions, and inſinuations 
againſt him. The other deponent ſpoke to the fact of having 
bought the paper containing the libel at Haſwell's ſhop. 
On the Friday following (the 28th of April), Dunning 
moved for a like rule againſt Bate, as the publiſher, upon 
the ſame affidavit, accompanied by another from Haſwel!, 
in which he ſwore, that the libel was brought to his ſhop in 
manuſcript, without any name to it, that he ſent it to Bate 
who was the editor, or conductor of the newſpaper, and that 
Bate ſent it back next day, among other papers for publi- 
cation | | 
Lord MANSFIELD now ſaid, that he was aware of an ob- 
jection to which this application, as well as that againſt Ha/- 
well, was liable. The proſecutor, in his affidavit, had not 
ſpecifically denied the particular charges contained in the li- 
bel, and this was, in general, expected by the court, before 
they would interpoſe by way of information. But his lord- 
ſhip ſaid, it had occurred to him, that the nature of this l- 
bel was ſuch, that it might perhaps be an exception to the 
general rule. It contained, beſides allegations of particular 
acts of a very foul and treaſonable nature, general charges 
of treaſon, and alſo imputations of treaſonable language held 


by the proſecutor in the debates in the houſe of Lords. 
">" As0 
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That as to what was ſuppoſed to have been ſaid by his Grace 
in parliament, it certainly was unneceſſary to anſwer that 
by affidavit, becauſe what paſſes there can be queſtioned no 
where elſe [18], and general imputations did not ſeem to 
fall within the rule which requires a denial of the facts charg- 
ed. His Lordſhip, however, added, that if there ſhould be 
a difference of opinion on this ſubject, the defect, which 
was only in point of form, might eaſily be cured by a ſup- 
plemental affidavit, | 

Wir Ixs, Fuſtice, (after expreſſing his very high eſteem 
for the character of the proſecutor, and his belief that no 
man was more incapable of the crimcs charged upon him 
in this libel) ſaid, he did not well ſee how the court could 
make any diſtinction between him and the loweſt individual, 
— This obſervation had a reference to ſome topics which 
had been urged at the bar in ſupport of the application.— 
If the rule were general, he thought it ought to be adhered 
to in this caſe, and no inſtance had been ſtated where it 
had been diſpenſed with. 

Dunning, upon this, mentioned, that in the late caſe of 
Rex. v. Miles (c), the court had ſaid the rule was not uni- 


ver ſal. He recollected three inſtances where informations 


had been refuſed for want of an expreſs denial of the ſpe- 
cific charge, but they were all very diſtinguiſhable from the 

reſent caſe. In one of them, which happened during his 
early attendance on the court, the libel accuſed the proſe- 


cutor of being the author of a certain number of the news- 


paper called the London Evening Poſt. FosTER, Fuſtice, 
ſaid, the imputation was a very groſs libel, but there be- 
ing great. reaſon to think it was true, and there being no 
denial of it upon oath, the court refuſed the information. 
The ſecond inſtance was in the caſe of General Plai/iow, 
wha was accuſed of various ſpecific and circumſtantial acts 
of fraud and fwindling ; and, although the charges were 
eaſily to he contradicted, he did not chuſe to deny them. 
The third was the caſe of Miles, There, the proſecutor 
had taken upon himſelf to deny the ſpecific charges, and 


| kad not done it in à complete and explicit manner. On 


the other hand, he remembered ?wo caſes, both of them 
recent, where a denial of the particular charge had not been 
inſiſted on. In the one, the libel imputed ſodomitical prac- 
tices to a Captain Nichols, In the other, the charge was 


[18] Bill of Rights, 1 W. and M. ſeſf. 2. cop. 2. ſ. 1. art. 9. © The free- 


dom of ſpeech and debates in parliament ought not to be impeached vr 
e queſtioned in any court or place out of parliament, *' 


(c) Supra, M. 20 Geo. 3. Pp. 271: 
againſt 
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againſt Lady Chambers, the wife of one of the Eaſt-Iudia 


udges, accuſing her of adultery. In both thoſe caſes, the 
rule had been diſpenſed with; becauſe the parties accuſed 


were abroad at ſo great a diſtance ; but he alſo conceived 


that an affidavit was not required when the court, from 
their knowledge of the proſecutor, or from general noto- 
riety, were ſatisfied of his innocence. . 

ASHURST, Juſtice, ſaid, he had always underſtood the 
rule to be general. Tt it was, the rank of the proſecutor, 
however eminent, could make no difference. In the two 
inſtances mentioned by Dunning, there was an impoſſibility 
that the party accuſed ſhould make an affidavit, but when 
that was not the caſe, if the court were to break through 
the rule on ſome occaſions, they would throw an imputa- 
tion on the character of every perſon from whom they 
ſhould require an affidavit. The court was not to know 
men, and could only act on what came before them. 

BuLLLER, Juſtice, obferved, that the power of grant- 
ing informations is diſcretionary, but he thought there ought 
in all ſuch caſes, to be certain general rules to guide the 
court in exerciling their diſcretion. Too much latitude was 
very dangerous, and the original propriety of a rule was of 
leſs importance than the ſtri& adherence to it, if it was eſ- 
tabliſhed. But, as part of this libel contained charges 
which the Duke certainly was not bound to anſwer, per- 


| haps it might be proper to grant the rule as prayed, and the 


proſecutor might make it abſolute only as to that part. 
Lord MANSFIELD ſeemed to concur with BULLER Ju 
tice, in that idea, and WirrESs, Fuſtice, thought the word 
& falſe” in the Duke's affidavit a ſufficient denial to ground 
a rule to ſhew cauſe. The rule was granted. | 
Immediately afterwards, Peckham moved to make the 
rule abſolute againſt Haſell. Lord MansFIELD aſked, 


if they meant to proceed againſt their own witneſs ? The 


motion was perſiſted in, and the rule made abſolute. 

On Saturday, the 2gth of April, Lee acquainted the 
court, that the Duke had made an affidavit, expreſsly de- 
nying all the ſpecific charges in the libel, except what re- 
Jated to his conduct in parliament. This affidavit was put 


in and was an exact echo (with negative words) of the 


terms of the libel. 

Lord MaNsFIELD ſaid, the court had conſidered the 
point very fully, and had had a great deal of converſation 
upon it, and the reſult was, that the rule was n 
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That it would be extremely dangerous if it were not jo. The 
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diſtinction hinted by Dunning the day before could not be 


admitted, for how could the court entertain ſuſpicions 
againſt one man more than another * 8 


he RING 
agairft 


HAaSWELE 


"Dunning read a note of a caſe of Rex v. Jenniſon, in H. and Barz. 


13 Geo. 3. where the libel contained an accuſation of ſodo- 
my againſt Lord Arundel; and Lord MANSFIELD, and 

ASTON, Juſtice, held, that, as the charge was only ge- 

neral, it did not require to be anſwered by affidavit. ASTON, 
Juſtice, alſo ſaid, that it would be extraordinary if it were 

neceſſary to deny the charge, when its being true could not 
juſtity the defendant. That if falſe, it was an abomirable 

calumny, if true, the defendant ought to have preferred an 

indictmenr. 8 

Lord MANSFIELD then added (as he had ſtated before), 
that it had ſtruck him that the ſubject- matter might make 
an exception, for it would be abſurd, for inſtance, to re- 
quire w proſecutor to ſwear, that he was not a traitor or 
a thief. He ſaid, the court had looked into the proceedings 
in the caſe of Lady Chambers, and it appeared, that, there, 
the party applying for the information (who was a third 
perſon), had gone as far as the nature of the caſe permit- 
ted, by ſwearing to letters and intelligence from the Cape of 
Good Hope, where the ſcene of the imputed offence was 
laid, inconſiſtent with the allegations in the libel. 

This day, cauſe was ſhewn by Bearcrosft, Howarth, and 
Anſtruther — They produced a joint affidavit of the defen- 
dant and ſeveral other perſons, tending to contradict that of 
Haſwell, whoſe teſtimony was alſo objected to, on the 
ground of his being an accomplice. 3 

In anſwer to this, it was inſiſted, by Dunning, and Lee, 
that, in this caſe (ef a miſdemeanour), he would be a com- 
petent witneſs at the trial; and Lee ſaid, he never knew 
but of one inſtance where this had been controverted, and 
then the objection had been laughed at, and over-ruled. It was 
alſo contended, that even if Bate's affidavit had contained 
a direct and unequivocal denial of his being the publiſher, 
that would not be a concluſive reaſon tor refuſing the infor- 
mation. | 

Lord MANSFIELD ſtopped Pecabam from going on, on 


the ſame ſide. 
Lord MAN SPIEL D- (after obſerving particularly on the 


affidavits), Wherever a ſtrong probable ground is laid, the 


court will grant an information, if the ſubjeCt-mattter 4 
i | t 
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1780. fit for that mode of proſecution; and there never was a fit- 
W LD ter fubject than the preſent. | 
The King EO ee 
agarnſt 
HASW EI. 
and Ba TR. 


The rule made abſolute [19], 


[19] The information was tried at the enſuing fittings for Midaleſex, before 
Buller, Juſtice, when the defendant was convicted, Haſwell being one of the 
principal witneſſes againſt him. He was brought up for judgment in 7. 21 


Geo. 3. and ſentenced to an impriſonment of twelve months in the X:y'; 


B-nch priſon, The judgment was delayed till that term, becauſe the priſon 
was not till then ſufficiently repaired to admit of priſoners, after the devalta. 
tion committed by the rioters in June 1780. 


Friday zm The KING againſf the INf4BITANTS of 


muy: WINCucOMB. 

A militia- man | | | x 
being hired tor a ULE to ſhew cauſe why an order of the quarter-ſef. 
year, with an ex- ſions for Glouceſterſhire ſhould not be quaſned. The 


ab he cell be ſpecial caſe ated as folſows:— The pauper hired himſelf 


ubſent on duty in the pariſh of Chipping Norton, five weeks before Micbael- 
for the montu, tag, for a year, and, at the time of the hiring, it was a- 
and in lieu there- . : 

of, ſerve a month greed between him and his maſter, that his wages ſhould be 
over the year, paid weekly, at eight ſhillings per week, and that, being a 
gains oy balloted man in the militiz, he ſhould be abſent for the 
2 the addi- month, and, in lieu of that month, ſhould ſerve another at 
nonal month. the end of the year. He was accordingly abſent thirty days 
in the militia, and then returned to his ſervice, but he only 
continued three weeks of the month which was agreed to 
be ſerved in lieu of the month he was abſent in the militia, 
leaving his maſter a fortnight before Michgelmas. He ex- 
preſsly ſwore, that he did not ſerve his maſter a year by one 
week. Two juſtices had removed him from Winchcoms 
to Chipping Norton, and their order was quaſhed by the 

fefſions. . | 
On Wedneſday, the third of May, Beareroſt, and Clyf- 
Ford, argued in ſupport of the order of ſeſſions, and conten- 
ded, 1. that there was no hiring, nor, 2. any ſervice for a 
year, at Chipping Norten — 1. The exception was part of the 
original contract, There was to be an interval, and then the 
pauper was to come and ſerve in the enſuing twelve- month 
as much more as, pieced to the former ſervice, would make 
up a year; but a hiring under the ſtatute muſt be for a 
whole year without any interruption foreſeen and ſtipulated 
for at the time of the agreement, as was determined in the 
caſe of Rex v Biſhop's Hatfield (d). Indeed the preſent caſe 
was more properly to be conſidered as a hiring by the weck 


(4) H.21 Geo. 2. Burr. Seſtl. Caſes, No. 141. 
—2, Here 
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IN THE TWENTIETH YEAR OF GEORGE III. 
—2. Here was plainly no ſervice for a year. In Rex v. 
Caſtlechurch (e), it was laid down by Lord HARD wWICEkE, 
that the ac of 8 9 Will. 3. e. 30. requiring a year's con- 
tinuance in the ſame ſervice, is to be conſtrued ſtrictly, be- 
ing an explanatory Jaw, and in all the cafes where different 
ſervices have been tacked together to make up the year, 


there has been no interval of time between them. 'This caſe 
_ differs from that of Rex v. Weſterleigb (5), which was de- 


termined 'on the ground that the hiring was conditional ; 
there, by the agreement, it was uncertain whether the pau- 
per would be abſent or not ; if he was, his place was to be 
filled up by another, & qui facit per alium, facit per ſe. 
Dunning, and Poole, on the other ſide, contended, that 
if there had been no agreement about the pauper's ſervice 
in the militia, and the hiring had been, in general terms, 


377 
1783. 


The Ki 


agunſt 
Winckeousz. 


for a year, he would have gained a ſettlement. although he 


had been called out, and had been abſent a month on mili- 
tia duty. If a contrary doctrine were to prevail, militia men 
would be in a worſe ſituation, and leſs capable of gaining 
ſettlements than the reſt of the King's ſubjects, which the 
legiſlature certainly never intended. This was the princi- 
ple of the determination in Rex v. Weſterleigh. The reaſon 


tor the exception there, and in the prefent cafe, was the ' 


ſame; and here, if the militia had not been called out, there 
would have been no interval of abſence. The anxiety of 
the parties to guard againſt an event which required no pro- 


viſion to be made for it, could not make any difference in 


the law of the caſe. | 

Lord MANnSFlELD—T have no doubt that if this had been 
a common hiring for a year, and the pauper had ſer ved one 
month in the militia, and only eleven with his maſter, he 
would have gained a ſettlement. The maſter could not 
have refuſed his conſent to his ſerving in the militia. The 
only queſtion is, whether the particular agreement in this 
caſe does not make the additional month a part of the year ? 


It is a great nicety, and we will think of it. 


His Lordſhip, this day, delivered the opinion of the 
court. | | y | 
Lord MAansFIiELD— There is in this cafe a hiring for a 
year, and there is alſo a ſervice for a year, if it were not for 


the month's abſence in the militia.” A ſervice muſt be for a 


continuation, without interruption, or adding together bro- 


ken pieces to make up the year. But here the agreement as 


le) M. 9 Geo. 2. Burr. Sett], Caſes, No. 20, 
(f) A. 14 Geo, 3. Burr, Settl, Caſes, No. 234. 


to 
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1780. to the abſence for a month, in the militia, was only what 
9 would have been implied, and what the maſter muſt have 
GR conſented to. The year was completed five weeks before 
"OI Mic baelmas, and the additional month agreed for was only 


WiINCHCOMB, 7 | 
in the nature of a compenſation for the want of the pauper”s 


ſervice while abſent in the militia, and the equivalent to a de- 
duction of ſo much wages. This caſe, if not the fame, is 
very like that of Weſterleigb. The court ought to lean in 
favour of ſettlements, and the bad conſequences would be 
very extenſive, if we were to determine, that a man ſhould 
loſe his ſettlement by ſerving his country in the militia, We 
are all of opinion, that this was a good fettlement. 

| The order of ſeſſions quaſhed, and the order 

of the two juſtices confirmed. 


21 WEBSTER againſt BAN NIS T ER. 
rida : 
5th May. itil | | | : 
By an expreſs HIS cafe, which came before the court at different 
agreement the times, and in various ſhapes, was finally diſpoſed of 
— ale” wall this day. As it was often cited in other caſes during the pe- 
an annvity, may Tiod I have undertaken to report, I have thought it might 
wave the ferfei- be proper to ſtate the ſubſtance of the pleadings and the dif- 
me ng ferent proceedings, although I cannot give an account of 
2 fo as to be the arguments of the counlel, and the court, on the princi- 
entitled to reco- pal motion, from my own notes, having been abſent when 
ver gain ſtt he 
obligor although it came on. ti ne | 
he has been dif- The caſe was an action of debt on a bond—Plea, That 
charged under the plaintiff ought not to have any execution againſt the per- 
ee E de. ſon, or perſonal eſtate, of the defendant, except money in the 
tween the time funds, or money lent upon real ſecurity only (g), becauſe he 
of the forfeiture ſays that the debt in the declaration mentioned was con- 
n_— trated or due before the 22d of January 1776, mentioned 
28 in a certain act of parliament, entitled, * an act for the re- 
lief of inſolvent debtors, Sc.“ (16 Geo. 3. cap. 38.) and 
that he was, before the iſt of January, 1776, arreſted, and 
in actual cuſtody, that he ſurrendered himſelf in diſcharge of 
his bail, and was thereupon committed a priſoner to the pri- 
ſon of the King*s Bencb, before the 26th of June 1776, and 
was afterwards diſcharged according to the form of the ſaid 
act, at the quarter ſeſſions for Surry, on the 29th of Fulj 
1776, and this he is ready to verify, wherefore he prays 


judgment if the plaintiff ought to have any execution againſt 


(2) 16 Gee. 3. cap. 38. f. 41. Stated ſupra, p. 95. his 
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his perſon or perſonal eſtate, except money in the funds, or 
money lent upon real ſecurity only.—The Replication ſtated 
and made profert of the condition of the bond—which was, 
for the payment of an annuity of 30. a year by the defen- 
dant, and another obligor, to the plaintiff, in quarterly pay- 
ments, on the 11th of Fanuary,. of April, of Fuly, and of 
Ober; the firſt payment to be made on the 11th. of Fa- 
nuary 1772.—The replication then ſet forth, That after the 
22nd of Fanuary 1n the plea mentioned, and betore the ex- 


hiviting the bill of the plaintiff, to wit, on the 11th of July 


1776, 71. 10s. for one quarter, and ſo other quarterly 


payments, on the 11th of October 1776, the t1ith of Janua- 


ry 1777, and the 11th of April 1777, became due, and that 
the defendant had not paid them, or any part thereof, on 
thoſe reſpective days or at any other time, but the whole re- 
mained due, ** by reaſon of which premiſes, the ſaid writ- 
« ing obligatory in the declaration mentioned became for fei- 


© ted, and the debt and action accrued after the 22d of Ja- 


with a verification. — After this replication, there was an 
entry of judgment on the record, for want of a plea in bar 
to the aCtion, but with ſtay of execution againſt the perſon 
and perſonal eſtate, except, &c. until the plea depending 
between the parties in that behalf ſhould be determined.— 
Rejoinder, That before the ſaid 22d of January 1776, to 
wit, on the 11th of January 1776, 7. 105. for one quar- 


ter of the annuity became due, and was not paid then, nor 


at any time ſince, but ſtill remained due, whereby the bond 
was forfeited, and the ſaid debt, by virtue thereof, accrued 


to the plaintiff before the ſaid 22d of January 17 76—Sur-re- 


joinder, That true it was that 7 J. 10s. for one quarter be- 
came due on the 11th of January 1776, but that the plain- 


tiff after wards, at the inſtance and requeſt of the defendant, 


agreed to give him day of payment of the ſaid 7/7. 105. until 
a future day, to wit, till April following, and that, on the 
13th of April, the ſaid ) I. 10s. was duly paid, and that, at 
the time when the plaintiff ſo gaveday of payment, he did, 
at the inſtance of the defendant, wave and relinquiſh any for- 
feiture of the bond which had accrued or might accrue to 
him by reaſon of the non-payment according to the condi- 
tion, and acquitted and diſcharged the defendant from ſuch 
forfeiture, and all and every debt and debts due thereby ; 
and the plaintiff further ſays, that the defendant, by reaſon 
of the premiſes, was acquitted and diſcharged from ſuch for- 


feiture and debts, —Rebutter, By which (proteſting that the 


{ur-rejoinder was not ſufficient in law, and proteſting alſo 
; | that 


© nuary 1776, in the plea mentioned,” and fo concluded 
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that the defendant never requeſted the plaintiff to give ſuch 


day of payment) the defendant ſays, that the 7/7. 105. in 


the ſur-rejoinder mentioned, was not paid to the plaintiff in 


manner and form, &c.—Upon this iſſue was joined. 

The cauſe was tried before Lord MANSFIELD, at the ſit- 
tings for Middleſex in Eaſter term, 18 Geo, 3. and a verdiq 
being found for the plaintiff, a rule was obtained by the de. 
fendant, for the plaintiff to ſhew cauſe why the judgment 
ſhould not be arreſted ; . which rule was afterwards enlarged 


to M. 19 Geo. 3. when the Solicitor General, and Bower, 


ſhewed cauſe ;—Dunning, and Baldwin, for the defendant. 

The ground of the motion (as I have been well informed,) 
was, that the bond being once forfeited the debt became ab- 
ſolute, and could not be again made contingent by any wai. 
ver of the forfeiture, on the condition of payment at a fu- 
ture day; at leaſt it continued abſolute till the compliance 
with the condition, which was not till after the inſolvency, 
therefore the fact of the compliance with the conditition af- 
ter the inſolvency was immaterial, and the plaintiff ſhould 


have demurred to the rebutter inſtead of joining iſſue on an 


immaterial fact. That the court therefore ought to award a 
Repleader. 3 . 


On the other fide it was inſiſted, that an obligee might 


wave the forfeiture, and thereby prevent the debt from be- 
coming abſolute even at law, eſpecially ſince the ſtatute of 


4 and 5 Anne, cap. 18. The iſſue therefore was not imma- 


terial, becauſe the debt was to be conſidered as contingent 


or not at the time of the inſolvency, according as the con- 
dition was or was not afterwards complied with. Or if the iſſue 
was immaterial, that was no reaſon why the plaintiff might 
not have judgment, provided e appeared to entitle him 
to it on any part of the record; for, in ſuch caſe, all that 
followed would be rejected (a), and here the conditional 
waiver appeared in the ſur-rejoinder and was not denied, 


and the debt was to be looked upon as contingent till a 


of the inſolvency. 


breach of the condition, and therefore was ſo at the time 
BULLER, Juſtice, aſked if it was not a rule never to grant 
a repleader when the iſſue is found againſt the party tender. 


ing it, He faid he thought it was, and that he could find 


no caſe of any exception to it. 
The rule was diſcharged, 


(a) For this they cited 8 Co, 120. Ib, 133, 9 Co. 110. Hab. 56. Salk. 175+ | 
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The defendant, when he was arreſted in this action, had 


applied to ASTON, Juſtice, and afterwards to the court, to 
be diſcharged on filing common bail, and obtained a rule to WISE 


ſhew cauſe, but which was afterwards diſcharged. 

In Michaelmas, 19 Geo. 3. a writ of error was brought, 
but bail in error not being juſtified, a capias ad ſatisfacien- 
dum iſſued in the enſuing term, the effect of which was pre- 
vented by a commiſſion of bankruptey againſt the defendant. 
The validity of the commiſſion being afterwards diſputed by 


the plaintiff and another creditor who oppoſed the allow- 


ance of the certificate, the Chancellor directed an iſſue, 
which was not proceeded upon, and the plaintiff having 
brought a ſcire facias againſt the original bail, the defen- 
dant ſurrendered himſelf, and, on a former day in this term, 
obtained a rule to ſhew cauſe why he ſhould not be diſchar- 
ged out of cuſtody, _ | | 

This day, the Solicitor General, and Bower, ſhewed 
cauſe ;—Dunning, and Howarth, for the defendant. 

The ground of the application now was, that, although 
the defendant, by imprudently taking iſſue on an improper 
fact, had failed in his defence to the execution againſt his 
perſon, upon the pleadings, yet he was clearly entitled to 
be diſcharged under the inſolvent act. They produced an 
athdavit denying that there ever had been an agreement to 
wave the forfeiture, and ſaid that no ſuch agreement had 
been proved at the trial, and, if iſſue had been taken on 
that fact, it muſt have been found for the defendant. The 
penalty therefore was a debt due at the time of the diſ- 


charge under the act, and conſequently he was no longer 


anſwerable for it, with his perſon. | 

On the other hand, it was inſiſted, that, if there was a- 
ny miſtake in'the pleadings, it was the defendant's own fault, 
and he had never moved for leave to amend. Befides they 
ſaid (which was not contradicted on the other fide) that it 
appeared at the trial, that a note had been given to the plain- 
tiff for the payment both of the quarter due on the 11th of 
January 1776, and of that which was to become due on the 
next quarter day, and that the plaintiff, by taking this note, 
muſt be conſidered as having agreed to give further day of 
payment. | AG | 
Lord MANSFIELD ſaid, he thought the note would have 
been evidence of ſuch an agreement if iſſue had been joined 
on that fact, and there was no doubt but the party might 


wave 
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1780. wave the forfeiture, and accept what he was equitably en- 
— — titled to. | 6 F 
WznsTzR Burr, Juſlice, abſent, 


againſt 
BAN NIS TEX. 


i The rule diſcharged [21], 


[21] The caſe of Perkins v. Kempland was not cited, I believe, in any of 
the arguments on this cafe... ide Cottrell v. Hooke,, Supra, H. 19 Geo. 3. p. gz, 
and Myllie v. Wilkes, infra, M. 21 Geo. 3. | 


* 


þ ont The Kine againſi GopwIN. 


\ 


"HIS was a rule to ſhew cauſe, why an information 
The court will 5 | | 1 
eb the in the nature of quo warrants ſhonld not be filed 
validity ofthe againſt the defendant, for taking upon himſelf the office of 
election mager mayor of the borough of Portſmouth. | 
F the ation The material circumſtances of the caſe were theſe :—Þy 
is new or doubt- a charter of 3 Car. 1. the right of electing a mayor in this 
ſul, ona rule to borough is veſted. in the majority of the aldermen and bur: 
ſhew cauſe for : 
an information geſſes. Fhe aldermen are twelve in number, and the may- 
in the nature of or muſt be choſen from among them. He is elected for a 
Ste ara year, from Michalmas to Michaelmas, and © until one other 
Qu. Whether if 25 - 

a mayor de fatto of the aldermen ſhall be in due manner and form elected 
intervenes, the ©© and ſworn mayor of the ſaid borough.” The method of 
— — electing the mayor is this: A liſt is prepared of all the al. 
is returning offi- dermen, except the mayor then in office. Each elector 
cer and ĩs enti- makes a mark or ſcratch againſt two names in this liſt, and 
ins _— the two aldermen who have the majority of ſuch ſcratches 
| ter till a legal Are put in nomination. Then the electors ballot for thoſe 

ſucceſſor is cho- two, and he who has the majority on the ballot is declared 
eee duly elected. The mayor is the returnirg officer on the 
year, under 9 election of members to ſerve in parliament. | 
Ann. c. 20. 1,82 By the ſtatute of 9 Ann. cap. 20. f. 8. it is enacted, that 
no perſon who hath been, or ſhall be, in any annual office 
to which it belongs to preſide at the election, and to make 
return, of any member to ſerve in parliament, ſhall be capa- 
ble of being choſen into the ſame office for the year enſuing; 
and where any ſuch officer is to continue for a year, andun- 
til ſome other perſon ſhall he choſen and ſworn in, if ſuch 
officer ſhall voluntarily and unlawfully obſtruct and prevent 
the chooſing another, he is to forfeit 100/. | 
In September, 1777, Linzee, „ an alderman,” was choſen 
mayor, and ſerved the office till Michaelmas, 1778, whc; 


Bliſſel, * then afling as an alderman” (b), was elected 


(5) Theſe were the words of the affidavits of Linzee and cthers, on which 
the preſent motion was made, Infra, p. 384. note {k). 
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ſncceeded him, and ſworn- into the office. In the mean 
time, an information in the nature of quo warrants having 
been filed againſt Bliſſel for exerciſing the office of an al- 
derman, iſſue was joined in that cauſe, and, on the irial, a 
verdict found for the crown. Bliſſel then applied for a new 
trial, but was refuſed [22], and judgment of ouſter was en- 
tered againſt him; which judgment, on a writ ef error in 
the Houſe of Lords, was affirmed. He continued however 
ſtill to act as mayor, and, in September, 1779, preſided as 
ſuch, at the election of a ſucceſſor, when Linzee was re- 
choſen ; but, on the charter-day for ſwearing in the new 
mayor, Linzee did not. attend, being adviſed (as he ſwore 
in his affidavit) that he was not duly elected. In conſe- 
quence of this, Bliſſel ſtill continued to ac, till the 21ſt of 
Odtober, 1779, when the aldermen, having given him 
previous notice, met and amoved him, by virtue of a pow- 
er veſted in them by the charter, and elected Carter, ano- 
cher alderman, in his place. Carter acted for ſome time, 
till being adviſed that his election alſo was illegal, he ob- 
tained a mandamus to the aldermen and burgeſſes to the 
election of a new mayor. In obedience to this mandamus, 
an election was held on the foth of February, 1779, at 
which Carter preſided as ſenior alderman. On that occa- 
fon, when the town-clerk and chamberlain (whoſe buſi- 
neſs it was) came to make out the liſt, Carter directed them 
not to inſert Linzee's name in it, treating him ſtill as mayor 
under the charter, there having been no legal election ſince 
he was choſen in 1777. However Rickman, a burgeſs, (and 


the attorney in the preſent proſecution) was permitted 


[22] That motion came on in E. 19 G. 3. (Thurſday 6th M). The 


cauſe had been tried at the preceding ſpring aſſizes for Hampſhire before Ho- 
tham Baron. There were fix iſſues, but the material one was, whether BA 
ſel had been duly elected an alderman; and this, with three others, was found 
againſt him. One of the points on the motion for a new trial was this: In 
1778, Bliſl and one Pike were put in nomination at an election of aldermen. 
The afſembly conſiſted of the mayor ¶ Linzee) and three aldermen, Pike was 
chamber lain of the corporation, and the mayor rejected him as ineligible on 
that account, becauſe the auditors of the chamberlain's accounts are al- 
derman, and he could not hold an office in the exerciſe of which he would be 
liable to audit his own accounts. The three aldermen however voted for 
Pi,; the mayor alone for Biel; but he told the aldermen that their votes 
were thrown away, and declared P/://-/ duly elected, and ſwore him in: The 
anſwers given to the objection, juſt ſtated, to Pike's eligibility were, 1. that, 
although the uſage fince the charter of Cir. 1. had been to appoint the audi- 
tors from among the aldermen, there was no proviſion in the charter render- 
ing that neceſſary, and, before the charter, they had been ſometimes choſen 
from the burgeſſes at large. 2. That if the two offices were incompatible, then 
the acceptance'of the higher of the two (that of aldeman) ipſo fatto vacated 
the other. For this ſeveral authorities were cited (Com. Dig Tit office B. 6.) 
and the court was of opinion that the law was 10. Bearcreft, Groſe, Serjeant, 
and During ſhewed cauſe—Davie ſerjeant for the detendant. 
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to inſert Linzee's name. The greateſt number of ſcratches 
were for him; the next for Lord Hawke (alſo an alderman), 


Tbe Kis and the feweſt for the defendant ; but Carter inſiſted, that, 


notice having been given of Linzee”'s being incligible, the 


votes for him were thrown away, and that only Lord Hawke 


(who had ſent a letter ſtating that he was ineligible, being 
confined by ill health, and not having taken the ſacrament 


within a twelvemonth (:),) and Godwin ſhould be ballotted 


for. Rickman inſiſted, on the part of Linzee, that, as he 
had never acted ſince Michaelmas, 1778, and there had been 
intervening mayors, de facto, ſince his former mayoralty, 
he did fall within the meaning of the act of Queen Anne. 
Accordingly his friends proceeded to ballot for him, and, 
on reckoning the number of balls; there appeared to be twen- 


ty-one for Linzee, and only twelve for Godwin : but Carter 


ſtill profeſſing to conſider Godwin as duly elected, he was 


. ſworn in, and took upon himſelf the duties of the office. 


_ Bearcroft, Groſe Serjeant, and Lee, ſhewed cauſe.— 


They admitted, that the only queſtion was, whether Linzze 


was ineligible, and the votes given for him thrown away, 
for that, if the law was not ſo, Godwin's election was void. 


But they contended, that, under the circumſtances of the 


caſe, Linzee's ineligibility was clear, and that the eleCtors 
were ſo fully apprized of it, that the court ought to decide 


the queſtion in this ſtage of the proceeding, without the cir- 
cuity and expence of a trial on an information in the nature 


of quo warranto, Linxee's conduct, they ſaid, was manifeſt- 
ly, and throughout, a meer trick and contrivance, to evade 
the ſtatute of Queen Anne, and entitle him to act as mayor 
at any time, when he ſhould have a turn to ſerve as return- 
ing officer for the borough. He had not ventured to ſwear, 


that Bliſſel was, or that he believed him to be, an alder- 


man, when he was choſen mayor, but only that he aged as 
ſuch (&), plainly admitting thereby, that he knew he was 
not duly entitled to that office, and he had voted for him 


as mayor, knowing his defect of title as alderman, merely 


that one of his own party might, de fadlo, take upon him- 
ſelf the office, to give him a pretext of being eligible for 


the enſuing year. Bliſſel, not being eligible, was no mayor, 


and therefore, by the expreſs words of the charter, Linzet 
continued to hold over, and conſequenily was ineligible at 
the laſt election. His not having de d during Bliſſel's yeat 


could not make any difference, becauſe the ſtatute of Queen 


00) Supra, P. 382. note (27. 


(i) 13 Car. 2. ſtat. 2. cap. 1. J. 12» 
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388 


Anne applied to mayors de jure. — They cited the caſe of 1780. 
Rex v. The Corporation of Cambridge (1), in which the court - 


had decided the validity of an election of mayor, on a rule 
to ſhew cauſe, upon the ground that the facts were clear 
and indiſputable. 9 

The Solicitor General, on the other fide, contended, that 


The KING 
againſt 
 GopwinNs 


” 
- 


this caſe was not within the meaning of the ſtatute of 


Queen Anne,. the only object of which was, to prevent the 
office of returning officer continuing permanently in the 
fame hands. Here, there was no doubt, but Blifſel would 
have been returning officer, if an election of a member of 
parliament had happened while he continued, de fafo, to 
exerciſe the other functions of mayor He had never been 
ouſted from that office, upon an information in this court, as 
not having been duly elected, but, on the contrary, was 
treated as mayor, in the proceedings by which the corpo- 
ration had removed him. At any rate, this was too impor- 


tant 2 queſtion to be decided in this ſummary way. The 


whole ought to be put upon record, that it might be in the 


power of the parties to have the point ſolemnly argued. 


and adjudged, and, if they choſe, reconſidered, in ano- 
ther place, on a writ of error. 1 


Lord MansFIELD——The only queſtion now before 


the court is, whether the caſe is ſo clear, as that 
ve ought to refuſe an information to try the title, when 


it is admitted, that the perſon ſworn in had not the 


majority of votes. It is contended, that Linzee was clearly 
ineligible under the act of Queen Anne, becauſe, by the 
charter, he had a right to hold over, although, in fact, be. 
did not act as mayor, and Bliſſel did. The object of the 
act undoubtedly. is, that the ſame perſon ſhall not be return- 
ing officer during two ſucceſſive years. But there has been 


no caſe on the conſtruction of this al, and the court cans 


not, in a ſummary way, decide, whether the intervention 
of a mayor, de facto, makes a difference. It is ſaid, Bliſ- 
fel's eleQion was fraudulent. But both ſides have not been 
heard, and fraud muſt be manifeſt and groſs before the court 
will decide in the firſt inſtance. In the Cambridge caſe, the 
fraud was palpable. They had elected a gentleman. who 


was juſt gone to America, and there was no ground ſlated 
of any belief, that he would return within the year. If he 


had choſen to return on purpoſe, near half a year muſt have 
elapſed, before he could have had notice, ſo'as'to come 
back to England. However, in that caſe, the application 
was for a mandamus to proceed to chooſe a mayor, and 


(1) H. 7 Goo 3. Burr. 208. 


B b. making 
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1780. making the rule abſolute was not final, for the corporation 
might have returned to the mandamus, that there was 4 

The Kind mayor, if they had thought the former election could be 
againſi ſupported. | 


GopwiNn. 


oh a * The KiNG againſt Toms. 
May. | e 5 

| | T* HIS was a rule to ſhew cauſe, why an order of ſeſ- 

The parochial ſion, confirming a poot's rate, ſhould not be quaſhed, 

aſſeſſments for ] 78 a f a» | 

he Rearof Se. n the year 1558, which was the 4th of Phzlip and the 

Mich«:#s in Co- 5th of Mary, a private act of parliament paſſed, entitled, 

es eee « An act for the payment of tzthes in the citie of Coventrye,” 

cap. 60 are not by Which, after reciting, —That formerly the tithes, profits 

rateable te the and Caſualties, of the two vicarages, or pariſhes, in that 

poor. city (St. Michael's and the Trinity), were ſufficient for the 

maintenance of the vicars, but had, of late, fo much de- 

cayed, as to be inſufficient to anſwer that purpoſe, and that 

there was no ordinary way, by the law or ſtatutes of the 

realm, to inforce the inhabitants. to pay any other kind of 

tithes and duties to the vicars, than they themſelves ſhould 

think meet (a),—lIt was enacted, that the citizens and in- 

habitants of the ſaid city and ſuburbs ſhould pay their tithe; 

to every of the ſaid vicars, after the rate of twelve pence 

by the year for every ten ſhillings rent, by quarterly pay- 

ments, and every houſeholder paying ten ſhillings rent, or 

above, was diſcharged of the four offering days, but his wife, 

children, or ſervants, taking the rights of the church at Eaſ- 

ter, were to pay two-pence for their four offering days, 

yearly. If any variance ſhould ariſe for non payment of 

any tithes, or upon the true knowledge or diviſion of any 

rent or tithes; ſo that any houſes or other things mentioned 

in the act ſhouid efcape without rating, or if any doubt 

| ſhould ariſe on any other thing contained in the act, then, 


on complaint made by the party grieved, to the mayor, he 


was, by the advice of the council, to call the parties before 

. him, and make a final end, awarding coſts at his difcretion, 
and that of his aſſiſtants, and, if he did not make an end 

within a month after complaint made, or if any of the par- 

ties found themſelves aggrieved, then the Lord Chancellor 

of England, upon complaint to him made, calling to him 

the two Chief Juſtices, was to make ſuch final order, and 

award ſuch coſts as to him or them ſhould feem meet. 

(4) Infra, p. 388. note (m). 
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made abſolute (I). 


This act, manifeſtly very difficult in the execution, did 


not appear to have ever been enforced, till Rann, the vicar 
of the Trinity, attempted it.a few years ago, againſt Green, 
one of the inhabitants of that pariſh, by an application to 


the Chancellor; in conſequence of which, his Lordſhip; 
calling in the two Chief Juſtices, made an order on Green 
for the payment of the rate of two ſhillings in the pound. 
Green retuſed to comply with this order, and the act had 


not provided any particular method of carrying it into exe- 


cution. Rann therefore brought an action of aſſumpſit upon 
it, which was tried before Lord MANSFIELD. Io his de- 


claration in that action, the plaintiff deſcribed the ſtatute as 
being of the 4th of Philip and Mary; whereas the record, 


when produced in evidence, appeared to be of the 4th and 
5th of Philip and Mary. It was contended by the defen- 


dant's counſel, that this was a fatal variance, for that there 


was no ſuch year as the 4th of Philip and Mary, fince the 
Queen had reigned a year longer than her huſband ; this 
caſe differing from the common inſtances of ſtatutes def- 
cribed as of two different years of the ſame reign. In thoſe 
inſtances, as every act has relation to the firft day of the 
ſeſſion, (unleſs ſome other day is fixed in the act itſelf,) it 
was, they ſaid, indifferent whether both years were men-. 


tioned, or only the firſt, in the deſcription of the act, but, 


in the preſent caſe, the words © 4th and 5th of Philip and 
Mary,” made a material part of the deſcription.. A verdict 


was found for the plaintiff, but the fame objection being 


urged on a motion for a nonſuit, (which was made in 


Micbaelmas Term, 1 Geo. 3.) the court were of opinion, 


that the variance was fatal, and the rule tor a nonſuit was 
Had it not been for this miſtake in pleading, the plaintiff 
would probably have ſucceeded, for the court ſeemed to be 


clear, that the action of aſſumpſit would lie upon ſuch ar 


order (m). But ſtill there were great difficulties in the way, 
A new order, and a ſepafate action upon that ofder; would 


have been neceſſary againſt every individual, who ſhould 


diſpote the payment, and there was great oppoſition raiſed 
in both pariſhes againſt the attempt of compelling a regular 
compliance with the act. At laſt, both the vicars applied 
to parliament, and two acts were paſſed, the firſt for the 


pariſh of the Trinity, (19 Geo. 3. cap. 57-), the other for 


that of $? Michael's, (19 Geo. 3. cap. 60. ), by which a new 


(1) Hill, Serjeant, argued for the plaititf, and Jallace for the defendant; 
(m) Vide Bell v Btrrows C. L. E. 5 G. 3. Law of Ni. Prius, Ed. 1775: Pp. 
129. Vide, alſo ſupra, p. 10. Note [2]. a; 
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1780. modeof rating, and a more eaſy method of enforcing pay- 
A ment, were eſtabliſhed. | 3. „ 
The K1NnG The ſtatute relative to the pariſh of St, Michael's was 
2 on intitled, ©* An act for eſtablithing certain payments to he 
& made to the vicar of the pariſh of Sr. Michael's, in the 
« city of Coventry, in lieu of tithes, and for repealing ſo 
& much of an act of the 4th and 5th of Philip and Mary as 
& relates to the payment of 7ithes in the ſaid pariſh.” The 
preamble recites, that certain rates and payments had been 
made to the vicars of the pariſh, which compoſed the prin- 
cipal, and almoſt whole, of their emoluments [I]; that, 
by an act paſſed in the 4th and 5th of Philip and Mary, two 
ſhillings in the pound had been charged on the occupiers of 
all houſes, buildings, and gardens,. within the city and ſub- 
urbs, and made payable to the vicars of the reſpective pa- 
rithes therein; but no payment or claim bad ever been | 
made under the ſaid act, within the pariſh of St. Michael's; 
that, if enforced, it would now become an irtolcrable bur- 


| then, and a ſubje& of endleſs expence and litigation, and | 
that the vicar and inhabitants had come to an agreement : 
to raiſe, by a rate, certain ſums of money, to be paid to 
the vicars for the time being, in lieu of the ſaid antient ; 
rates and payments, and of all rights, and claims under the. 
ſaid act (m). The new ſtatute then enaQs, that all the an- ; 
tient rates ſhall ceaſe, and the ſtatute of Philip and Mary ; 
be repealed, and ſubſtitutes a new rate of aſſeſſment, de- p 
claring * That ſuch rate or aſſeſſment ſhall be in licu and full 
. «diſcharge of all antient paymen's, Eaſler offerings, tithes, f 
* and other eccleſiaſtical dues, claims, and demands what- 5 
* ſoever, heretofore paid or payable to the vicar, (except - 
4 ſurplice fees, and ſuch ſtipends, donations, and bequeſts I 
„ as have been heretofore, or ſhall be hereafter, beſtowed t 
«© upon the vicar for the time being) ();“ The rate to F 
be made by aſſeſfors, one half appointed by the vicar, and 
the other by the inhabitants, and the payment to be en- as 
forced by diſtreſs and ſale (o). By /. 28. an option is given * 
to the pariſh officers, to raiſe yearly, by a pound rate made 2 
by them in the proportions prefcribed by the act, any ſum 1 
not exceeding 3301. nor leſs than 280. and to pay the b 
ſame to the vicar by equal quarterly payments, “ clear of a 
% all taxes, deductions, charges, and expences whatſoe- 5 
& ver, parochial, parliamentary, or otherwiſe howſoever 5 
[1] So that probably from the time of Ph. and N. till this new act the vicars - 


were paid by arbitrary and voluntary contributions, in the ſame manner as 
betore the old ſtatute, Supra, p.386. note (a). 


" (m) ſ. 1. (n) [. 2: 7 (09) | 13. 
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&« which ſaid ſum is to be in full ſatisfaction cf all the vicar's 
« claims under this act,” and, in ſuch cafe, during ſuch p:y- 
ment by theparith officers, the power of appointing aſſeſſors 
is to ceaſe. IE . 

The order of ſeſſions now brought before the court 
ſet forth, „ "That it appeared, that, in a rate for the ne- 
&« ceſſaty relief of the poor of the pariſh of St. Michael, in 
« the city of Coventry, for one month, bearing date the 1ſt 
« day of December, 1779, the appellant was rated in the 
& words and figures following: | 

« The reverend Benjamin Toms, vicar of the ſaid pariſh, 
& for his parliamentary payments, in lieu of tithes—yearly 
% rent 200/-—10/,”- SOS | | 

Then, after ſtating that in the ſaid pariſh there are 
generally four or five rates for the relief of the poor in each 
year, the caſe recited, the proviſions of the act of 19 Ges. 
3. cap, 60, and ſet forth, "That, in parſuance of the ſaid 
act, and within the time therein limited, an aſſeſſment, 
bearing date the 13th of Auguſt, 1779, was regularly made, 
entitled “ An aſſeſſment. by an act of parliament (ſtating 
the title of the act) ſor the ſaid vicar for one year, amount- 
ing in the whole to the ſum of 2747. 14 5- the greater part 
of which hath been collected, and the remainder is now 
collecting by the ſaid vicar.” That the ſaid Benjamin Toms 
was rated as above to the poor of the ſaid pariſh, inwreſpe&t 
of the ſaid revenne accruing to- him from the ſaid a& of 


parliament and aſſeſſment made in purſuance thereof, That 


the annuaſ income received by the faid Benjamin Toms as 
vicar, before the paſſing cf the aQ of 19 Geo. 3. amounted 
in the whole to about go/. a year, including the Eaſter of- 
ferings which amounted to about 407. thereof, but that nei- 
ther he, nor any of his predeceſſors, had been aſſeſſed to 
the poor in reſpect thereof.“ | 

Dunning, Wheeler, and U* Ewes, argued in ſupport of the 


order of ſeflions.— They contended, that this was a ſpecies - 


of property clearly rateable under the ſtatute of the 43d of 
Elizabeth, Tiibes are expreſly mentioned in that ſtatute, 
and although there is no direct deciſion. that a modus is ratea- 
ble, the principle has often been recognized, as in the caſe 
of Rex v. Lambeth (9). This is in truth a modus eftabliſh- 
ed by act of parliament, both the ſtatute of Philip and Ma- 


ry, and that of the preſent King, declaring, in their very 
titles, that the payments were to be in lieu of tithes, The ex- 


emption in the 28th ſeCtion of the preſent act, from whence 


7 7. $ Geo. 1. 1 Str, 525. 
| it 
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it was argued at the ſeſſions that the aſſeſſments, however 
made, were not liable to the poor's rate, afford the ſtrong. 
eſt proof to the contrary, for it is very ſtrange reaſoning 19 
ſay, that where an expreſs exemption is given in a particy- 


lar cafe, ſuch exemption is alſo meant to take place in aro- 


ther caſe, where nothing is ſaid about it. If the vicar was 
never rated before the new act, that only aroſe from ingul. 
gence, on account of the ſmallneſs of his income, and is nei- 


| thera proof that he was not then liable to be rated, nor a 


reaſon why he ſhould not contribute to the pariſh burtheng 
now that his falary has been encreaſed from gol. to near 
3o0ol. a year. 5 = Fe 
The Solicitor General, Lee, Digby, and Gough, on the o- 


ther ſide.—Theſe payments, though called tithes, are, in 


their nature, quite different, and reſemble rents arifin 

_ land, which have been determined not to be ratcable. 
art of the payment is given in lieu of Eaſter efferings, and 

they are clearly not rateablc— (Dunning ſaid he conceived 


they were) — If this attempt ſucceed, a fraud has been com- 


mitted both on the defendant, and on Rann, for it was cer— 


tainly not in the contemplation of the parties, when the two 


aQs paſſed, that there ſhould be any deduction from the 
new ſalary (Lee ſaid he ſpoke this of his own knowledge, 
having been counſel for Rann in ſupport of his act, when it 
was depending in parliament)— If any ſuch deduQtion had 
been intended, why was it not expreisly mentioned in 
the bill, which would have given the vicar an opportuni- 
ty to object, or oppoſe it? By , 30. of 19 Gee. 3. cap. 60. 


half the expence of the act is to be paid by the vicar out of 


the firſt money collected under it, and, as the ſubject of 
this rate is the firſt aſſeſſment under the act, and, he is rated 
to the full amount, he will pay for what, in truth, he will 


28. there is little ſtreſs to be laid upon any argument from 


| thence, on one ſide or the other. They may have been in- 
ſerted from ſome idea that the ſalary would otherwiſe be 
Tateable if paid in a groſs ſum by the pariſh. e 


Lord MANSFIETD— This is in the nature of a private 


act of parliament, where the legiſlature only lends its aid to 
the agreement of the parties, in order to render it effectual, 


when any public reaſon ſtands in the way. The payments 


eſtabliſned by the act of Philip and Mary were not rateable 


under the ſtatute of 43d Elizabeth. They were in the na- 
ture of rents for houſes, which are not rateable. Thoſe pay- 
ments, if enforced, would have been double what has been 
ſubſtituted in their place, but, on the other hand, the m 

DO EO; . 
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medy by application to the ſummary juriſdiction given to 1780. 
the Chancellor and the two Chief Juſtices was very incon-- -= 
venient to the vicar, —(His Lordſhip here ſtated the dif- The KIR 
ferent proceedings in the caſe of Rann v. Green) Upon — 
this the pariſhioners and vicar of St. MichaePs came to an ; 
agreement. For what ? Not that the new payments ſhould 
be made liable to a duty to which thoſe which they were 
ſubſtituted for were not liable. The agreement was, that 
the vicar ſhould receive to a 4% amount, but more eaſily. 
If the ſum ſhall amount to 280/. the vicar is io receive 
that ſum clear of all parochial and other deductions, provi- 
ded the pariſh chooſe to take the collection of the rate up- 
on themſelves, This they certainly will do, whenever it is 
likely to exceed the 280/. The vicar will only have the 
collection to make, when it falls under the ſum. Is it poſ- 
| ſible that it could be intended that when he received 4% 
than 280/. it ſhall not be free from all deductions? J am 
clear that the true meaning of the act is, that this property 
ſhall not be rateable to the poor. 2 i | 

WiLLES and ASHURST, Juſtices, of the ſame opinion, 

BuLLER, Juſtice, abſent. - 

The order of ſeſſions, and the rate, quaſhed [1], 


£ 


1] In T. 22 Geo. 3. the rateability of the new payments in the pariſh of the 
Trinity came in queſtion upon a ſpecial verdiet, inthe cafe of Rann v. Pickin & 
others, when the court declared, that the ground of the deciſion in Rex v. 
Toms, was the agreement and optional clauſe; and, as the act relative to 
Rann's pariſh did not paſs by agreement with the pariſhioners, and contains na 
clauſe like 19 Geo. 3- C. 60. ſ. 28. they held, that the payments chere are ratea- 
dle. The cafe was argued by Ba/guy, for the plaintiff, and Dq rell, for the de · 


endants. 
| . , Reg VC 
PAYNE againſt ROG ERS. roo ned 


and his landlord had brought an action on the caſe, IR _ 


in his name, for an encroachment on the common by in- gf his tenant, 
cloſure, and had offered to indemnify him againſt all cofts procute a releaſe 
and charges in the action. Pending the ſuit, the defendant fem, the nomi- 


[ HE plaintiff was tenant of a commonable tenement, If a perſon who 


procured a releaſe from the plaintiff, upon which the land- 8 
lord obtained a rule to ſhew cauſe, why this releaſe ſhould the releaſe to be 
not be delivered up to be cancelled, and he be permitted to &Ivered up, 
. . . ; and permit the 
proceed in the cauſe, in the name of his fènant. — Jandlord to pro- 
The rule was oppoſed, on the ground that the court cœed. 
could not interfere, as the landlord was not a party on the 
record; that he had not been under any neceſſity of uſing 
his tenant's name, but might have ſued in his own, for an 
injury done to the inheritance; and that the defendant could 
; | FO a not, 


_ 


E 
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| 1780. not, with prudence, go on in this action, becaule the te. 
◻ nant was not able to pay coſts, if there ſhould be a verdid 
pgs againſt him. ) | 
Rüez is. The court expreſſed great indignation at this attempt of 
the defendant, to prevent a landlord from trying a right in 
the name of his tenant. ASHURST, Juflice, ſeemed to 
doubt, whether the landlord could have fued in his own 
name, under the circumſtances of the caſe, as ſtated by the 
afnidavits; and Lord MANSFIELD ſaid, that, as to the dan- 
ger of the defendant's loſing his coſts, that would be the 
proper ſubject of an application for the interference of the 

court. | 


Howarth, in ſupport of the role Baldwin, for the de- 


fendant. 
PuLLER, Juſtice, abſent. 


BROWN and another, Executors of GRA- 


* 


VATT, againſt BULLEN, Aſſignee of Fox, 


1 a Bankrupt. 


8th May. a . 5 | TH ee ; 

Ws Ln. C'TION for money had, and received, tried before 
1 Lord MANSFIELD, at the Sittings for Middleſex, be- 
ie for a credi- : BY Or an = AE : 
tor's mare under fore laſt Hilary Term; vert for the plaintiff, but with 
an order of com- leave to move to ſet aſide the verdict, and enter a nonſvit, 
miſſioners of Davenport, accordingly, obtained a rule to ſhew cauſe, on 

bankrupt for a ? * 1 Je 
dividend. In Thurſday, the 27th of January, which came on to be argued 
ſuch action, the on Wedneſday, the gth of February. „ 
proceedings be. The Solicitor General, for the plaintiffs ;—Dunning, and 
fore the commiſ- 7 a 7 
ſioners are con- Davenport, for the de fendant. wo 
clufive evidence The caſe, upon his Lordſhip's report, appeared to be as 
of the debt.— follows: —The teſtator, Gravatt proved a debt of 410/. 
And the aſſig- . . 2 | 
nees cannot ſet I 5. 7d. under the commiſſion againſt Fox. Afterwards, a 
off a debt due dividend of fix ſhillings in the pound being declared by the 
i. the plain- commiſſioners, and Gravatt having died in the interval, the 
_— y -- plaintiffs, as his executors, demanded their ſhare of the di- 
vidend, amounting to 1231 1d. which the defendant refu- 
ſed to pay, alleging, that there was a balance due by Gra- 
vatt to the bankrupt. Upon this, the plaintiffs brought this 


a notice of ſet-off. 6 
At the trial, it was contended, on the part of the defen- 
dant; 1. That the action could not be maintained, the only 
method of recovering debts, proved under a commiſſion of 
bankruptcy, being by application to the Great Seal; 2. 
That, if the action was maintainable, the conſideration and 
circumſtances of the debt muſt be gone into, and proved, as 
| in 


The rule made abſolute. | 


action. The defendant pleaded non aſſumpſit, and delivered: 
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in other actions of aſſumpſit; 3. That, if this was not in- 
cumbent on the plaintiffs, yet it was competent to the de- 
fendant, to avail himſelf of the notice of ſet-off —  _ 

Lord MANSFIELD over-ruled. all , thoſe points. He 


thought, 1. That the action was maintainable; 2, That 


the only way to queſtion the proof of the debt taken 
by the commiſſioners, was by petition to the Chancellor, 
that by the ſtatutes, the oath of the party is to be the 
prcof of the debt, and a particular penalty is impoſed for 


{wearing to a falſe debt (r); and, 3. That, as the com- 


miſſioners have a power of ſetting off mutual debts (s), 
the ſum proved muſt be taken to be the balance due; but 


if it ſhould happen, that only one ſide of the account 


appeared before the commiſſioners, or that any ar- 
ticle was omitted on either ſide, on application to the 
Great Seal, the account would be again opened, and re- 
ferred to the commiſſioners, or, in caſes of difficulty, to 
the Maſter. Ns 1 | | Mt Sos 
Theſe topics were now enlarged upon, on the part of 
the plaintiffs. id enn 
For the defendant, it was admitted, that relief might 
haye been obtained by application to the Great Seal; but 
it was laid, that it did not therefore follow, that the 
defendant might not avail himſelf of the truth and juſtice 
of the caſe, on the trial of an action at law. Indeed the 
action itſelf was novel, and would, if eneouraged, tend to 


| diſturb the execution of the bankrupt laws, which never 


meant to ſubje& aſſignees to actions from creditors. ' The 
proper courſe, and daily practice is, for them to ſeek. their 
relief by application to the Chancellor, But if the action 
is maintainable, as the plaintiffs have choſen to come into 
a court of law, they muſt be ſubject to the ſame condi- 
tions with others ſuing in the ſame ſort of action; they 


muſt give the regular evidence of their debt, there being 


no inſtance where a man can, in a court of law, ſub- 


ſtantiate a demand by his own oath. The intention of 
the bankrupt laws was only, that the oath of the creditor 
ſhould be concluſive to the effect of entitling him to vote 


tor aſſignees. For every other purpoſe it may be queſti- 
oned. The plaintiffs muſt alſo ſubmit to have the de- 
mands of the aſſignees ſet off againſt them there being na 
exception of which they can avail themſelves in the ſta- 
tutes of ſet-off. If the defendant were to go before 
the Chancellor, be would perhaps direct an iſſue, and 


then the parties would, after that circuity, find them- 


( 5 Geo. 2. cap. 30. § 29, 'T 5)5 Geo, 2, cap. 39-J 23. 


ſel ves | 
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1780. felves in the ſame ſituation as they now are in. If the 
V GYeſendant, not being allowed to ſet off the debt due by the 
Bzown plaintiffs, ſhould be driven to ſue them in another action, 
EE they may, in the mean time, have paid away what they 
" ſhall receive under the dividend, and by pleading plene 
adminiſtravit deprive him entirely of all remedy. 
Lord MANSFIELD ſaid, this was a general queſtion, 
and ought to be looked into. That at preſent, of the two 
opinions, he was rather inclined to hold that the action 
would not lie, than that proof could be admitted to queſ- 
tion the debt, or the amount ; for, if that could be 
done, and the ſum found by the verdi& ſhould differ | 
from that proved before the commiſſioners, the action 0 
would not make an end of the matter, but the parties 
muſt go back to Chancery, to have the dividend altered, 
which would be circuitous and inconvenient. 
The court took till this term to conſider of the caſe, 
and, now, Lord MansFiELD delivered their opinion as 
follows: 9 1 
Lord MA Ns FIELD (After ſtating the facts of the caſe, 
and the different points which had been agitated) I allow- 
ed the plaintiffs to recover their ſhare of the dividend 5 
againſt the aſſignees, as money poſitively and expreſs|y £ 
paid into the hands of the aſſignees for their uſe. We 
are all of opinion, that the direction was right, that the 87 
action was maintainable, and that, after a debt is li- hy 
quidated before the commiſſioners, it cannot be litigated 
but by an application te the Great Seal. Mr. 7u/tice Bur. 
LER defires it may be underſtood that he concurs in this 


gpinion. es | 
: 'The rule diſcharged, 


Hl 1 
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tween the gth of November, and the 23d of December 


acknowledged that the ſingle duties were due, and unpaid ; 


r 
ARGUED and DETERMINED | 


IN THE 


1 N | | 
* Trinity Term, 
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STRACY and another, Aſſignees of B1sHoP, muy, 
a Bankrupt, againſt HuLst and others. zoth May. 


1 ng S was an action of treſpaſs againſt Hulſe and it a candle- 
L Benyon, two juſtices of the peace, and Bartborp maker, e 
an exciſe- officer. It was tried at the laſt aſſizes for the 1 i 
county of Eſfex, before ASHHURsT, Juſtice, when a comes a bank- 
verdict was found for the plaintiffs, with 59/. 6s. 4d. e area 
damages, ſubje& to the opinion of the court, on a caſe — — any 
which ſtated as follows: — A commiſſion of bankrupt his effects; the 
was iſſued againſt Biſhop (who was a candle-maker) on oC conc 
the 4th of February, 1779, and his eſtate aſſigned to the the ore" 
plaintiffs on the -1 7th of that month; the act of bank- utenfils and ma- 
ruptcy having been committed on the 29th of January tense, 3 
preceding. On the 4th of March, an information was ſignees; and 

txhibited againſt him, before the defendants Hulſe and they may be dil. 
Benyon, for not paying 29“. 137. 2d. the ſengle duties wained. 
then due, and payable, for candles made by him, be- 


1778. On the ſame day on which the information was 
exhibited, he was ſerved with a ſummons to attend the 
Juſtices on the 6th of March, which he did; and then 


whereupon they convicted him in the penalty of double 
| : | duties, 
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duties, amounting to 591. 6s. 4d. and iſſued their war- 
AX rant to the defendant Barthorp, and another exciſe-officer, 


e authoriſing and commanding them, and every of then, 
that upon all the candles, and all the materials and utenſils 
for making of candles, in the cuſtody of Biſhop, or an 
« perſon or perfons in truſt for bim, they ſhould levy the 
cc ſum of 591. 67. 4d. recovered againſt him, for a ce. 
cc tain offence committed by him againſt the laws and ſta- 
© tutes of exciſe, whereof he ſtood convitted ;” then 
directing a ſale, if they ſhould not be redeemed within 
ſix days; and if there ſhould be any overplus, to rendes 
it to Biſhop. By virtue of this warrant, the officers dif. 
trained the goods in the declaration mentioned, (being can 
dles, materials and utenfils)* which were before and at the 
time of, the diſtreſs, in the poſſeſſion of the plaintiffs, as al. 
ſignees. When Biſhop appeared before the juſtices, he in. 
formed them, that be was a bankrupt, and could not pay 
the duty; and that his effects had been aſſigned, under the 
commiſſion, to the plaintiffs. After the diſtreſs, the plain- 
tiffs tendered the ſingle duties to Bartborp, which he refu. 


ſed to accept, — The queſtion was, Whether the faid | 


oods were liable to be diſtrained for the ſaid double duties 
under the circumſtances of this caſe.” | | 
There were two arguments; the firſt in Eaſter Term 
laſt, on Friday the 21ſt of April, by Mingay for the plain. 
tiffs, and Frſtine for the defendants; the other this day, 
by Morgan tor the plaintiffs. Peckbam was for the defen- 
dants, but'the court thought it unneceſlary to hear him, 

The queſtion. turned upon the conſtruction of certain 
clauſes in the ſtatutes of 12 Car, II. cap. 24. 15 Car. II. wy, 


11. and 8 Anne, cap. g. 


By 12 Car. II. cap. 24. J 45: the juſtices are authoriſed 


and required to iſſue warrants for levying the forfeitures, 
_ penalties, and fines, impoſed by that act (which relates 


to the exciſe on beer and other liquors), en the goods and 
chattels of the ; gw and to cauſe ſale to be made of the 
ſaid goods and chattels (if not redeemed within a limited 
time), rendering to the party, the overplus, if any be. 

By 15 Car. II. cap. 11. /. 13. all the brewing veſſels, and 
utenſils for brewing, into whoſe hands ſoever they ſhall 
come, and by what conveyance or title ſoever they ſhall be 
claimed, ſhall be liable and ſubject to, and are thereby char- 
ged with, all the debts and duties of exciſe, in arrear, and 
owing by any perſon or perſons, for any beer or ale made 
within the ſaid brewhouſe ; (that is> the brewers common 
and uſual brewhouſe (a), and ſhall alſo be ſubject to all pe- 


(a] fn ; 
| nalties 


r war” 
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nalties and forfeitures incurred by ſuch perſon or perſons, ſo 
uſing the ſaid brewhouſe, for any offence againſt the laws and 
ſtatutes for exciſe; and it ſhall be lawful in all caſes to levy . 
debts and penalties, and uſe ſuch proceedings againſt the uten- 
ſils therein contained, as it might he lawful to do, in caſe the 
debtor or offender uſing the utenſils, had been truly and real- 
y the owner and proprietor. of the ſame. h 

By 8 Anne, cap 9. (made perpetual by 9 Anne, cap. 21. J. 
1.) the exciſe on candles was introduced; and, by / g of 
that act, all makers of candles, who ſhall refuſe or neglect 
to pay the duties, are to forfeit double the ſum, TT 

The fame ſtatute, /. 19, enacts, That all the candles, and 
all the materials and utenſils for the making of candles, in 
the cuſtody of any maker or makers of candles, or of any 
perſon or perſons, to the uſe of, or in truſt for, ſuch maker 
or makers of candles, ſhall be liable and ſubjeQ to, and are 
thereby made chargeable with, all the debts and duties, for 
candles, in arrear, and owing by ſuch maker or makers, for 
any candles by him, her, or them, or in his or their work- 
ing-houſe, or places aforeſaid, (enumerated /. 6.) made, and 
ſhall alſo be ſubject to all penalties and forfeitures incurred 
by ſuch perſon or perſons ſo uſing ſuch work-houſe, or o- 
ther place, for any offence againſt this act, relating to the 
ſaid duties upon candles; and that it ſhall and may be law- 
ful, in all ſuch caſes, to levy debts and penalties, and uſe 
ſuch proceedings, as may lawfully be done by this a, in 
caſe the debtor or offender were the true and lawſul owner 
of the ſame. 2 

And, by /. 27. it is enaQted, © That all and every the 
« powers, authorities, directions, rules, methods, penalties, 
© forfeitures, clauſes, matters, and things, which in and by 
« 12 Car. II. cap. 24, or by any other law now in force rela- 
« ting to the revenue of exciſe upon beer, ale, or other li- 
&« quors, are provided, ſettled or eſtabliſhed, for managing, 
« raiſing, levying, collecting, regulating, or recovering, ad- 
« judging, or aſcertaining the duties thereby granted, or a- 
« ny of them, (other than in ſuch caſes, for which other pe- 
&« nalties and proviſions are made and preſcribed by this act) 
« ſhall be exerciſed, practiſed, applied, uſed, and put in exe- 
« cution in and for the managing, levying, collecting, miti- 
„ gating, recovering, and paying the ſaid duties upon can- 
edles hereby granted, as fully and effeQually, to all intents. 


and purpoſes, as if all and every the ſaid powers, c. 


« were particularly repeated, and again enacted in the bo- 
dy of this act.“ | 
74 After 
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4 After the firſt argument, Bur LER, Juſtice, obſerved, that 
it was clear the action ſhould not lie againſt the juſlices, be- 
cauſe the warrant followed the words of the act of- parlia- 


ment; and therefore if the goods diſtrained were not liable, 


the officers had acted without any authority. The reſt of 


the court ſeemed to be of the ſame opinion, and the counſe 
for the plaintiffs gave the caſe up to the defendanis Hulſe 


and Benyon. 5 „ | Figs | 

But, with regard to the legality of the diſtreſs, they in- 
ſiſted, that, as the aſſignment had been made before the 
conviction, the goods were no longer in the cuſtody of the 
maker, nor of any body in truſt for him, but in the hands 
of the aſſignees as truſtees for the creditors; and therefore, 
they were not liable to be diſtrained under the 19th ſection 
of 8 Anne, cap. 9. This ſection differed, they ſaid, material- 
ly from 15 Car. II. cap. 11. ſ. 13. which ſubjects brewing 
utenſils to the duties and penalties inte whoſe bands ſorver, 
or by whatever title, they ſbould come. Thete might be a 
good reaſon for the difference between the two proviſions; 
By 15 Car. II. the beer and materials are not made liable; 


and, as to the brewing utenſils, they are of a bulky nature, 


and of great value, not liable to be often ſold or transferred; 
and therefore, purchaſers might be expected to enquire what 
liens there are upon them; whereas candles, and materials 
for candles, are the daily ſubjects of ſale: add it would be 
highly inconvenient if they could be followed for the duties 
and penalties into the hands of third perſons. If the law 
were ſo, no perſon could ſafely purchaſe candles, or any 
thing employed in making them, in open ſhops. The 27th 
ſection of the ſtatute of Queen Anne did, indeed, extend all 
the cee and modes of recovery mentioned in former 
exciſe laws to the caſe of candles; but, by the exception in 


the ſame ſection, this was only to be in caſes for which no 

penalties or proviſions were enacted by the ſtatute of Queen 

Anne itſelf; and the preſent was a caſe where a new pfrovi- 
, ie p P 


ſion was made by that act; the candles and materials being 


| thereby rendered liable, which beer, or the materials for 


brewing, are not by the act of 15 Car. 2. The 1gth ſec- 


tion of the act of Queen Anne, only meant to give the king 


the ſame remedy by diſtreſs for the duties and penalties, as 
he had at eommon law, or under the ſtatute of 33 Hen. VIII. 


cap. 39. by a writ of extent; and as an extent does not, in 
the caſe of bankruptcies, attach on the goods, if iſſued after 


the 
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the aſſigument, nor, in the caſe of actions, if after judg- 
ment; (which laſt point was ſettled in the late caſe of Up- 
om v. Somner in the Common Pleas (a) ſo here the aſſign- 


ment being previous to the conviction and warrant of diſ- 
treſs, the goods were not liable. Indeed the very clauſe in 
the warrant, directing the overplus to be paid to Biſhop, 


ſhowed, that this diſtreſs could not be juſtified, for how 
could he be intitled to the overplus of goods not his proper- 
ty, but veſted in the aſſignees to be diſtributed among his 
creditors ? ; 

On the part of the defendants, the law with regard to ex- 
tents was admitted to be as ſtated ; but it was ſaid, that it 


could not affect this queſtion, which depended on the words 


of the exciſe acts; and that there was no ſubſtantial dif- 
ference between the two clauſes of 15 Car. II. cap. 11. and 
8 Anne, cap. 9.; or, if there was, the general proviſion in 
/. 27. of the act of Queen Anne, extended every remedy 

iven by the one to cales under the other. That the gene- 
ral policy of all the exciſe laws, is togive a lien upon the 
ſubject- matter of the duty, and the utenſils employed; and 
with regard to malt, (the firſt act concerning which was 13 
Wil. III. cap. 5.) it had been decided by the court of Exche- 
quer in two different caſes, viz. the Attorney General v. Se- 
nior, and Rex v. Fowler, that, though there has been an 


aſſignment under a commiſſion of bankrupts, it continues li- 


able in the hands of the aſſignees. | 

Lord MANSFIELD—This caſe, by admiſſion, gives up 
a great part of the argument we have heard; for it admits, 
that the goods in the hands of the aſſignees, were liable to 
the ſingle duties. We think the queſtion depends entirely 
on the 19th ſection of the act of Queen Anne ; and it is 
clear, by that ſection, if the goods diſtrained were liable to 
the ſingle duty, that they alſo were to double duty. The 
queſtion therefore is, whether the aſſignees do not, by pri- 
vity,. ſtand in the place of the bankrupt as to all the reſt of 
the world, They are his repreſentatives. Every equity 


that would affect him, they are liable to. If he has pledg- _ 


ed, they muſt redeem; They cannot have the wife's cho/e 
in action, without making a proviſion for her. The cafe of 


third perſons, who have bought candles, is very different. 


The warrant does not reach them. This is not a new queſ- 


tion. It has been repeatedly determined in the Exchequer, 


(a) C. B. H. & E. 19 Ges. 3. 2 Blackſe. 1351, 1294. 
that, 
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1780. that, as to this ſort of lien, the aſſignees and the bankrupt 
A are the ſame. The caſes of Attorney General v. Senior (1,) 
vor and Rex v. Fowler (2.) are in point. 
The Peoſlea to be delivered to the defendants. 


Hus. 
BouRN PII. 


(I.) That was an information in the court of Exchequer, in 1739, by the 
Attorney General (Sir Dudley Ryder) againſt Senior a bankrupt, and his two af. 
fignees ; which ſet forth, that Senior, (being a malſter), between June, 1737 
and the May before the filing the information, made malt for ſale, for which : 
duty of ſix-pence in the buſhel ought to have been paid; and that, in Juni ir 
1737, a commiſſion of bankruptcy iſſued againſt him; that, at the time of hi 
bankruptcy, he was indebted in divers ſums for duties on malt, and was po. 
ſeſſed of ſeveral quantities of malt, for which no duties had been paid; that 
the aſſignees had diſpoſed of that maſt, part of which had been charged with 
the duty by the officer, and part not; and that the duty for the ſame was ij! 

owing z. that the aſſignee had been applied to for payment, and had neglected 
to pay, and refuſed to diſcover the quantity they had poſſeſſed themſelves of j 
and praying a diſcovery of the quantity cf malt the bankrupt was poſſeſſed of 
at the time of the bankruptcy, and whether the ſame was then charged with 

the duty, and how much malt came to their hands for which no duty had been 
paid, and how much the duties amounted to, and that they might pay the ſame 
to the King's uſe. YR 
The bankrupt, by his anſwer, admitted that at the time of his bankruptcy he 
was indebted for malt duties 93/7. and was then poſſeſſed of 724 buſhels of 
malt, which was ſurveyed and charged with the duty, but no part thereof 
paid. The aſſignees ſaid, that an aſſignment was made to them on the 24th 
of January; that they poſſeſſed and ſold 724 buſhels of malt, the duty on which 
amounted to 18“. 125. that they had no notice of the debt due to the Crown, 
until after they. had ſold the malt; that, afterwards, they had notice, but refu- 
ſed to pay, not thinking themſelves liable ; that, by the bankruptcy and af- 
ſignment, they were adviſed the property of the bankrupt's effects were diveſt- 
ed from him, and legally veſted in them, without rotice of the King's debt, 
and. before any ſtep was taken on his behalf to affect the property, or render the 
bankrupt's eſſects liable to the demands of the crown. 

The Attorney General replied ; and, on hearing him, and the Sol/c7for-Gene- 
ral, for the crown, and Mr Booth, and Mr.-#:{brub.imm, for the defendant, it 
was referred to the Deputy Remembrancer, to examine, and report to the 
court, what quantity of malt had come to the hands of the affignees which 
belonged to the bankrupt, and to take an account of the value thereof, and 
likewiſe of what money was in arrear from, and due and unpaid to his Ma- 
jeſty by, the bankrupt, for the duties on the ſaid malt, or on any other, and 
what quantity of malt made by him at the time when the aſſignees took poſ- 

ſeſſion of the malt belonging to him—all juſt allowances to be made—the cauſe 
to continue in the paper till the report. : „ 

On this order the aſſignees ſubmitted, and paid the duty, and no farther pro- 
ceedings were had. 8 FR a a 
(2.) The cafe of Rex v. Fowler came on in 1779. On the 1gth of Ma, 

1778, a.commiſſion of bankrupt iſſued againſt Fowler, who was that day 

found a bankrupt, and a provifional aſſignment executed to the meſſenger. 
On the 2oth of May an extent ifſued againſt him, upon an inquiſition taken 
that morning, ſor above 230c/. due. for malt duties, directed to the ſheriff of 

Suffelk, who, by virtue therecf, entered on the bankrupt's premiſes, and ſeized 

upwards of the value of 2300/. The aſſignees applied to the Solicitor of the 
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This not being done, they preſented a memorial to the commiſſioners, requeſt- 
ing that the money ariſing from the ſale of the malt might be paid over to 
them, the malt having been ſold to the ſheriff under a writ of Ven ditiont expo- 
nas which had iſſued on the return of the extent. Upon this a rule was made 


by the court of Fæcbegner, on the motion of Mr Kenyon, that the Attorney Ge- 
r their 
claim 


eral ſhould ſhew cauſe why the aſſignees ſhould not be at liberty to ente 


— — —— — — — 


Exchequer, and to the ſheriff, to withdraw the extent, and deliver up the malt. 


| 


| 401 
nkr upt Auim of property to the malt, notwithſtanding the time for ſo doing was expi- 1780. 
* (1 ) red; and to plead to the writ of extent, the money in the mean time to remain — — 

in the ſheriff's hands. | | 70 8 FED 
ny in The Artorney General did not mean to ſhew cauſe ; ſo that the aſſignees againſt 

; would have pleaded, and the matter have come before a jury; but none of ys. 
NELL, the facts being diſputed, it was agreed, that the Attorney General ſhould bring n 

on the queſtion on the validity of the extent, in the form of ſhewing cauſe. 
by the \ , Thecounſel for the aſſignees, relied on the effect of the aſſignment under 
| wa = the commiſſion of bankruptcy, and the change of property. They admitted, 
my N that they were liable for the duties on the malt of which they poſſeſſed them- 
Rk, ſelves; but, as to other duties in arrear, they contended they were not liable. 
TI They relied alſo on the difference in the words of 15 Car. 2. c. 11.4 14. with 
32 reſpect to the exciſe on beer, by which it is enacted, That all and every the 
* « brewing utenfils, into whoſe hands ſoever they (hall come, and hy what con- 
7 . z te yeyance or title they ſhall be claimed, c. and thoſe of 13 Wil. 3. cap. 5. 
* 5 \. 18. (the 1ſt ſtatute impoſing a duty on malt), which were not, they ſaid, 
* of ſo extenſive an import. p . 8 8 | 
ie] Fy q For the crown, the caſe of Rex v. Senier, and ſeveral other determinations 
» : p of the ſame ſort were cited ; And aro | CIR 
. — j The court determined, that the extent was legal; and that the malt in the 
wy mehr, hands of the aſſignees, was liable to all the duties in arrear ; and the rule was 
diſcharged. $95 3 | ' 2 1 
5 The 18th ion of 13 Vril. 3. 25. 5 (the provifions of which a have os 
e lame renewed annually fince 1 Anne, Stat 2. cap. {+) is as follows: All malt in 
we * the cuſtody of any maker of malt, ſhall be liable and ſubjeſt to, and are here- 
E oy ; by made chargeable with, all and fingular the debts and duties of malt in 
55 + ** arrear, and owing by any perſon or perſons for any malt made by ſuch malt- 
, 1 « ter, or within his maltheuſe; and ſhall atſo be ſubject to all penalties and 
N = te forfeitures incurred by ſuch perſorr or perſons ſo uſing ſuch malt-houſe, for 
ry any offence againſt the laws relating to the duties on malt; and it ſhall be 
Pots, « lawful in all caſes to levy debts and penalties, and uſe ſuch proceedings a- 
: 4 5 e gainſt ſuch malt as it may be lawful to do in caſe the debtor or offender were 
4 - « the true and feal owner of the ſame malt. The 17th ſection is in the 
ing ſame words, mututis mutandis, with the 27th ſection of 8 Anne, cap. 9. 
debt, f f a 
ler the | . | kr. LIN 
-Gene- 
int, it 
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which , 338 r 
, and WM | a . nr = 
s Ma- BURNELL . gainſt MARTIN. 
r, and | | 1 Tueſday, 
cauſe | | | . „% èê mw᷑ Ea 4 : 
Ju Mero (by G, Wilſon) for a rule to ſhew cauſe na. owner þ 
why the detendant ſhould not be diſcharged out of ;jfo a bond as 
May, cuſtody on filing common bail, upon an affidavit, ſtating ; 3 _> 
LEY That, having borrowed 300 J. of the plaintiff, he had given eg 3 
taken him, by way of ſecurity, a mortgage of a term for forty- tog on the ben 
iff of five years of an eſtate let at 40/7. a year, and alſo a bond; 2 2 the 
mo that, the intereſt being in arrear, the plaintiff had filed a bill rogue pos og 
malt. of forecloſure, had ſoon after got into poſſeſſion of the eſtate, quity for a tore- 
jueſt- and had ſerved the defendant with a ſubpe@na to hear judg- cloſure. 
8 ment as on the 2gth of May; after which ſervice he had ar- 
made reſted him in an ection on the bond in this court; and that | 
Ge- the mortgaged premiſes were an ample ſecurity for the debt. 
dare ord MANSFIELD ſaid, the motion could not be complied 
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with, for that it had been ſettled over and over again, that 


Cc a perſon 


the pariſh cer- 
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1780, a perſon, in ſuch a caſe, is at liberty to purſue all his re- 
A medſdies at once; and the rule was refuſed. 


Bo aN AH. i. 


* 


Fr 
The Kino againſt the IN ABIT ANTS of 
5 FRAMPTON on SEVERN. 
Wednefday, 2 ED > mM 
31ſt May. _ : 18 . 
4 T T\WO Juſtices removed the wife and child of Samuel 
A fica | e 
33 | Minett (he having left them) from Frampton to Tre- 


returned tothe herne. On an appeal to the quarter ſeſſions for Giouceſter- 
$49 | cg ſhire, the order of removal was quaſhed by an order now re- 
. 
there 18 years, moved into th | 
| ny "_ was year 1751, the pariſh of Tretberne granted a certificate 
| 3 to the pariſh of Frampton on Severn, acknowledging Feb 
chat time, being Minett, and Ann bis wife, to be ſettled in Tretberne, under 
| hired and ſer- which certificate they lived in Frampton till the latter end 
theta Year of 1753, or the beginning of 1754, when they voluntarily 
| tified to, gain- returned to Tretberne, and had afterwards a ſon, named Sa- 
6 = "1599: <xnny muel, born there. Fob Minett, the father, continued to live 
And ſervice. * in Tretherne, for 17 or 18 years; when, having a relation 
| in Frampton dead, he went by himſelf (his wife being dead) 
to poſſeſs himlelfof the effects, and remained there about ſix 
months, when being taken ill, he was, by the pariſh of 
Tretherne, recommended to Glouceſler Infirmary, and there 
died. But, before he went to Frampton, to take poſſeſſion 
of his relation's effects, Samuel, the fon, was hired for a 
year to Robert Virry, in Frampton, and lived with him for 
two or three years. On going out of Virry's ſervice, he 
was hired again in Frampton to Ricbard Clutterbuck, and 
lived with him for two or three years, and till after his fa- 
ther died. The fon afterwards married and had a child, 
and his wife and child were the paupers who were removed 
by the two Juſtices: 5 £ 
1 4 Dux NIN G had begun to ſhew cauſe why the order of 
| =...» ſeſſions ſhould not be quaſhed, and cited Rex v. Sowerby (a), 


and Rex v. Taunton St. Mary Magdalen (b), but Lord 


MANSFIELD directed the counſel on the other ſide to go on. 
Howarth and Clyfford, in ſupport of the order of removal, 
_ obſerved, that in the caſe of Rex v. Taunton, the circum- 
" Nances were very particular. The extraordinary length of 
time during which the certificate had ſlept, was conſidered 
as a waver of it: but they ſeemed to doubt the law of that 


(a) H. 24 Geo. 2. Burr. Settl. Ca. No. 130. 


(6) T. 29 & 30 Geo. 2. 1b, No. 189. 


caſe. 


is court, which ſtated as follows: — In the 
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caſe.” It has been ſettied, they ſaid, in latter caſes, (as in 1780, 
Rex v. Spotland) (c), that a voluntary removal of a certifi 
cated perſon from the pariſh to which he has been certified, Phe Kn 
will not vacate the certificate; and this without any regard x, . 
to any interval or length of time If a pauper can, ß 
length; of time, deſert and annul a certificate, 5 is the >, 
line of limitation -to be drawn ? If a month's abſence from 
the pariſh will not do, will a year, or 10 years, of 18 years 
By analogy to the ſtatute of limitations, 20 years, at leaſt, 
ought to be required. Here, the certifying pariſh did not 
look upon the certificate as at an end; for they recommend- 
ed the father to the Glouceſter Infirmary, conſidering him 
ſtill as their pariſhioner. | | | 
Lord MansFie.D—The exact circumſtances of this 
caſe have not occurred before. though the principle of de- 
ſertion, by long diſuſe, 1s to be found in that of Taunton. 
But, here, there was no faith given by the pariſh of Framp- 
ton to the certificate, as to Samuel, whom they never heard 
of till he came there as an emancipated perſon, The caſe 
ſeems to me much ſtronger than that of Taunton. \ 
Writs and ASHHURST, Fuſticer, of the ſame opinion, 
BuutER, Juſtice. I am of the ſame opinion.-——There 
are no reaſons ſtated for the judgment in Rex v. Spotland, 
and it does not appear either that the court meant to con- 
tradict, or that the deciſion did contradict, the caſe of Rex 


y. Taunton. | 
| | The order of ſeſſions confirmed. 


Wedneſday, 


FUR IL u againſt NE WN HAN. 
| | 3: May. 


T* laſt Hilary Term, Baldwin had moved for a babes cor _ 1 


pus ad teſlifcandum, to bring up an American, who Was not grant a ba- 
a priſoner in the Mill priſon at Plymouth, to. give evidence #5 corpus ad | 
on the part of the plaintiff, in an inſurance cauſe, he being — 
the only witneſs in England who could prove the capture. ſoner of war 
The court thought there could be no habeas corpus to bring 1f a party refuſe 
up a Priſoner of war; and the Solicitor General mentioned wire 
a caſe where AsToON, Juſtice, had delivered an opinion to on of a witneſs 


that eff. W. Lord MANSFIELD ſaid the preſence of witneſ- wn eee 
ſes under like circumſtances, was generally obtained by an —— 


order from the Secretary of State. But it ſeems application preſence cannot 
| | be obtained, 


or to admit the fact, the court will aſſiſt the other party, by putting off the trial, 


{c) H. 5 Gro. 5. Burr. Settl. Ca. No. 170. 
C ca | had 


— OS > — 
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1780. had been made for ſuch an order in this caſe, without ſue. 
C=Hyx=, ceſs. Afterwards (in this term) à rule was granted, to ſhew 
| NG 6' cauſe why the defendant ſhould not conſent either to admit 
Neu the fact of the capture, or that the priſoner ſhould be exa- 
mined on interrogatories. If this conſent ſhould be refuſed, 

the court ſaid they would put off the trial, from time 10 

time, to give the plaintiff an opportunity of filing a bill in 

equity. 'F REY OY e (14116 
, This day the firſt part of the rule was made abſolute, the 
plaintiff agreeing to produce all the letters he had received 


1 4 


concerning the matter 1n litigation, 


The KING againſt CoLEs. 
Wedneſday, - | | | | 
311t May. b 255; | F OY OY 
If a rule be ob- AY attachment had iſſued againſt Coles, late ſheriff of 

tained againſt Southampton, for not returning a writ, Afterwards, 
nya whey re- Cowper obtained a rule, to ſhew cauſe why the attachment 
ſerviceon the ſhould not be ſuperſeded, on the ground that the rule to 
n return the writ had only been ſerved on the under-ſheriff's 
> oe: agent in town. 7D 195 1 
* Ae now ſhewed cauſe, and ſtated, that it was the 
conſtant practice to ſerve rules, directed to the ſheriff of 
London, Middleſex, and Surry, only on the agents. 

This was admitted on the other fide, but the practice was 
ſaid to be founded on this, that the offices of the agents for 
the under-ſheriffs of thoſe counties, ere, in truth, conſidered 
as the offices of the under-ſheriffs themielves ; but, if the 
8 rule were ſer ved on the agent, any where but at the office, 
l the ſervice would be bad even in the caſes of London, Mid- 

dleſex, and Surry. Beſides, as fix days were only given, after 
the ſervice of the rule, to rerurn the writ, it would be im- 


- poſſible to obey it in diſtant counties, if ſervice on the agent 


were ſufficient. --  »_-- 8 
| 4 a The rule made abſolute. 
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con fir med by two juſtices, and the court of King's Bench 
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7 70 1780. 
5 2 2, en wand, 
The Kine againſt TownsnenND, and another. 
Wa | 47 TY Trlhurſday, 
1ſt June, 


HE pariſh of Kingſley, in Staffordſbire, conſiſts of two ita pariſh con- 
diſtricts or townſhips, viz. Kingsley and Wiſton. An fiſting of two 

inditment had been preferred againſt the pariſb, tor not re- ere ae - agg 

pairing the highway running through it, to which there was repair ſeparate- 


a plea of not guilty; and the pariſh had been convicted, ly, be convicted 


anda fine impoſed. This fine was levied upon one Morris, an — de 


inhabitant of the townſhip of Wiſton; but it was now ſworn, one of the diſ- 
on the part of the inhabitants of that townſhip, that they tricts, the other 


"Oe : diſtri havin 
had no notice of the indictment, the defence being made on- gs nies Rp 4 


ly by the other diſtritt; and that the part of the road which indie ment, the 
was out of repair, lay entirely in that other diſtrict. Theſe court will con- 


facts were contradicted (though not very directly) by the . ; 
affidavits on the other ſide. Morris having applied to the conviction of 
juſtices in their ſpecial ſeſſions, under the proviſion for that the one diſtrict, 


. | - 1 and if the fine 
purpoſe, in the late general highway act (a), a warrant was be levied on an 


there made for a rate (to reimburſe him) on the inhabitants inhabitant of 


| wnſhip of Ki „which rate having been made and the other, will 
of the townſhip of Kingsley, which rate having be | d ee er 
. | ; a " mandamus for a 
having been moved for a mandamus to the ſurveyor of that rate to be.levied 
townſhip to collect and levy it on the inhabitants thereof, a doane pert, 
rule to * cauſe was granted, which was argued this day, the indicted 


by Bearcroft, and Cowper, againſt the rule, and Punning in part of the road, 


ſupport of it. 


It appeared, from the affidavits on the part of Wiſion town- OY 
ſhip, that the inhabitants of each of the, two diſtricts,ae 
bound, by preſcription, to repair only ſuch part of the high» 1240 
way as is ſituated in their reſpective diſtricts... „ 

Againſt the rule for a mandamus, it was argued, that, as 
the indictment and conviction were of the whole pariſh, the 
rate was void, for that the juſtices were only authoriſed by 


the act to direct a rate to be made on the pariſh, townſhip or 


place, preſented or indicted. If the towpihip of Wiſtan was 
entitled to the exemption they now claimed, they ought . 
ha ve appeared, and pleaded ſpecially to the indiciment. 
Lord MaxSsFIECU D abe rt. 
| * nen eee ee 
(4) 13 Geo. 3. c. 78. $4Þ 


WIIIESs, 


8 Horſes employ- 


os CASES IN TRINITY TERM 
1780. Wirrxs, and ASHHURST, Juſticet, were of opinion, 
that they were not ſo tied down by the wording of the fa. 
TheKixs tute (a0, but that they might conſtrue it agreeably to the 
9 juſtice of the caſe in the preſent inſtance. That the words 
* would admit of ſuch canſtruction. That, as it was ſworn 
directly on the part of Miſton townſhip (and not expreſsly 
denied on the other ſide), that they had-no notice of the in- 
dictment, and that the inhabitants of Kingsley townſhip a- 
lone had taken the defence upon them, it ought to be con- 
ſidered as being ſubſtantially an indictment merely againſt 

Kingsley. We | 5 
Burk, Juſtice, concurred; but thought the mandamus 
muſt be a ſpecial writ, ſuggeſting that the part of the high- 
way, which was the ſubject of the indictment, lay wholly 
in Kingsleytawnſhip, and that the two townſhips were ſepa- 
rately bound to repair their reſpective parts of the highway, 
in order to give the inhabitants of K:ngsley an opportunity 

to traverſe, by the return, either of thoſe facts. 
To this the two other Judges aſſented  _ 
| The rule made abſolute. 


READ againſt WII ILA. 


7 Ndebitatus aſſumpſis, for hay, ſtraw, and ſtable- room, 
ed in drawing * found tor horſes belonging to the defendant. The cauſe 
artillery, are bil: was tried at the laſt Lent aſſizes for the county of Kent, be- 
Ierable under fore ASHHURST, Fuflice, when a verdict was found for the 


the mutiny act, 


whether they plaintiff, with 171. 25. damages, ſubject to the opinion of 
belong to the the court on a caſe Which ſtated ; — That it appeared, upon 
ona op Puck the trial, that the plaintiff was an innkeeper at Rocheſter ; 
the ſervice by that the defendant was a contractor with the board of Ord- 
contract. mance, for ſupplying horſes for the royal train of artillery, 
under a contract then ſubſiſting with the board for that pur- 
poſe; that two contracts were given in evidence; that, on 
the 1ath of November, 1778, five horſes, the property of 
the defendant, and marked with the initials of his name, 
and with the initials of the King's name, and the Crown, 
on the left flank, were billeted on the plaintiff, at his inn at 
Rochefier,' upon their return from'theſervice of drawing the 
artillery and ammunition for part of the army at Coxbeaib 
camp, under a route received from the commander in chief 
at Coxbeatb, which was produced in evidence; that the 


(e) $45 & 47. 
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horſes continued under the ſame. billets till the 5th of June, 


407 


1780. 


when they were attached to another regiment on actual! / 


ſervice. It further appeared in evidence for the defen- 


dant, that, in the years 1745, 1746, and 1747, when yy 
the artillery marched with the army into Scotland during 


the rebellion, the horſes drawing the artillery. were uni- 
formly billeted in the ſame manner as the dragoon horſes, 


and other horſes of the army; and that, in the year 1756, 


the horfes drawing artillery and ammunition waggons, 
though not in company with troops, were billeted like o- 
ther horſes of the army under the mutiny act. No evidence 
was given on the part of the plaintiff to contradict the de- 
fendant's evidence. The queſtion ſtated for the opinion of 
the court was, Whether the defendant, under the above 


circumſtances, had a right to billet the horſes upon the - 


plaintiff, in the ſame manner, and at the ſame rate, as. 
the horſes belonging to the light horſe and dragoons are 


bille ted under the mutiny act (a)? If the court ſhould be 


of opinion, that the defendant had not that right, then 
the plaintiff to be at liberty to enter up judgment on his 
verdict for the 177. 23. and coſts; but if the court ſhould 
be of opinion, that he had a right, then the verdict and 
judgment to be entered for 1/. 6s. gd. and coſts. | 

The caſe was this day argued, by B. Hunter, for the 
plaintiff; and Erfxine, for the defendant. 

Hunter divided his argument into four heads of objection; 
contending, 1. That the mutiny act, being in derogation 
of the common rights of the ſubje&, ought not to be ex- 


. tended by conſtruction beyond the ſtrict letter; and that no 


billeting of any ſort. is legal, without it is expre/sly autho- 
rized by act of Parliament; as was manifeſt from the peti- 


tion of right (5), the ſtatute of 31 Car. 2. cap. 1. f 54. that 


of 30 Ges. 2. cap. 2, which was neceſſary, in order to au- 
thore the billeting of the Heſſian troops, who were brought 


over for the deferice of this country in the-laſt war, and the 


goth ſection of the very act, on which the preſent action 


aroſe (c); which contains a fimilar proceeding relative to 
American troops in the ſervice of this country, and ſent over 
here. 2. That artillery horſes are not within the reaſon} and 


ſpirit of the act, as dragoon horſes are; for that, as to the 
latter, they could not be ſeparated from the ſoldiers, with- 


out great inconvenience and confuſion. 3. That the de- 


fendant's horſes were not on a march, but in winter quar- 


ters; and, if the act could not be extended to artillery 


55 19 Gee, 3. cap. 16. (b) 3 Car. 1. cap. 1. ſe, 6. 2 


) In the Mutiny Act of 20 Ce. 3. cop. 12. it is ſe. 79. 


horſes 
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horſes when on actual ſervice, it could not apply to horſes 


not in actual employment. (4.) That, ſuppoſing the board 


of ordnance to have the power of billeting in ſuch caſes, 
that power could not be extended to a contractor, like the 


defendant ; for the board, it might be ſuppoſed, would ex- 


erciſe ſuch an authority without fraud or abuſe, to which a 
private contractor would have many temptations. _ 

Erſtine, on the other ſide, contended, that the real que- 
ſtion before the court was, whether horſes drawing the ar- 
tillery are within the true meaning of the proviſions in the 
mutiny act; and that the circumſtance of their being fur- 
niſned by contract did not vary the caſe. By the common 
law, he ſaid, ſoldiers were billeted in the moſt oppreſſive 
manner, without any reſtriction as to the time, the num- 
ber, or ſubſiſtence ; but this miſchief was remedied by the 
petition of right, and the ſubſequent acts relative to this ſub- 


ject. Can it be argued, that there is no authority to billet 


horſes ? The reaſoning on the part of the plaintiff might be 
employed in ſupport of that propoſition ; for, in the enact- 


ing part of the ſtatute, concerning billeting, there is no no- 


rice taken of horſes of any fort, The only words are, © The 
** officers and ſoldiers in his Majeſty's ſervice (a).“ But the 


dilleting the bor/es, was conſidered by the Legiſlature as a 


conſequence ; and accordingly, by a ſubſequent clauſe, af- 


ter reciting that great inconveniencies have ariſen and may 


ariſe, in ſuch places where horſes or dragoons are or may be 


quartered, by the billeting of the men and their borſes at 
different houſes, contrary to the'true intent and meaning of 


the act, it is enacted, © That, in all places where horſe or 
«© dragoons ſhall be quartered, the men and their horſes ſhall 
be billeted in one and the ſame houſe, c. (5).” So, in 
the clauſe regulating the rate of ſubſiſtence, there is a parti- 
cular proviſion fixing the allowance of each horſe (c). 
There can be no doubt therefore, that dragoon bor/es may be 


billeted ; and, by the 78th ſection (4), it is expreſsly decla- 
red, That the officers and perſons employed in the feve- 


« ral trains of artillery, ſhall be, at all times, and in all re- 
cc ſpects, within the intent and meaning of every part of the 
«© aQ” (e); the drivers therefore are clearly billetable; and 


(a) 19 Geo. 3. cap. 16. [7 26. p. 369. Same ſ. of 20 Geo. 3. cap. 12. and /. 22. 
of 4 Geo. 3. cap. 3. Which is the mutiny act printed in Ruffbead's ſtatutes. 

(5) 19 Geo. 3. . 31. p. 373. 20 Geo. 3. f. 31. 

(e) 19 Geo, 3. c. 16. /. 37. p. 376. 20 Geo. 3. c. It. f. 37. 4 Geo, 3. cap. 3. 


* 33. 
„„ | | 
(%) 20 Geo. 3. cap. 12» J. 77. 4 Geo. 3. cap. 3. . 73» LE b 


p. 3. 


ou 
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how ſtrange an interpretation would it be, to hold that they 


are, and that their horſes are not? It is ſaid, that this ſtatute 
ought not to be extended beyond the ſtrict letter; but this 
Ike all-other ſtatutes, muſt, while in force, receive a con- 
ſtruction conſonant to the true intent and meaning of the 
Legiſlature ; and, as to the preſent queſtion, the practice in 
the year 1745, as found by the caſe, is clearly explanatory 


of the intention. Frequent inſtances cannot be expected. 
Artillery are not wanted, unleſs in caſe of rebellion or inva- 


ſion, and indeed the ſection laſt mentioned, relative to the 
trains of artillery was not introduced till the year 1740, or 
1741; for it is not found in the Mutiny Act of 1739. As 
to the contract, it is a great public benefit, ſince it enables the 
board of ordnance to ſave the expence of maintaining horſes 
unleſs when they are actually wanted. By the preſent con- 
tract, which was given in evidence, and 1s referred to by the 
caſe, the defendant is bound to keep and maintain his horſes 
at his own expence, and to keep them in readineſs till called 
out (the ordnance giving ten days notice); but, when .they 
are muſtered, they are to be paid at the ſame rate with dra- 
goon horſes. It is ſaid, that the defendant's horſes were in 
winter quarters. That is immaterial. The queſtion is, 
whether they were muſtered, and in actual ſervice, of which 
there can be no doubt; for it is ſtated, that they were under 
a route from the commander in chief; and, by the con- 
tract, they are to continue in ſervice for 50 days certain, 
and until a written notice from the ordnance. ; 
Hunter, in reply, inſiſted, that, in the ſubſiſtence clauſe, 
all billetable horſes were meant to be ſpecially enumerated, 
and artillery horſes are not mentioned. He obſerved, that, 
in 1745, the artillery horſes were billeted only during the 
march and actual employment of the artillery, and that it 
could not be neceſſary that horſes ſhould be kept at the ex- 
pence of the ſubject from November till June in order to be 
employed in June. I 7 A 
Lord MANSFILED>—The facts of this caſe only give 
room for the queſtion, whether artillery horſes are intitled 
to be billeted, and I think the affirmative has been argued 


on unanſwerable grounds. The dragoon horſes are not 
mentioned, expreſsly, in the enacting part, but the horſes 


and men are conſidered as inſeparable. It is no wonder 
that there was not, at firſt any proviſion about the artille- 
ry, becauſe it is ſo ſeldom wanted. But the clauſe introdu- 


ced in 1740 is deciſive. It mentions particularly the p 


ment of quarters, which muſt extend to the horſes as well as 
| the 


; v. 


1780. 
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1780. the men employed. The reaſon certainly extends to them: 
— Horles are more neceſſary for artillery than tor dragoons, 
RZA _ becauſe the artillery cannot poſſibly be made ute of with. 
| = out them. The circumſtance of their being hired under ; 
contract does not alter the queſtion. 79 
WiĩILxs, Fuſtice,—Under the diſtinction that theſe horſe, 
were muſtered, and to be conſidered as in aQuual ſervice 
(Which I think, upon the caſe ſtated, they were), I am of 
opinion they were billetable. Otherwiſe I ſhuuld think 
they were not. "= 
— Fuſiice, of the ſame opinion. | 
BuLLER, Fuftice,—l am of the ſame opinion. I think 
the 78th ſe &ion has the fame operation as if artillery horſe 
had been mentioned in the former parts of the act. 
Tbe verdi& to be entered for 1/. 65. 9d. only. 


- 


Sato, The KING again/t Cozens and another, 
za June. 3 : : 
When a juſtice . THE right of —_— members to ſerve in parliament 
—— 1 for the borough of Derchefler, in Dorſetſbire, accor- 


corrupt motives, ding to the laſt reſolution of the Houſe of Commons (a), 
the court will # Is in the inhabitants of the ſaid borough paying to chuich 
puniſh him Þy 4c and poor, in refpe of their perſonal eſtates; and in ſuc 
information.— W's X * 
If a Iaadlord ten- per. ſons as pay to the church and poor in reſpe& of ther 
der che poor rate (c real eſtates within the ſaid borough.” It is a pretty gene- 
— e's ral practice in the weſtern parts of England for the owners to 
muſt receive it, pay the poor-rate inſtead of the occupiers, who are the per. 
and a warrant ſons rateable under the ſtatute of Elizabeth (6) On a peti- 
eee tion complaining of an undue election of members to ſerve 
— upon the in parliament for Dorcheſter, which came on to be tried be- 
tenant. fore a ſele& committee, appointed under the ſtatute of 10 
.Geo. 3. cap. 16, on the 22d of February, 1775, it was con- 
tended, by the counſel for one of the parties, that * ſuch 
;*, 8 &s pay in the words of the laſt reſolution, ought 
to be conſtrued to mean ſuch perſons as by law were bound 
to pay, and that the landlord ought to be conſidered as the 
mere agent of the occupier, and as paying for him, ſo 1 
to canfine the right of voting to vecupiers, The commit 
tee, however, determined, upon evidence of the uſage, both 
before, and ſince, the date of the reſolution, „That ſuch 


- © perſans as pay in reſpec̃t of their real eſtates, thavgb mt 


(a) 1 1720, Journals, vol. XIX. p. 363. OHober 2. Fide 2 c 
24. 1. 4. | | 
0 90 Elir. cap. 2. N 1. | 
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« inhabitants er occupiers, have a right to vote in that bo- 
« rough 6%. | | | | 5 
In conſeq d ence of this determination, there was, pre- 
vious to the laſt general election, a great ſtruggle in the bo- 
rough, whether the poor- rate ſhould be, in fact, received 
from the landlords, or the occupiers. The occupier of a 
particular houſe having been rated by name, he was ſum- 
moned by the defendants, who were. two juſtices of the 
peace for Dorcheſter, to ſhew cauſe why he ſhould not pay 
the rate. On the day for ſhewing cauſe, the overſcers of 
the poor attended, and alſo a perſon who was the grandſon 
of the owner of the houſe, and who, m the preſence of the 
def:ndants, tendered the ſum aſſeſſed to the overſeers. The 
defendants aſked him vba he tendercd it for? to which he 
anſwered, he tendered it for his grandfather. They then 
aſked him, „“Don't you tender it for the occupier?” To 
this he anſwered, © No; I tender it for my grandfather.” 
The defendants then aſked the overſeers, if they would take 
the money? which they refuſed to do; and thereupon the 


| defendants immediately granted a warrant (d) to diſtrain for 


it on the goods of the occupier. By the leaſe, the landlord 
had expreſsly ſtipulated to pay the poor rate. _ 
This was an application for an information againſt the 
defendants, and, by the affidavits on the part of the proſecu- 
tion, it was ſworn, that they had aQted (according to the 
belief of the proſecutor) from corrupt and criminal motives, 
and to ſerve election purpoſes. This was poſitively denied 
by the defendants, but their affidavit did not go on to ſtate 
their reaſons for granting the warrant. | 
The Solicitor General, Morris and Rooke, ſhewed cauſe.— 


Dunning for the proſecution.” _ 
Lord MansFlELD—No juſtice of peace ought to ſuffer 
for ignorance, where the heart is right. On the other hand, 


when magiſtrates act from undue, corrupt, or indirect mo- 


| tives, they are always puniſhed by this court. It is impoſ- 


ſible for theſe defendants to excuſe themſelves upon the 
ground of ignorance. In many parts of the kingdom the 
landlord pays. the poor-rate for his tenants ; and it is ſworn, 
that the landlord in queſtion had actually paid 28 rates be- 
fore this, without any objection or difficulty being raiſed. 
What poſſible reaſon could there be for raiſing one now, 
for the firſt time? The juſtices muſt have acted with a 
view to make a point to ſerve the pur poſe of an election. 

c) Cafes of Contr. Elect. vol. 1. p. 358. 

70 43 Eliz. N 1h N 1 388. | 


The. 


412 CASES IN TRINITY TERM © I 
1780. The court propoſed, that upon the defendant's underta. 
WY NL king to pay the whole coſts out of pocket, incurred by the 
The kino application, the rule ſhould be diſcharged, which was ac. 


3, a of , cordingly done, 


Tueſday, ' SN | 3 Again, « 
nts! SMITH and others againſt DoveRs 


eee on ACTION upon a bill of exchange for 857. payable 
change, if there 50 days after date, againſt the acceptor.—Plea, That 
is a plea of an it had been corruptly, and againſt the form of the ſtatute, 
— 2 agreed, on the 25th of Oober, between one Sowden and 
the bill was gi- One Robinſon, and the defendant, that Sowden and Robinſon 
ven in conſe- ſhould lend to the defendant 80 J. and ſhould forbear and give 
bum * — day of payment thereof to the defendant from thence till the 
plaintiff may 20th" of December, and that for ſuch forbearance he ſhould 
| traverſe the cor- pay 5 J.; that after, and in purſuance of, this agreement, 
mo 1 on the ſaid 25th of Ofiober, they advanced the 80 J. and that 
with a verifica- for the ſecuring that ſum and the 5 J. it was afterwards (viz. 
tion, on the iſt of November, being the day of the date of the 
bill) further corruptly, c. agreed between them that Sow- 
den and Robinſon ſhould draw a bill for 85 J. payable 50 days 
after the date to the plaintiffs ; that, in fact, they did, after 
making the laſt. mentioned agreement, and in purſuance 
_ thereot, and for the purpoſes aforeſaid, draw ſuch bill, and 
that fuch bill ſo drawn was the identical bill in the declars- 
tion mentioned; that the 5; J. ſo agreed to be given, and ſo 
reſerved and made papable, exceeded the rate of 5 J. per. 
cent. for one year, contrary to the ſtatute; by means of 
which premiſſes, and by force of the ſtatute, the ſaid hill 
was wholly void, and of no force or effect in the law.—Re- 
plication, (after a general proteſtation that the plea was in- 
ſufficient), That the bill was drawn by Sowgen and Robinſon, 
and delivered to the plaintiffs, for a good and valuable coni- 
deration, without this, that it was corruptly, and againf 
the form of the ſtatute in ſuch caſe made and provided, a- 
greed by and between the ſaid Soden and Robinſon, and the 
defendant, in manner and form as the defendant had alledg- 
ed, “ and this the plaintiffs are ready to verify, wherefore, 0 
He.“ Special Demurrer ; For that inaſmuch as the ſaid 
traverſe in the ſaid replication contained denies the whole 
ſubſtance of the plea of the defendant, as to the ſaid pre- 
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miſes and undertaking, no inducement to the ſame was 
neceſſary, neverthele!s the plaintiffs have, by an unneceſſary 
and ſuperfluous inducement to ſuch traverſe, rendered a 
concluſion of the ſaid replication with a verification to the 
court neceſſary [1] ; whereas the ſaid replication (had the 
inducement to the ſaid traverſe been omitted) might and 
ought to have concluded to the country, and the ſaid plain- 
tiffs have thereby calculated the ſaid replication for the in- 
troduction of an unneceſſary and vexatious length of pro- 
ceedings; and alſo for that the inducement to the traverſe, 
containing no new matter, is, in itſelf, immaterial, ſuper- 
fluous, and unneceſſary, and tends to prolixity in pleading; 
and for that the ſaid replication is in various other reſpects 


| uncertain, inſufficient, and informal.—[mparlance, and 


vinder in Demurer. - | 25 

Marſhall for the defendant Where matter is ſpecially 
pleaded in the affirmative on the one ſide, and in the nega- 
tive on the other, a ſpecial traverſe is unneceſſary and im- 
proper, becauſe there is a ſufficient iſſue joined, without 
carrying the plea any further. Here, the matter of the 
plea is fully denied in the replication, which, therefore, 
ſhould have been without an inducement, and ſhould have 
concluded to the country. But the plaintiff, by introdus 
eing an inducement, and a ſpecial traverſe, has rendered it 
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(vi. 4 ag 
A the neceſſary to conclude his replication to the court, and put 
Soak the defendant under the neceſſity of rejoining. The prin- 
ö days ciple I contend for is eſtabliſhed by the caſe of Huiſb v. Phi- 
Was libt (a), and recognized, and confirmed by that of Haman 
ated v. Truant (b). Baynham v. Matthews (c), will, perhaps, 
„ and be cited on the other ſide, as an authority againſt me; but, 
clara. if properly conſidered, that caſe will be found only to de- 
nd fo cide, that, where there is an inducement and a ſpecial tra- 
per, verſe, the concluſion muſt be to the court; not that in a 
ns of caſe like the preſent there ought to be ſuch inducement and 
1 bill {M- ſpecial traverſe. On the contrary, the doctrine Jam con- 
* [1] If the ſpecial traverſe had, in truth, denied the whole matter of the 
as In- plea, it might have concluded to the country, notwithſtanding the introduc- 
inſon, tory inducement, and the formal words, ab/gue hoc.” The contrary, indeed. 
-onfi- is ſtated to have been ſaid by the court, in Baynbam v. Matrbecos. But wide 
Ed Hiywred v. Davies (t Sulk, 4.) and Rob inſon v. Raley, (1 Bur. 317.) where 
gainſt this po: nt came directly in queſtion, on the pleadings to the 14th count of the 
d, a- declaration, and the concluſion to the country, though ſpecially demurred to, 
d the was held good. Vide alſo, ſupra, Boyce v. Whitaker, p. 92. note [10]. 
ledg- ) C. B. E. 42 El. C l. (5) B. R. M. a 1 Mod: 1 

a ; E. 42 Curso. „ 754. 5 © it, 22 Car. 2. 1 . * 72. 
* 0 T. 4 Geo. 2. 3 . 871. | 4+ | | . 
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1780. tending for is there expreſsly admitted by the court. The 
V e recent caſe of Boyce v. Whitaker (a) is alſo in point in my 
- SurTR favour. "| Fat | | 

br Cowper for the plaintiffs— In the caſe of Haman v. Tru- 


ant, the allegations in the inducement, and in the traverſe, 
were exactly the ſame thing, in different words, both de- 


nying the whole ſubſtance of the plea. In Baynbam v. Mai- 
tberus the expreſs determination was, that where the ſtature 


of uſury is pleaded, and the plaintiff replies, that the ſecu- 
rity was given for a' juſt debt, and traverſes the corrupt a- 

reement, a concluſion to the country is bad, and, in Reb. 
inſon v. Raley (3), that caſe is cited, and DENNISON, Fu/- 
tice, there mentions both that and another of Fen v. A.ſten 


(e), as having decided, that where the ſtatute of uſury is 


pleaded, the plaintiff may, at his election, either reply, 
that the ſecurity was given upon another account, and ſpe- 


cially traverſe the corrupt agreement, or directly deny the 


corrupt agreement, and then conclude to the country (4). 
Lord MAnsFIELD— This point is ſettled by the caſe of 
Baynbam v. Mattbews. 2164 0 

WitIES and ASHHURST, Fuſlices, of the ſame opinion, 
 BuLLER, *' Fuftice,—There is a diſtinction which runs 
through all the caſes. It is this: When the whole of the 
matter of 'the plea is denied in the replication, it muſt con- 
clude to the country, but when a particular fact alledged in 
the plea is ſelected and denied, then the replication muſt 
conclude with an averment. Let us examine this replica- 


tion by that rule. This plea conſiſts of two diſtin& allega- 
tions: 1. That there was a corrupt agreement: 2. That 


the bill was given in eonſideration of that corrupt agree- 


ment. The replication denies only one of thoſe facts, viz, 
That there was a corrupt agreement. Therefore, accord- 


ing to the rule, the concluſion here was proper. If the 
point were new, much might be faid on the other ſide, but 
the principle is ſettled; and the cafe of Baynbam v. Mat- 
thews is directly in point, and has been confirmed by many 
ſubſequent deciſions; particularly by Clark v. Glaſs (e), 
cited in Robinſon v. Raley, and Sandford v. Rogers, in the 
Common Pleas (/). In the caſe of Boyce v. Whitaker, the 


Whole plea was denied, viz. that the bond was given for 
eaſe and favour... 


Judgment for the plaintiffs, 


(a) H. 29 Geo. 3. ſupra go. 5 (d) 1 Burr. 321, N 
5 B. K. E. 30 Geo. 255 Burr. 317. (e) B. R. T. 28 & 29 Geo. 2. 1 Burr. 319. 
- (c) 1 Burr. 3220. AH. 33 Geo. 2. 2 Hil. 113. 
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| | 8 we 1780. | 

HopGEs againſt MIDDLETON and another. Tultay, 6th 
I | | June. 


7 by: IS was a caſe ſent by the Court of Chancery for a0 all | 
L the opinion of this court, which ſtated, — That Fran- —_ rage] ED. 
ces Bladen, widow, deviſed as follows: l give to my kinſ- during life, and 
woman, Mrs Anne Middleton, my houſe and lands at Alb f death to 
rough Hatch, and all my real eſtate, in the pariſh of Bark- 3 1 
ing, during her life, and, at her death, to her children, up- der over, gives 
on condition that ſhe or they conſtantly pay 30l. a year for _ = e- 
a clergyman to officiate in my chapel, c. and on failure eſtate or life to 
of theſe conditions here mentioned, then I give the ſaid B. remainder in 
hoſe and lands to my own next heirs, to be enjoyed on ODE 1 
ſame conditions; and, in caſe of failure of children of my Rn” 
ſaid kinſwoman Mrs. Ann Middleton, then I give the houſe 
and lands aforeſaid to her brother Mr. George Hedges, and 
his children on the ſame conditions; and, in caſe of failure 
of his children, then I give the ſaid houſe and lands to the 
ſiſters or ſiſter af-the ſaid Ann Middleton and George Hodges, 
to be equally divided between them, or their children that 
are living at that time,—That the teſtairix died, leaving 
the ſaid George Hodges her heir at law ; that Ann Middleton 
entered upon the premiſes, and enjoyed them till her death; 
that ſhe had iſſue living at the death of the teſtatrix ſeven 
children, two by a former huſband, the reſt by her then 
huſband John Lambert Middleton; that, in 1749, Jobn 
Lambert Middleton, and Ann his wife, ſuffered a recovery, 
to the uſe of themſelves for life, and to the children of Ann 
Middleton, in ſuch manner as they jointly, or the ſurvivor 
of them, ſhould appoint; and in default of ſuch appoint- 
ment, to the children of Ann Middleton, by Fobn Lambert 
Middleton, except the eldeſt, and the heirs of the ſeveral 
bodies of the ſaid children, ſhare and fhare alike; that, in 
1761, Anne Middleton died, and, in 1768, her huſband, 
then Sir J7obn Lambert Middleton, died, without having 
made any appointment; that Ann Middleton had iſſue liv- 
Ing at her death fix children (one of them by her firſt huſ- 
band) who entered on the premiſes on the death of Sir 
Jobn Lambert Middleton, one of them being the eldeſt ſon 
excepted in the declaration of the uſes of the recovery ; 
that, in 1770, the fix children ſuffered a recovery, to the 
uſe of themſelves in fee, and that three of them way 
ſince 
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ſince dead; that the bill was brought by 7% ph Hodges, ſon 
and heir at law of George Hodges, to have his right to the 
freehold and inheritance of the ſaid premiſes, ſubject to the 
life eſtates of the ſurviving ehildren, declared; and for an 


in junction againſt waſte. Upon the above deviſe, and tacts, 


the order of the Lord, Chancellor (a) directed, that the 
queſtion ſhould be, What eſtate Ann Middleton took, and 


„ whether the children of the ſaid Ann Middleton took any, 


“% and what eſtate in the premiſes in queſtion, under the 


will of Frances Bladen, the teſtatrix in the pleadings of 
the ſaid cauſe named.“ + | 


Hir.t, Serjeant, for the plaintiff, contended, that An 


Middleton only took an eſtate for life, and that her children 


s eſtate in the pariſh of Barking, 


(being in eſſe at the death of the teſtatrix, which happened 
only a year after the date of the will, and therefore proba- 
bly in eſſe alſo at the date of the will) took an eſtate for hite 
by purchaſe in joint-tenancy.. . The words, “ All my rel 
| ” were deſcriptive only 
of the local ſituation, not of the quantity of intereſt meant 
to be deviſed. It is laid down by Lord Coke, in his com- 
mentary upon Littleton, that if B. have divers ſons and 
daughters, and A. give lands to B. and /iberis ſuis, the ta- 
ther and all the children take jointly (5). So in Cock v. 
Cook (c), it is ſaid, That if there is a deviſe to J. S. and 
de his children, if he hath children, they take with their 
« father; but if he hath no child, it is an eſtate- tail.“ Ard 
in Wild's caſe (d), this diſtinction is made, and it was there 


ſolemnly determined, after argument before all the Judges, 


that land being deviſed to A. and his wife, and after their 
deceaſe to their children, they then having iſſue a ſon and a 
daughter, A. and his wife had but an eſtate for life, with 
remainder to their children for life. Goodwin v. Goodwin 
(eq, is another caſe to the ſame purpoſ e666. 

Wilſon, for the defendants,—— 1. If Ann Middleton 
took an eſtate-tail under the deviſe to her and her 
children; or, 2. If the children took a remainder in fee 
as purchaſers, the plaintiff muſt fail in his claim. 
1. It is admitted, that there are cafes where the 
word “ children” in a will, is a word of limitation, and 


(a) Dated 11th Febraary, 1780. 
b) Co. Littl. 9.4. | 
c) Canc, E. 1706. 2 Vern. 545. 


(VB. R. H. 41 El;z. 6 Co. 16. b. S. C. Moore 397. under the na me of 


Richardſon v. Yardley, Popham and Gazody thought it an eſtate-tail. Move, 


loc. cit. | ; 
1 0 Canc. 3 July, 1746. 3 Atk. 379, But the point of conſtruction was not 


determined in that caſe. | 


creates 


„ fon 
0 the 
o the 
or an 
tacts, 
t the 
„ and 
any, 
r the 
gs of 


Am 
Idren 
pened 
roba- 
Ir lite 
/ rel 
- Only 
meant 
com- 
's and 
he ta- 
20k v. 
F. and 
their 
Apd 
; there 
udges, 
* their 
and a 
with 
dn 


Idleton 
d her 
in fee 
claim. 
e the 
n, and 


1a me of 
by Moore. 


Was not 


creates 


IN THE TWENTIETH YEAR OF GEORGE UI. 


creates an eſtate-tail (a); and Lord Hale, in delivering his 
opinion in King v. Melling (b), ſeems to think it may be no- 
men collectivum, although there be children then in eſſe. 
There is a Caſe in 1 Ander/. 43. (H. 6 Eliz.) where the de- 
viſe was to A. for the term of his life, and after his deceaſe 
to the men-children of his body; and it was held that A. took 
an eſtate-tail. This ſeems to be the ſame caſe which is ci- 


ted both in Moore's and Lord Coke's report of Wild's caſe, 


from Bendloe's reports, 4 Eliz. Moore's ſtate of it is nearly the 
ſame with Ander ſon's. Lord Coke does not mention that the 
words C“ for life”? were uſed, which certainly make the de- 
ciſion ſtronger ; and he muſt be incorrect in ſaying, that it 
was determined to be an eſtate-tail, becauſe it did not appear in 
the caſe, that there were iſſue- male at the time of the deviſe ; 
neither of the two other reporters mention that circumſtance, 
and, if the determination had proceeded upon ſuch a diſtiné- 
tion, the fact would certainly have been enquired into, and 
aſcertained. The words “ in caſe of failure of children,” 


in the preſent will, ſhow, that the feſtatrix had © iſſue in 


general” in contemplation, which might or might not fail; for 
theſe words would have been abſurd if ſhe had meant only 
perſons then exiſting, or deſcendants in the firft degree, be- 
cauſe they muſt fail. In a late caſe of Cookſon, leſſee of Rous 
v. Rous (c), your Lordſhip, in delivering the opinion of the 
court, ſaid, that from the words in caſe”? being uſed, the 
court muſt hold, that the teſtator had ſome contingency in con- 
templation. From the conditions impoſed by the deviſe, it 
muſt be inferred, that the word “ children” was meant as ex- 
preſſive of the intereſt devited to Ann Middleton; for if it had 
been the intention of the teſtatrix-to give eſtates by purchaſe 
to her children, it is hardly poſſible that ſhe ſhould have 
made the non-performance of the conditions by the mother, 
operate, without any fault of theirs, as a forfeiture of their 
intereſt, 2. If Ann Middleton took only for life, I contend, 
that the children took an eſtate in fee. It cannot be denied, 
that © all my real eſtate” are words which in general in a 
will would carry the fee ſimple. But it is ſaid, 1. That 
the additional expreſſion of “ in the pariſh of Barking,” 
makes the preceding words operate as deſcriptive of the lo- 


cal ſituation, and not of the quantity of intereſt meant to 


be deviſed. In anſwer to this, it is to be obſerved, that in 
none of the caſes where the word“ jn” has been uſed, 


(a) Vide ſupra, H. 20 G. 3. Davie v. Stevens, Þ. 300. | 
(% B. R. M. 24 Car. 2. 1Ventr. 225, 231. 
(e) B. R. M. 17 Geo. 3: 
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ation, although where © at” has been the word, that con- 
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not of the intereſt, with regard to the firſt limitation, which 
muſt be admitted on the preſent ſuppoſition, viz. that An 
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has all my*eſtate” been held to be only deſcriptive of ſitu- 


ſtruction has ſometimes been adopted. Indeed in the caſe 
of 1bbet/on v. Beckwith (a), Lord Talbot denied this diſtinc. 
tion, and decided, that although the words there were * all 
my eſtate at N.“ a fee-ſimple paſſed; and Wilſon v. Robin- 
n there cited is to the ſame purpoſe (b). 2. It is ſaid 
that if the words here uſed are deſcriptive of the place, 


Middleton only took an eſtate for life, they mult operate 
in the ſame manner with regard to the ſubſequent limitatim 


to the children. To this objection, the caſe juſt cited, of 
Ibbetfon v. Beckwith, furniſhes a compleat anſwer ; for there 
the. deviſe was of “ all my eflate at N. to my mother for 
c her natural life, and to my nephew T homas, alter her F 
« death;*” and it was held, that the mother took an eſtate J 
for life, and Thomas a remainder in fee. | e 
Hill, Sergeant, in reply, ſaid, he admitted that the word; þ 
& incaſe” ſhewed that ſome contingency was in contem- t 
plation; but it was the contingency of there being no iſſue s 
alive at the death of Ann Middleton. | + 
The court did not deliver any opinion on this caſe from 15 
the bench. | | | 
The certificate was in the following words: 4 
« We are inclined to think, that under the will of Fran of 
& ces Bladen, the teſtatrix, Ann Middleton took an eftate- wi 


« tail; but if the took an eſtate for life only, we are of 
«© opinion, that her children would take an eſtate-tail; and, 
6 in either caſe, the limitation to George Hodges, the heir [ 


& at law, was barred by recovery, and the plaintiff has no [ 

| 66 title. | beer 
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IN the night between Tue/day the 6th, and Wedne ſday the Anas 
"th, of June, Lord MaNnsFIELD's houſe, in Bloomſbury WM vrai. 

| Square, was attacked by a party of the rioters, who, on the 8 
: wo, had ave { 
Friday and Tueſday, to the amount of many thoufands, h. There 

ſurrounded the avenues of the two Houſes of Parliament, 

under pretence of attending Lord George Gordon, when , wo! 

| | | . preſented WF «ce. 
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preſented the Petition from the Proteſtant Aſſociation [I]. | 


On the Tueſday evening the priſon of Newgate had been 
thrown open, all the combuſtible part reduced to aſhes, 
and the felons let looſe upon the Public. It was after this 
attempt to deſtroy the means of ſecuring the victims of 
criminal juſtice, that the rioters aſſaulted the reſidence of 
the chief magiſtrate of the firſt criminal court in the King- 
dom ; nor were they diſperſed till they had burnt all the 
furniture, pictures, books, manuſcripts, deeds, and, in 
ſhort, every thing which fire could conſume in his Lordſhip's 
houſe [2] ; ſo that nothing remained but the walls; which 
were ſeen next morning almoſt red hot, from the violence 
of the flames, preſenting a melancholy and awful ruin to 
the eyes of the paſſengers. | | 
On Wedneſday the devaſtation became almoſt general 


— 


throughout London. The houſes of many of the moſt ret- 
pectable individuals had been previouſly attacked: That 
evening, the Fleet and King's Bench priſons were ſet on 
fire; the Bank of England, the Inns of Court, almoſt all 
the public buildings, threatened with deſtruction ; and an 
univerſal conflagration muſt have taken place, if the King 
had not iſſued a proclamation for the ſpeedy and effectual 
interpoſition of the military power. Till then, the ſoldiery 
had ſcarcely dared to act offenſively [3] ; the ordinary ma- 


giſtrates were, for the moſt part, deterred, or prevented by 


various cauſes, from giving their ſanction to the employment 
of the troops; and, in many places, the men under arms, 
with their officers at their head, though drawn up in mi- 


litary 


[1] Lord Mansfield ated at that time as Speaker of the houſe of Lords, in 
the abſence of the Lord Chancellor, who was ill. | 
[2] The amount of that part of Lord Mansfield's loſs which might have 
been eſtimated, and was capable of a compenſation in money, is known to have 
been very great. This he had a right to recover againſt the Hundred (a). 
Many others have taken that courſe (6); but his Lordſhip has thought it more 
conſiſtent with the dignity of his character, not to reſort to the indemnification 
provided by the legiſlature. His ſentiments on the ſubje& of a reparation 
from the ſtate were communicated to the Board of Works, in a letter (c) writ- 
ten in conſequence of an application which they had made to him, (as one of 
the principal ſufferers,) purſuant to directions from the Treaſury (d), founded 
on 2 vote of the Houſe of Commons (e), requeſting him to ſtate the nature 
and amount of his loſs. In that letter, after ſome introductory expreſſions of 
civility to the Surveyor General to whom it was addreſſed, his Lordſhip ſays, 
* Beſides what is irreparable, my pecuniary loſs is great. I apprehended no 
danger, and therefore took no precaution. But how great ſoever that loſs may 
be, I think it does not become me to claim or expect reparation from the ſtate, 
I have made up my mind to my misfortune as I ought.: with this conſolation, 
that it came from theſe whoſe object manifeſtly was general confuſion and deſ- 
truction at home, in addition to a dangerous and complicated war abroad. If I 
ſhould lay before you any account or computation of the pecuniary damage I 
have ſuſtained, it might ſeem a claim or expectation of being indemnified. 
Therefore you will have no further trouble upon this ſubje& from, c. 
N MansrFitrp.”” 
[3] A proper precaution uſed in ordinary caſes to prevent a raſh interpoſition, 
had been miſtaken for a rule of law, vis. that no man ought to reſiſt force by 
force, without the expreſs direction of a civil magiſtrate. 


00) Under 1 Geo. 1. KF. 4. . 4 $6. (b) Vide infra. p. 673. (c) Da- 
ted Cane goed, 12 Auguft 1780, 9 Dated 18 July 1780, fe) 6 7 1775 
d 2 f 8 | = 
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litary order, did nothing more than preſerve a ſpace be- 
tween the incendiaries and the crowd of ſpectators, ſo as 
to have the effect of enabling the former to demoliſn 
he houſes and property of their fellow ſubjects without 
interruption [4]. | 
The courts of juſtice continued, on the Wedneſday, to 
ſit, in order to do the buſineſs of courfe ; but almoſt every 
where elſe except in Weſtminſ/ter-Hall, the rioters feemed, 
that day, to have obtained a complete maſtery, and a real 
anarchy pervaded all parts of the metropolis. The exe- 
cution done by the troops on the night between the Wedneſ- 
day and T hurſday, though very few lives were ſacrificed, 
produced a happy revolution. The numerous bands of 
rioters had entirely vaniſhed on the Thurſday afternoon; 
ſcarce a ſingle badge of the Proteſtant Aſſociation, (which 
was a blue cockade, and which all the rioters wore,) was 
to be ſeen; and the total ſuppreſſion of this inſurrection, 
in its circumſtances without example in the hiftory of Eu- 
rope, was as ſudden as its riſe. The encampment of large 
bodies of the army and militia in and near London for ſeve— 
ral months, prevented the renewal of the commotions there; 
and although a ſcene of the ſame ſort took place a few days 
afterwards at Bath, and was commenced, or expected, in 
other parts of England, ſimilar precautions entirely extin- 
guiſhed not only all danger, but all apprehenſion, in the 
ſpace of a few weeks. | 
On Thurſday the 8th, and Friday the gth, of June, the 
Courts only ſat to hear motions. 


[4] The miſchief the rioters did, was from a perſuaſion, con- 
firmed by example, that the troops did not dare to act. Brackley 
Kennet, the Lord Mayor of London, was proſecuted by informi- 
tion, and, upon a full trial, convicted of a breach of duty, becauſe 
he had not ordered the troops to quell the rioters by force. 


. PHE ROUTE 


Saturday, HoL MES, Leſſce of BROWN, againſt BROWN. 
toth ſune, 2 | | 5 
The grounds HIS was an application for a trial at bar. Kenpon, 
for granting a lome time before, had obtained a rule to ſhew caule, 
trial at bar and Partridge this day ſhewed for caùſe, (upon affidavits,) 
99 1 chat the leſſor of the plaintiff was in ſuch indigent circum- 
length, aud ſtances, as pot to be able to bear the ex pence, and that one 
probable diff- Of his vitneſſes was a woman of above 80 years of age, who 
85 5 might din before a trial at bar could be had. The valuc of 
ebe court the premiſes was ſtated to be about 2000/. a year ; ani the 
22 a ads queiiion, whether a codicil to a will by which they were 
45 e oe deviied was duly executed. Partridge cited Lord Sandwiclis 
r=cciving nf Caſe in Salkeld (a). | 
Lee s (e B. R. T. 11 H. 30 T. 4 mn. 2 Salts 648, 
cose. | | 


Kenyon, 


> be. 
ſo as 
1olifa 
thout 


y, to 
every 
med, 
real 
exe- 
dne ſ 
ficed, 
ds of 
100n; 
Fhich 
Was 
Xion, 
Eu- 
large 
ſeve- 
here; 
days 
d, in 
xtin- 
1 the 


, the 


con- 
ackley 
orma- 
-caule 


ha ve niſi prius coſts ; but, that if the leſſor of the plainti 


IN THE TWENTIETH YEAR OF GEORGE II. 421 


Kenyon, in ſupport of the rule, ſaid, that the grounds on 1780. 
which a trial at bar ought to be granted, were, the great 
value of the ſubject- matter of the litigation, the probable Hgimrs 1 
length of the enquiry, and the likelihood that difficulties gi 1 
might ariſe in the courſe of the trial [1]. He then endea- BROWx. 
voured to ſhew, that theſe reaſons co- operated in this caſe. 

Lord MANS FIELD abſent. | | 

The court were of opinion, that this was a caſe where it = 
was fit, that a trial at bar ſhould be granted; but ſaid, that, Mi 
as it was a favour aſked by the defendant, they would lay | 
him under the terms, that, if he ſucceeded, he ſhould only 


were to ſucceed, ke ſhould have bar coſts, and that the old 
witneſs ſhould be examined upon interrogatories, and her de- 
poſitions read, if ſhe ſhould die before the trial. It was alſo | 
(by conſent) made part of the rule, that the cauſe ſhould be l 
tried by a Middleſex jury, inſtead of. one from Norfolk, || 
where the premiſes were ſituated. | | 
The rule made abſolute. 

[1] The words of the ſtatute of Weſtminſter 2. (13 Edw. 1. cap. 
30.) are; Sed inguiſitiones de grofſis & pluribus articulis, que 
« magna indigent examinatione, capiantur coram Fuſticiariis Banci,”? 


Saturday, 
roth June. 


Masod againſt SKU RRAx. 


. A trial has been 
defendant ; New trial granted; And a ſecond verdict granted, and 


for the defendant. The rule for a new trial had not been nothing oy 
drawn up © upon payment of coſts,” nor had the coſts been _ ee 
reſerved. On Saturday, the 27th of May, Cowper obtained ing the coſts of 
a rule to ſhew cauſe why the defendant ſhould not be allowed the firſt, altho? 
h ſts f the r the ſame par- 
the coſts of the firſt trial. ty ſucceed on 
Du NNING now fhewed cauſe. the ſecond 
Lord MANSFIELD abſent. 3 hom near 
The court ſaid, as nothing had been ſaid about the coſts coſts of the 
of the firſt trial in the rule, and they had not been reſerved frſt. 
to abide the event of the ſecond verdict, the defendant was 
not entitled to receive them. : 


'The rule diſcharged. 


Ax TION ona policy of inſurance; Verdict for the Where a new 


; * * 
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1780. 
Tueſday, THELLUSSON againſt STAPLES, 
13th June. Oe | | ; . 
In taxing N this cauſe (a), two of the plaintiff's witneſſes were 
coſts, the foreigners (5), being the captain and firſt lieutenant of a 


contingent ſhip, which was a French merchantman. They had been 

| loſſes which brought over to give evidence in the caſe of Thelluſſon v. 
| witneſſes Ferguſſon (c), had returned to France, and were again brought 
may have gyer tor the trial of this cauſe. Upon the taxation of the 


| 2 -& plaintiff”s coſts, the Maſter allowed the expences of the two 
ſubp @ witneſſes in the journey and voyage going and coming, and 


during their ſtay in England; but the inſured, for whom 
|. wert 2 8 the plaintiff Thelluſſon was only an agent, and who was a 
= | merchant in France, ſtated to the court, in an affidavit, that 
| a the two witneſſes, when they were laſt in France, had been 
| appointed ſupercargoes to two French-Eaft-India ſhips, and 
that they had loſt their voyage by their attendance on this 

laſt trial; that before they left France, they had made a 

Proteſt againſt him, on account of any damages or loſs they 

might ſuſtain by coming to England, and that he believed 


that, on his return to France, he ſhould be obliged to in- 


| demnify them. "That as ſupercargoes they would have been 
entitled to five pounds ſterling per cent. on the produce of the 
outward and homeward bound voyages; beſides proviſions, 
and other advantages. 'The Maſter having refuſed to make 
any allowance. on the above account, Douglas now moved 
for a rule to ſhew cauſe why he ſhould not review his tax- 
ation, and make an allowance adequate to what, by com- 
putation, the infured would, according to his affidavit, be 
liable to pay. | 
Lord MaNnsFIErD abſent. 
The court refuſed the rule, and ſaid, they could not al- 
low for contingent damages; that it would be a dangerous 
precedent; and that the Maſter had certified, that ſuch ap- 
a g had frequently been made, and always without 
- Juccels. = 0 


5 (a) Supra, P. 251. note [9]. | 5 
(% But only one of them was examined, either on the trial 
of Thelluſſon v. Ferguſſon, or Thelliſſon v. Staples, Supra, p. 347) 


41. 
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The KING againſt the IN HABITANTS of Ha N WOOD. Tueſday, 
| | | 13th June. 
OSEPH BROWN, his wife and child, were remo- When a hir- 

ved, under an order of two juſtices, from the townſhip ing upon the 

of Leeds, in the borough of Leeds, to the townſhip of Han- face of it, ap- 

awd. Upon an appeal, the court of quarter-ſeſſions con- Pears to be 

firmed the order, and ſtated a ſpecial caſe, as follows: for leſs than 
« It appeared in evidence, that Fo/eph Brown, the huſ- 305 2 85 5 

« band, in the year 1774, being then a ſingle man, and an f a 

« inhabitant, as a ſervant in huſbandry, at Hanwood, want- ſpecified in 

„ing again to hire himſelf as a ſervant in huſbandry, offered the hiring as 

« himfelf at the ſtatute fair at Hanwood aforeſaid, where a year, will 

« there is a cuſtom for ſervants to hire at the ſtatute day, on make ſuch 

ce the laſt Monday in October: But not meeting with a maſ- hiring ſuffi- 

« ter there, he went to the market town of Ozley, about cient for the 

“eight miles diſtant from Hanweoed, where there is a diffe- purpoſe of a 

« rent cuſtom, for ſervants to hire by the year at two diffe- ſettlement. 

« rent ſtatutes ; one held on the Friday before old Martinmas 

« day, the other on the Friday next after old Martinmas 

« day; at which latter ſtatute fair they always hire till the 

old Martinmas day following, which, by the cuſtom, is 

e conſidered as a hiring for a year. Old Mortinmas day, in 

« 1775, was on a Tueſday, On the Friday following, being 

« the ſecond ſtatute fair above mentioned, the pauper hired 

« with one Pike, to ſerve his mother, Anne Frith, in Han- 

% word, till old Martinmas day following, and did accordingly 

« ſerve her in Hanwozd, till the old Martinmas day follow- 

e | . 
Dunning ſhewed cauſe, and relied on the cafe of Rex v. 

Naveſtack (a), where a hiring at a ſtatute fair, held on the 

day next after old Michaelmas day, to ſerve till the old Mi- 

chaelmas day following, ſuch fort of hiring being ſtated to be 

according to the cuſtom and uſage of the country, was held 

to be ſufficient. The principle in that caſe, he ſaid, was not 

new, It was ſettled by a prior deciſion, in Rex v. Newſtead 

{b), where the hiring was to ſerve for a year from Whitſun- 

tide to Whitſuntide ; and the court held that to be a good 

hiring, although the ſpace of time was, in truth, leſs than 

365 days, the caſe having ſtated that ſuch hiring was uſual 

in that country, and was always conſidered as a hiring for a 

year by the contracting parties. He contended, that the 


(a) M. 13 Geo, 3. Burr. Settl. Ca, No. 222. 
(b) T. 10 Geo. 3. id. No. 208. | 
| contract 
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contract was made at that place, although the ſervice waz 
performed at Hanwood. | ; | 

Fiearnly argued on the other ſide. He cited the caſes of 
Pepper-harrow v. Trenſbam (a), Coombe v. Weſtwoudhay (O, 


Rex v. Weſtwell (c), South Cerney v. Gault ſbourn (d), and Rex | 


v. Newton (e), as having compleatly eſtabliſhed, that no hi- 
ring, which on the face of the contract appears to be for a 
leſs time than a year, is ſufficient for gaining a ſettlement. 
In Rex v. Newſlead that was not the caſe. Whitſuntide be- 


ing a moveable feaſt, there was not neceſſarily leſs than a 


ear in the interval between Whit ſuntide and Whitſuntide, 
n Rex v. Naveſtcck, the hiring was for a full year, if, under 
the words “ till the Michaelmas day following,” that day 
was included [1]; and Lord MANSFIELD expreſsly ſaid, 
in that caſe, that there muſt be a hiring for a year. 

Lord MANSFIELD abſent. 

WILLES, Fuſtice,—The only queſtion is, whether a hi- 
ring for three days leſs than a year, can be conſtrued a hiring 
within the meaning of the ſtatute. The caſes cited by Mr, 
Fearnly all ſhew the contrary. In the caſe of Rex v. New- 
ſtead, the duration was uncertain, and the hiring was ſup- 
ported by the cuſtom of the country. In Rex v. Naveſtech, 
as there is no fraction of a day, and the word til! might be 
conſtrued to include the Michaelmas day, the hiring was con- 
ſidered as for a complete year; and the court there recog- 
nized the general doctrine contended for by Mr. Fearnh. 
The cuſtom here (if it could be of any weight to controul 
an act of Parliament) is ſtated to be the cuſtom of Or ley, 
and the contract was performed in another place. I think 
the orders muſt be quaſhed. 

ASHURST, Fuſtice, of the ſame opinion. 

BULLER, Juſtice,—'There is no caſe where the time ap- 
peared manifeſtly to have been leſs thana year, in which the 
court has held that a ſettlement was gained; and it would 
be dangerous to make a new precedent of that ſort. 

| Both the orders quaſhed. 


[1] In that cafe, the court laid ſome ſtreſs on the cuſtom of 
the country, (Burr. Setil. Ca. p. 722.) ; but in a late caſe of Rex 
v. Syderton (E. 17 Geo. 3.) a hiring on the 11th of October, 1771, 
till old Michaelmas day, 1772, was held to be a ſufficient hiring, 


though there was nothing {tated of any cuſtom or uſage, 


( AA. 1 Geo, 1. 3 Burn's Zu(t. 13th Edit. 373. 
(b) H. 5 Geo. 1. 1 Str. 143, 

(c) T. 3 Geo. 2. 3 Burn's Fuſt. 375. 

(a) Ibid. 375, 376. SI 

(e) M. 14 Geo. 2. Burr, Settl. Ca, No, 551. 
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The KINO againſt SMITH and others. Tueſday, 
| | 13th June. 


FT HIS was an inditment againſt the defendants, for ob- The right to 


ſtructing the mayor and commonalty of the city of the ſoil of a 
London, in making a horſe-towing path on the ſoil oi the navigable ri- 
river Thames, under powers veſted in them by the ſtatutes of ver, is not, by 
14 Geo. 3 cap. 91. and 17 Geo. 3 cap. 18. The firſt count preſumption 
recited the act, and charged, that a horſe-towing path was of la, in the 
begun to be made from Water-Lane at Richmond bridge, and 3 the 
certain wooden piles fixed, by order of the common coun- Is 5 
cil, on the ſoil and bed of the river, between high- water an offence at 
mark and low- water mark, and that the defendants, intend- common law 
ing to obſtruct the may or, c. cut down one of the ſaid to cbſtruct 
piles, Cc. The fecond count laid the piles to have been the execution 
driven upon the ſoil and bed of the river, being the King's of powers 
ancient common high-way for all the liege ſubjects to na- | mg by 
vigate. The third count laid the towing path to have been ſtatute; an 
between the city of London and the city-ſtone at Staines indictment 
bridge, between high-water mark and low-water mark. for ſuch 8 | 
The fourth count ſtated, that a towing path was begun, Tence nw 
Sc. by the committee (naming them) appointed by the com- — 
mon council to execute the act, on the ſoil, &c. being the 2 eee 
King's ancient and common high-way, between high-water « onA för- 
mark and low-water mark, &c. The fifth count ſet forth, nam ſtatuti.” 
that a towing path had been begun by order of the common 
council, c. (but without mentioning the act of Parliament). 
The ſixth and laſt count reſembled the t, only ſtating, 
that the towing path had been — by order of the com- 
mittee, The trial came on before ASHURsT, Juſtice, 
at the laſt Lent aſſizes for the county of Surry, when a ver- 
dict was found for the King, ſubject to the opinion of the 
court, on the follow ing caſe: | 

The city of Londa, under the powers ſuppoſed to be 
delegated to them under the act of parliament of 14 Geo. 3. 


cap. 91, and by the 17th of the ſame King, intituled, Oc. - 


(cap. 18) erected piles on the bed of the river, near Rich- 
mond, within the high-water mark, about the diſtance of 29 
feet from the ſhore, for the purpoſe of making a towing 
path for horſes, adjoining and contiguous to a wharf in the 
poſſeſſion and the property of the defendants, or of thoſe 
under whom they claim. The defendants cut down one of 
thoſe piles, which is the ſubje& of the preſent indictment, 
and which was proved to have been erected between the 
high and low-water mark, oppoſite to the ſaid whaif, 5 
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acts of ownerſhip were proved, on either fide, in the ſpot in 


queſtion ; but it was proved, that the Ait (a) in the middle of 

the river was Mr. Price's (b). It was proved, that imme. 

morially, at the time of low water, perſons uſed to paſs on 
foot between the high and low-water mark, for the purpoſe 
of towing barges and other veſlels, | 

& The queſtion ſubmitted to the court is, Whether (this 
4c being a navigable river) the right to the ſoil in the bed of 

& the river, »/que ad filum aque, is in the owners of the 
& ground adjoining to the river?“ 

The caſe was argued, laſt term, on Wedneſday, the 3d of 
May, by Erſtine for the proſecution, and B. Hunter for the 
defendants. 3 
Erſkine contended, that the only queſtion brought before 
the court was, Whether the ſoil of the ſpot in queſtion was, 
or was not, the property of the defendants, or of thoſe un- 
der whom they claimed? Its being the property of third 
perſons would not be a juſtification on this indictment; for 
the defendants were not entitled by law to abate the piles 


driven on another perſon's ground, for a conſequential inju- 


ry to theirs. The defendants, therefore, muſt ſhew that the 
foil was theirs ; and as they gave no proof of any actual ex- 
erciſe of. ownerſhip, it was incumbent upon them, to main- 
tain it was theirs by inference of law, becauſe the property 
in the adjojzing ground belonged to them. | 

Hunter inſiſted, 1. That the ſtatutes did not mean to 
veſt in the city the power of making towing paths by en. 
bankment; 2. That the ſoil belonged to the defendants, and 
they were therefore protected by the 16th ſection of the 
ſtatute, by which it is proviced, © That the powers granted 
« tothe city ſhould not extend to authorize them to make 
« any new towing path, over, upon, or through, any gar- 
« den, orchard, yard, park, paddock, incloſed lawn, or 
« planted avenue, to any houſe, without the confent of the 
„ owner thereof.” 3. That, ſuppoſing it uncertain to whom 
the ſoil. belongs, the city had not complied with the terms 
preſcribed by the-ſtatutes to entitle them to make a horſe- 
towing path,—1.. On the firſt point, he ſaid, that there 
was no expreſs power given to make embenkments, and the 
court would not raiſe a power, liable to great inconvenience 
and abuſe, by implication. If ſuch embankments could be 


made at the pleature of the city, they would tend to di- 


min:ſh the value of the adjoining lands, and might alter the 


courfe of the river, beſides expoſing the villas and private 


ca) A finall Iſtand. 
(6) Price was the owner of the wharf, 
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property of individuals to the diſorders and treſpaſſes which 
bargemen might commit in paſſing through them.—2. On 
the ſecond head, he ſaid, that, if the ſoil was in the defen- 
dants, the caſe was clearly within the proviſion of the 16th 
ſection of 14 Geo. 3 cap. 91 ; for though wharfs are not ex- 
preſsly mentioned, they might be fairly conſtrued to be com- 
prehended under the word © gerd: That this was a new 
towing path was clear, becauſe the caſe only ſtated, that 
perſons formerly uſed to paſs on foot at the time of low water; 
but this would make a paſlage at all times. As to the pro- 
perty, the legal preſumption was certainly in favour of the 
defendants, and, there being no evidence on either ſide, the 
preſumption ought to prevail. The ſoil muſt have ſome 
owner; the city had no claim to it; they did not pretend 
any right of ownerſhip at the trial; and, as to the right of 
the crown, a diſtin&ion was to be made. That right was 
only in navigable rivers, as far as the ſea ebbs and flows. It 
dd not depend alone on the circumſtance of the river being 
navigable. Some rivers were ſo, immemorially, by nature, 
and from the flux and reflux of the ſea, others were kept in 
a navigable ſtate by the effects of art. The Thames might 
be conſidered as falling under the firſt deſcription from Ro- 
chefler to London bridge. From thence upwards, it was pre- 


ſerved in a navigable ſtate by art. The authorities concern- 


ing the right of the crown to the foil extended only to navi- 
gable rivers of the firſt ſort. The ſea did not properly flow 
above London bridge. The tide, beyond that limit, was oc- 
caſioned by the preſſure and accumulation backwards of the 
river water. "Therefore the ſoil there did not belong to the 
crown, This diſtinction ſeemed to be adopted in ſeveral 
caſes; 1 Mod. 105. Anon.; 2 Roll. Abr. 110. pl. 14, 15.3 
Davies's Rep. 55. 57.3 Carter v. Murcot (a). He alſo ſtated 
the pleadings in a caſe of Cheſhyre v. Dunball, where the 
ſame idea was adopted, and which had been ſettled, on great 
conſideration, by bir Joſeph Yates, and Wynne, afterwards 
Baron of the Exchequer in Scotland (b). 

Lord MANsF1e1.D told Erſtine, it was unneceſſary for 
him to reply. His Lordſhip ſaid, the diſtinction between 
rivers navigable, and not navigable, and thoſe where the ſea 
does or does not ebb and flow, was very ancient ; but that 
what Hunter contended for, viz. a diſtinQion between the 
caſe of the tide occaſioned by the flux of ſea water, or by 
the preſſure backwards of the freſh water of a river, ſeemed 


(a) B. R. H. 8 Geo. g. 4. Burr. 2162. l 
(b) Thoſe pleadings were furniſhed him by the Solicitor Gene- 


ral, 


to 
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to be entirely new, and that there were no facts ſet forth in th 
the cafe which let in the conſideration of that diſtinction, in 
That the caſe did not ſtate, whether the water, when the th 
tide riſes at Rrchmond, is freſh or ſalt, but that it rather took WM ſu. 
it for granted that it is falt, deſcribing the Thames generally pa 
as a navigable river. That, as to the irt and third objec. WM it 
tions, there was no queſtion made by the caſe, on the autho. the 
rity of the city to embank, or whether they had purſue WI 
the directions preſcribed by the Legiſlature. ha 
The verdict of guilty was ordered to be entered. 

Afterwards, in this term, on Monday the 5th of Fun, 

Rous having moved for judgment againſt the defendantz 
Peckham obtained a rule to ſhew cauſe why the judgment wi! 
| ſhould not be arreſted. He applied for this rule on three vi: 
grounds: 1. That the offence (if at all indictable) was fo co 
obſt ructing the execution of the ſtatute, and therefore th it 
indictment ought to have concluded (which it did not), that i wii 
the defendants had ated “ againſi the form of the ſlatute” WM an 
2. That the proſecutors ought to have ſtated, that they hal WW wh 
' purchaſed the ſoil, according to the proviſion for that pur: the 
poſe in the ſtatute. 3. That as there are a great variety d of 
powers given by the act, and adapted to a multiplicity of dif. dat 


ferent caſes, the indictment was too general and uncertain, / 
not ſetting forth under what particular clauſe or power th the 
city had ated, - 


On his firſt point, he cited Hawkinss Plas of the Crown, WM per 
B. 2. cap. 25. $ 116. where it is laid down, * That if an in- it h 
«© dictment do not conclude contra formam ſlatuti, and the of 
« offence indicted be only prohibited by ſtatute, and not H tior 
„ common law, it is wholly inſufficient, and no judgment pri, 
«© at all can be given upon it (a).” But AsmursTM Ki: 
Fuſlice, obſerving, that it was an offence at common law to 
obſtruct the execution, of an act of parliament, this ob- 
jection was abandoned. e 5 

Ibis day, cauſe was ſhewn by Dunning, Davenport, Hl. 
deſter, Rous, Roſe and Erſkine, —They inſiſted, that the d. 
rections in the act for purchaſing the foil, only related to the 
caſe of private owners. If the ſoil belonged to the crown, 
the act itſelf contained the King's conſent, and if to the cit) 
(which they ſaid was moſt probable) it would be abſurd to 
apply the proviſions for purchaſing to ſuch a caſe. But! 
the caſe had even ſtated the property to belong to ſome pr: 
vate owner, but to none of the defendants, it would not be 
competent to them to queſtion what had been done, Le 
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the owner complain of the ſuppoſed injury, which he might 
in an action or indictment for the treſpaſs. He might not 
think it any injury, but a benefit. As to the method pur- 
ſued by the city, in the execution of the ſtatute, and the 
particular clauſes under which they had acted, their autho- 


rity was ſufficiently ſhewn in the indictment, which ſet forth 


the ſtatute; and none but the actual owners of the ground 


where they had made the path could queſtion what they 


had done. | V 

Peckham, Mingay, and B. Hunter, for the defendants, 

Lord MANSFIELD abſent. | | 

WILLES, Fuſtice,—Only two of the powers in the act, 
which are various, are neceſſary to be obſerved upon here, 
diz. the power to improve the navigation, and the power to 
compel a purchaſe. Now, if they are conſidered together, 
it will appear, that the improvements are to be carried on 


without purchaſing, where there is no occaſion to purchaſe, 


and nothing is ſtated here to ſhew, that this was a caſe 
where purchaſe was neceſſary, The indictment ſets forth, 
that the proſecutors were interrupted in the due execution 


of the act, and that is found by the verdict. I fee no foun- 


dation for arreſting the judgment. 
ASHURST, Fuſtice, of the ſame opinion. 
there was no ſort of doubt on the firſt point. 
BULLER, Juſtice,—As to the firſt point, it was very pro- 
perly given up; the indictment would have been wrong, if 


He ſaid, 


it had concluded contra formam ſtatuti. I think, on the face 


of the indiètment, we mult take the ſoil of the ſpot in queſ- 
tion to be in the crown; for, though not neceſlarily, yet, 


prima facie, the ſoil of a navigable river belongs to he 


King. The fact of the obſtruction is ſufficiently averred. 
5 | The rule diſcharged. 
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N Wedneſday the 14th of June, being the laſt day of 
the term, Lord MANSFIELD was in court, for the 
firſt time ſince the riots. The reverential ſilence which 


was obſerved when his Lordſhip reſumed his place on the 


Bench, wes expreſſive of ſentiments of condolence and ref. 
pet, more affecting than the moſt eloquent addreſs the oc- 
caſion could have ſuggeſted. | 


* 


The End of Tziniry Term, 20 GROR OE III. 


— 
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IN | 
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In the Twenty-firſt Year of the Reign of GORE III. 


ao 


— 


3 . : Monday, 
Hr AWARD againſt HopEINS | 6h Nor. 


CTION of aſſumpſit on a tradeſman's bill; Plea of If there is « 
tender as to 21. 185. 4d, part of the demand; and non Þles of tender 


as to part, and 


a/ſumpfit as to the reſt. The plaintiff having proceeded to, ,n,,} 5 
trial, there was a verdi& for the defendant on the tender, to the reſidue, 
and for the plaintiff on the non aſſumpſit, but with damages _ ow 

under 40s. viz. 7s. Gd. The detendant, upon an afhdavit und for 4 
ſtating that he reſided in the county of Middleſex, obtained defendant, the 
a rule to ſhew cauſe why he ſhould not be at liberty to ſug- — 22 
geſt on the roll that the damages were under 407. in order |;,,/; is under 


to entitle himſelf to the benefit of the ſtatute of 23 Geo. 2. 4. yet, if that 


| added to the 
cap. 33. J. 19. ſum tendered © 


Cauſe was this day ſhewn againſt the rule, by the Attor- exceed 40s. the 


be General (Wallace), and Runnington. They cited the caſe defendant, * 
0 


Pitts v. Carpenter [a], where there was a plea of ſet-off, — 7 5 


and, the plaintiff having proved that there was above 40s. tion of the coun- 
due to him, although the defendant by the ſet- off reduced ty — of 
the balance to 11. 1s. 3d. and the verdi& was only for that 3 0 9 = 
ſum, the court refuſed a ſuggeſtion like that now applied for, double coſts 
becauſe they conſidered the act as meant to reſtrain parties 22 7 7 


I B. R. T. 16 & 17 Gee. 3. 1 Will. 19, 


within 
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within the juriſdiction of the inferior court from ſuing in 


Vieſtninſter Hall, only in caſes where the juſt demand, 47 


againſt 
Hopkins. 


| Hrawary the time of the action brought, appears by the verdict not to 


have amounted to 40s, Now, as in that caſe it was in the 
defendant's power not to have pleaded a ſet-off, in which 


event the mages muſt have exceeded that ſum, ſo here, 


they ſaid, the plaintiff could not foreſee that a tender would 


be pleaded; and, if it had not been pleaded, the damages 


- would have amounted to 31. 5s. Iod. | 


Dunning, and Baldwin, in ſupport of the rule, inſiſted, 


that the defendant ought to have taken the 27. 18s. 4d. when 


tendered, and then have brought his action only for the 


balance. | | 
Lord MAnsFIELD— The plaintiff could not know that 


the defendant would plead a tender. The reaſon of the de- 


termination in the caſe of Pitts v. Carpenter is equally ap- 
plicable here. The tender was not an extinguiſhment of 


the debt, and the' queſtion is, what appears to have been 


Wedneſia 
8th Nov.” 


Ia debt upon 


2 bond condi- 
tioned for an 
indemnifca- , 


tion, the de- 


tendant 
Hught net to 
be he'd to 
bail for the 
penalty, but 


only for the 


amount of 
the damage 


incurred. 


899 


* 


due at the time of the action brought, for if that exceed 
40s. the inferior court has no juriſdiction. | | 
| The rule diſcharged [c), 


- (c) Vide Woolley v. Cloutman, ſupra, p. 292. Waſe v. Wyburd 


P. 234: Ailway v. Burrows, p. 240, and Wiltſhire v. Lloyd, p. 366, 


KI RK againſt STRICK LAND. 
/F O TION, by Chambre, for a rule to ſhew cauſe 
why the defendant ſhould not be diſcharged, upon 
filing common bail. The action was debt, upon a bond con- 
ditioned for the indemnification of a pariſh againſt a baſ- 


tard child. The penalty in the bond was 50. and the plain- 
tiff, in his affidavit for holding the defendant to bail, had 


{worn that he was juſtly indebted to him in that ſum ; but 
the defendant, in the affidavit on which this motion was 
rounded, ſwore that only 3/, and fome odd ſhillings were 


really due. | 


The court ſaid the conduct of the plaintiff was altogether 
unjuſtifiable, and that he was liable to an action. That, in 
the.caſe of a bond conditioned for the performance of 2 

romiſe of marriage, and in ſome other inſtances, the penalty 


is therreal debt; but, in other caſes, the bail could only be 


taken for the ſum to which the plaintiff would be entitſi d in 
| | e damages 
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damages for the breach of the condition, At firſt, however, 1780. 
they ſeemed to think they could not relieve the defendant upon 8 
this ſummary application, it having been an uniform rule not KIRK 
to go into the merits, upon ſuch a motion, but to take the 1 againſt 
matter as it ſtood upon the affdavit to hold to bail ; but, at TRICKLAND;S 
laſt, they granted the rule, declaring that they were perſua- 
ded the plaintiff would not venture to ſhew cauſe againſt it. 
4 arainlk WIN. Wedneſday, 
WitLL1s and another againſt BALDWIN: 3 


ls was an action of ef/ump/it upon an agreement be- Government 
- {| tween the plaintiffs and the defendant, which was CORE cap 
Rated, in the firſt count of the declaration, to the following furniſh torage 
effect: The plaintiffs being ſutlers to four regiments of mili- for a certain 


g | : wk number of h 
tia encamped at Coxheath, and as ſuch entitled to certain ſes te be kept 


forage of oats and hay for divers horſes daily, out of the by a ſutler, and 


King's magazine of oats and hay belonging to the camp, and the contractor 


which was furniſhed and ſupplied by the defendant, it was 9 


agreed between the plaintiffs and the defendant that the not to commute 
plaintiffs might abſtain from taking the forage, or ſuch part the forage for 

| ; : money, an 
thereof as they ſhould think fit, and might leave the ſame to agreement 
be the property of the defendant, and that he ſhould pay and between the 
allow them 92d. by the ration, for every ration to which ſutler and the 

a i cont actor, that 

they ſhould be entitled, and which they ſhould fo leave at the latter ſhall 
the magazine for the defendant. The declaration then pro- allow the 
| - t : this: h former a ſum 
ceeded to allege, that, in conſequence of this agreement, the — 
plaintiffs had left a large quantity of forage at the magazine, each ration of 
which they were entitled to as ſutlers to the four regiments, forage allowed 
to be the defendant's property, and became, thereby, entitled e ge 4 
to receive a ſum of money from him in the ſtipulated pro- ſes and ſhall ; e- 


portion of 94d. per ration, which he had refuſed to pay. — tain the forage, 

To this | ecial count, were added the general counts, for i. 

goods Cold and delivered, &c. 1 . 

The cauſe was tried, before BULLER Juſtice, at the Sit- 

tings for Middleſex, in laſt Trinity Term; and it appeared, 

in evidence, that the plaintiffs had contracted to keep 32 

horſes, 8 for each regiment, for a limited time; during 5 

which they were to be allowed, for each horſe, a ration a 

day, conſiſting of 18 15. of hay, and $15. of oats: That the 

defendant was a contractor with government, and, by his con- 

tract, was bound not to commute the allowance of forage for 

money, and that, in 3 plaintiffs had only kept 14 
8 8 or 


% 


\ 
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| 1780, or 15 horſes, inſtead of 32. A verdi was found for the 
RY plaintiffs, but with leave to move to ſet it aſide, and enter a 
| W1iLLIis nonſuit. 8 1 | 83 
| gains A rule was aſterwards moved for, and granted, in 7. rinty 
| BAT WIA. Term, to ſhew cauſe why a nonſuit ſhould net be entered, or 
| why, if that part of the rule ſhould, upon ſhewing cauſe, be 
| diſcharged, the defendant ſhould not be at liberty to move 
| in arreſt of judgment.— The ground for arreſting the judg- 
| ment was that the agreement was illegal and void, on the 
face of it, as ſtated in the declaration, tending maniteſtly ty 
enable the parties to defraud the public, and divide the pro- 
fit ariſing from the value of forage for horſes never kept by 
the plaintiffs.—But, if there was not ſufficient on the de- 
claration to ſhew the illegality of the agreement, it was 
- contended that ſuch illegality was clearly eftabl.ſhed by the 
evdenet.- | 2 7s | =. 
The Attorney General and Cowper now ſhewed cauſe— 
They ſaid, that, to make the agreement void, it muſt ap- 
pear to be a certain conſequence that the public mutt be 
ejudiced by it, which was not the caſe ; for it neither fol- 
owed, that, if money was received inſtead of the rations of 
forage, the plaintiffs would not keep the ſtipulated number of 
herſes, and provide forage elſewhere, nor, if the full quan- 
tity of forage was delivered over by the defendant, that the 
plaintiffs would employ it to feed the number of horſes they 
were bound to keep. | 


% 


— 


Dunning, and Baldwin, were to have argued on the oth 60 
ſide, but were ſtopped by Lord MaxS FIELD. 6 
Lord MaxsFlELD,—No power of words can fo bend 
this caſe as to make it appear otherwiſe than as a foul agrce- pl 


ment between the parties. The queſtion is not, whether 
the plaintiffs may not find out a method of cheating govern _ 
ment although they ſhould take the forage, but whether 
what they have done is not a method of cheating govern- 
ment. The plaintiffs are bound to keep eight horſes for 
each of the four regiments, and, in eaſe of them, govern- 
ment 1s to feed the horſes, ſupplying a. certain quantity, by 
the day, for each horſe that ſhall be kept. By this agree- W 
ment, the plaintiffs are to have a compoſition for the forage 5 
for the whole number of horſes whether they are kept or 
not, which is a clear fraud upon the public. — As to the queſ- 
tion wether a nonſuit ſhall be entered, or the judgment ar- I 
reſted, the caſe is much ſtronger againſt the plaintiffs upon 
the evidence, than as ſtated in the declaration. 
The Rule made abſolute for a nonſuit to be entered. 25, 
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admitted on the record. Jordan Pleaded, That, before the bar. 


at the time of the aſſignment to Catharine Kingſton ſhe was 
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1780. 
EN 
BARNPATHER and another, Executors of Mor- 
rar, againſt JoRDAN and another. „„ 


HE plaintiffs, as executors of an aſſignee of the leſſor In covenant for 
of certain premiſes, brought this action of covenant, g. againſt mt 
N | . 5 ; a 1gnee, 

for rent in arrear, againſt the defendants JoRDAN and LE- — 5 
FEVRE, as aſſignees of the original leſſee. The defendant I cerert be- 
Leſevre Pleaded, Ihat, before the rent in queſtion became dee tbr rent 

_ accrued, is 2 


due, he aſſigned his intereſt to Fordan ;. which the plaintiffs good plea in 


rent became due, Lefevre aſſigned his intereſt to him, and 
that he aſſigned to one Catharine King ſton, Replication, That 


covert of one Thomas King ſton her huſband, who was {till 
we eter n Demurrer.t e | 

is caſe ſtood in the paper, and was to have been argue: 
this day, by Morgan for the plaintiffs, and Moad for 2 
tendants ; but Mood admitted that he could not ſupport the 
replication, on the authority of Cote Littleton, where it is laid 
down, * That a feme covert is of capacity to purchaſe of 
e others without the conſent of her huſband, and that though 
he may diſagree, and diveſt the eſtate, yet if he neither 
* agree nor diſagree, the purchaſe is good (a). : 

He moved for leave to withdraw the replication, and re- 
ply de novo, upon payment of coſts; which was granted. + 


| (a) Co. Litil. g. a. Alſo 256. ö. 


—— 


WargE Rs againſt OcDen and another, Adminiſtras _ 
| tors of Mie. och NS, 


D EB T upon a bond againſt the adminiſtrators of the ee ene 
obligon Declaration of laſt Eaſter Term. — Flea, Plene tor plead plene 
adminiſtrauit, except goods and chattels to the value of 480. a, 
27. ; : . eter 2 Certain 
. rod. and with reſpect to the ſaid 48/. 25. 10d. that the 1 nnd ue 
| Ta | wards to ano- 
ther action brought in the ſame term plead alſo plene admini/iravit præter the ſame — and as 9 
that ſum that he had conteffed it in the other action, ſuch plea is à good bar. | 


ea defendants 
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defendants had confeſſed aſſets to that amount to another 


then depending againſt them. — General Demurrer. 
Bower ſor the plaintiff.— An action depending and a con- 
feſſion of aſſets, without judgment, is not a good plea in bar 


to an action againſt executors or adminiftrators. In the 


other action againſt the defendants tt is probable the plaintiff 
ſuſpected the truth of the plea, and therefore took time to 
enquire into the fact, before he would ſign judgment for the 


48. 27. 10d. If ſuch a plea as this were to be allowed as a 


bar to another action, a door would be open to the moſt 
palpable fraud, by colluſion between the defendant and ſome 


friendly creditor, which other bond fide creditors might never 


be able to prove; aſſets might be confeſſed and protected 


by ſuch a plea, and all other demands fruſtrated, although 
the firſt plaintiff ſhould never proceed nor mean to proceed 


to judgment. It is not priority of action but of judgment 


which glves a preference to creditors in the ſan-e degree. 


He who firſt obtains judgment is entitled to be firſt paid, and 
here it ought to be confidered as the /aches of the plaintiff in 


the other action, that he did not enter up judgment of the 
aſſets confeſſed. It is true an executor or adminiſtrator can- 


not pay a debt of the ſame degree, after action brought and 
notice given of ſuch aQion, unleſs there is judgment for the 


debt which he pays, but he may pay ſuch debt after jucg- 
ment, and he is entitled to give it a preference by impzr- 
lances and pleading dilatory pleas to the firſt action, and, in 
the mean time confeſſing judgment for the ſecond demand. 
This is laid down in Wentwsrth's Office of Executors (a), 
and in the caſe of Blundzve!l v. Loverdell (ö), where the 


court diſtinguiſhes between ſuch: a preference given by the 


conſent of an exccutor or adminiſtrator, in favour of a juſt 
debt, and where a debt is ſet up by covin and colluſion, 
The defendants, here, were in no danger of being obliged to 
pay the amount of the aſſets in their hands twice over, for 
if they had confeſſed judgment to the preſent plaintiff, they 
might have availed themſelves of that judgment in a plea of 
puis darrein continuance to the other action. 5 

load for the defendants.—If this plea is not a good bar, 
executors and adminiſtrators will be under great difficulties, 
and liable, in numberleſs inſtances, to account for the ſame 


(a) 145. 15 
(07 C. 5. Hl. I2 Care 2. 1 Sid. 21. 
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afſets to two or many different creditors. What other ſtep: 


was left for the preſent defendants to take? The two actions 
were broucht at one and the ſame time, (and by the ſame 
attorney). They had only the ſum confeſſed by the plea in 
their hands, and could not divide it between the two credi- 
tors; for, if they had confeſſed one half of it to each, and 


they had replied aſſets ultra, and iſſues had been joined, ver- 
dicts muſt have becn found againſt the defendants in both 
ations. They could not make a voluntary payment to the 


one, after notice of the action by the other. In ſhort, they 
had nothing left but to apply the aſſets by pleading, to one 


of the demands, and thereby put the plaintiff in that action 
in a ſituation to recover judgment, and then plead their 
having done fo, in anſwer to the other demand. In an ano- 
nymous caſe in Shower (a) it is. ſaid, that, in caſe an execu- 
tor have three or four bonds againſt him, and they all come 


to trial at once, being for 201. a piece, and the executor hath 


aſſets to the amount only of 201. yet he ſhall be chargeable 


to them all ; therefore 1t would have been beſt for him to 


have confeſſed a judgment to one of them, and tat he might 
| Now the defendants have done 
all that depended on them to act in the manner there pointed 
out. The judgment itſelf is not in their power, it is the act 


have pleaded to the other. 


of the court, which ought to follow of courſe on the confeſ- 


ſion of aſſets to the other plaintiff, and it is not to be pre- 


ſumed that he will negle& to avail himſelf of it. The plea 
confeſſing aſſets to him on the records of the court is a no- 
torious and public appropriation of thoſe aſſets to his debt. 
If the plea was fraudulent or colluſive, that might be repled. 

Lord MANSFIELD having aſked Wood if he had ever 
ſeen ſuch a plea, he ſaid he had not, but that there was no 
caſe nor authority againſt it; upon which his Lordſhip ſaid, 
he thought the plea accounted very properly for the aſſets; 
that the plaintiff was endeavouring unjuſtly to compel the 


defendants to pay the amount of the aſſets twice over; and 
unleſs there had been the ſtrongeſt authorities againſt the 


plea, it aught to be ſupported. 


WiLLEs, and ASHURST, Juſtices, of the ſame opinion. 


BuLLER, PFuſtice,—This is certainly a new caſe ; I be- 
lieve there never has been ſuch a plea before; but juſtice is 
lo clearty in favour of the executors, that, unleſs there 
were the ſtrongeſt authorities againſt the plea, the court 


(a) B. R. Eaſter, 34 car. 2, 2 Show, 202. 
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1780. muſt ſupport it. This is a caſe which is entitled to greater d: 
RSS favour than where there is a priority in the judgment and 1 
WATERS not in the plea, for as to confeſſing judgment that is an ad & 
againſt. of preierence ſhewn by the executors themſelves, but here I 
OGDEN. the preference has been obtained by the greater vigilance of fe 
one of the plaintiffs, in calling for a plea before the other. 9 
All legal means may be uſed to obtain ſuch a preference. fo 

The defendants, in the firſt plea they put in, told the real fc 

truth of their ſituation, which they were obliged to do, and * 

having confeſſed aſſets to a certain amount, they became a" 

bound by the courſe of law, to pay thoſe aſſets to the plain- 10 

tiff in that action. Shall not this be a ſufficient anſwer to 7 

the other demand? It would be a monſtrous hardſhip indeed tl 

if the defendants ſhould be obliged to pay the money twice we 

over, and be turned round to ſeek for redreſs in a court of Cc 

equity. I therefore think this is a good ple. ir 

Rower. moved, and had leave {on the ground of the cafe wt 

being new) to withdraw the demurrer, on payment of coſts, " 

the defendants to be at liberty to amend their plea, by te 

ſtating the judgment which in the mean time had been en- P! 

tered-up in the other action, the plaintiff to pay the expence my 

of this amendment, and to. take judgment of aſſets quand on 
acciderint. | cy 

in 

re 

tel 

in. 

Mm 

fo 
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Po bh Ea TON ardinjt Jaques. * 6 
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„ IS was an action of debt for rent, againſt the de- an 
way of man t- fendant as aſſignee of one Denys, the original leſſor.— de 
gage, witha Tie Declaration ſtated an inclenture cf leaſe from the plain- c 
ae be "Ge tit to Denys, his executers, adminiſtrators, and aſſigns, for tu 
I-for cannoet 21 years, at a rent therein mentioned; that Denys. by virtue fig 
fae the mor'= the1ect entered and became poſſeſſed of the premilcs ; and th 
a * that being ſo poſſeſſed, on the 21ſt of Tinte 1777. all the {a1 
eſtate, right, Eſtate, right, title, term of „cars to come and unexpired, of 
title, 1 property, profit, claim, and demand whatſoever of the laid of 
1 Denys, of, in, and to the ſaid demiled premiſes, by aſſign- to 
even aer the Merit thereof then duly made, came to and veſted in the de- re. 
mortgage has fendant, by reafon whereof the defendant became, and was, fre 


—_— and ſrom thence hitherto had been, and ſtill was, poffeſſed 


mortgage has Of and in the ſaid demiſed premiſes; and that ſince he was 
_ and became aſſignee as aforeſaid, a year's rent had become 
CF due at C/riſimar, 1779, and was in arrear.“— The defen- 
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dant Pleaded, That all the eſtate, right, title, Sc. (in the 
words of the declaration), did not come to and veſt in the 
defendant, by aſſignment thereof, and that he was not pof- 
ſeſſed of and in the ſaid demiſed premiſes in manner and 
form, Cc. I ue, being joined upon this plea, the cauſe 
came on for trial, beforeBuLLER,. Juſtice, at the Sittings 


for Middle ſex, in laſt Trinity Term, when a verdict was 


found for the plaintiff, ſubject to the opinion of the court 
upon a caſe, which ſet forth, —““ That, on the iſt of Pe- 
cember, 1775, the plaintiff demi ſed the premiſes in queſtion 
to Denys, as ſtated in the declaration, That, on the 21ſt of 


June, 1777, by indenture made between the ſaid Denys, of 


the one part, and the defendant of the other part, after re- 
citing the ſaid indenture of leaſe, the ſaid Denys (for the 
conbteraticias thera mentioned) bargained, ſold, aſſigned, 
transferred, and ſet over unto the defendant, his executors, 
adminiſtrators and aſſigns, the premiſes demiſed by the leaſe, 


and ll the eſtate, right, title, intereſt, benefit of renewal, 


terms of years, and time to come and uncxpired, property, 
profit, claim, and demand whatſoever of the ſaid Denys, of 
and in the ſame, by virtue of the ſaid leaſe, or otherwiſe 
howſoever, to hold anto the defendant for all the reſt, reſi- 


| due and remainder of the ſaid term of 21 years, by the ſaid 


indenture of leaſe demiſed, and ſubjed nevertheleſs to the 
rents and covenants thicrein contained, and which are on the 
tenant's part to be paid, kept and performed, is which ſaid 
mdenture is contained a proviſo ſer making the ſame void on pay- 
ment of 114/. and intereſt at 5 per cent. per annum in manner 
following, viz. 21. 17s. being half a year's intereſt thereof, 
on the 21ſt of December then next enſuing, the farther ſum 
of 2/. 176. on the 21ſt of June 1778, the further ſum of 21. 
17s. on the 21ſt of December in that year, and the further 


ſum of 116/, 17s. on the 21ſt of June 1779, and there is 


another proviſo and agreement between the parties that, untii 
default ſhould be made in payment of the 1141. and intereſt, 
contrary to the intent of the ſaid proviſo, it ſhould be lau- 
ful far the ſaid Denys, his executors, adminiſtrators and aſ- 
figns, to hold and enjoy the premiſes without interruption from 


the defendant ; That the intereſt which became due on the 


ſaid mortgage was regularly paid up to and on the 2 1ſt day 


of December, 1778; That the defendant never had poſſeſſiMn 


of the hvuſe under the mortgage.—The. queſtion ſubmitted 
to the court was, — Whether the plaintiff was entitled to 
recover the rent which became due at CAuiſimas, 1779, 
from the defendant ? 
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Mood, for the plaintiff. The only queſtion is, whether an 
2Ction of debt will lie againſt the aſſignee of a leaſe before 
he takes a*tual poſſeſſion. In the fir/? place, it will certain- 
ly lie ag:inſt an original leſſee for years, beiore entry. This 
is (cttled by the cafe of Bellaſis v. Burbreck (a), where it was 


held, that, in debt for rent, upon a leaſe at will, the plain- 


tiff muſt ſhew an occupation, becauſe, the rent being due only 
in reſpect thereof, it mutt appear to the court when the leſſce 
entered, and how long he occupied, but that, on a leaſe hr 


gears, entry or occupation need nat be ſhewn, for, though the 


deſeadant neither enters nor occupie:, he muſt pay the rent, 
it being due by the leaſe on contract, and not by the occu- 


pation. So in Coke Littleton (b) it is laid down, that a leſſee 


for years before entry hath an intereſt which he may grant 
over to another. Secondly, In what reſpe& does the ſituati- 
on of an aſſignee differ from that of the original leſſee, be- 
fore entry? Is there more ſolemnity required in transferring 
property to an aili:nee than to a l:fle2? The aſſignment 
veſts the complete intereſt of the leſſce in the aſſignee. In 
Coat v. Harris (c), which was an action of debt for rent 
az2inft the aſſignee of a term, it is ſaid, by Lord Hor, that 
the ancient method of pleading afſignments was ““ wir:ute 
c jus the aſſignee entered and was poſſeſſed, but that this 
method was now diſuſed, for the aſſignee had the eſtate in 
him before entry. It he has the eſtate of the leſſce in him, 
he muit be liable to the ſame conditions to which the leſſce 
h:m/elf was ſubject before entry. It is true there is a prov. /. 
in this aſſignment that the leſſee ſhall hold the premiſes till 
d-iaylt ſhall be made in the payment of the intereſt, but ſtill 
te whole legal property veſted in the mortgagee from the 
time of the aſſignment, and the mortgigor became his mere 
tenant by ſufferance, and might have been turned out by an 
ejectment ithout notice, as ſoon as there was a default of 
payment; which there was in this caſe hefore the rent now 


- ſued for became due. Suppoſe the premiſes had been under- 


let by the mortgagor; the mortgagee might have brought an 
action for the rent againſt the under-tenant, according to 


the late determination of this court in the caſe of M/s v. 
Gallimere (d). Suppoſe there had been an actual demiſe of 


the whole abſolutely to the defendant, and he had made a 
ſeparate under-leaſe to the mortgagor to continue till there 


(a) C. B Al. 8. Will. 3. 1 Hulk. 209.S.C, 1 IL. Raym, 170. 
6b) 46. b. | „ 

(e) B. R. M. 10 Witk. % 1 L. Raym. 365. 

(4) Al. 20 Ged. 3. Supra, p. 200. = 
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ſhould be a default in the payment of intereſt or principal, 
could there be any doubt that, in ſuch caſe, the defendant 
would have been liable to an action for the rent? Here, 


the ſame thing has been done in ſubſtance, only by one in- 


ſtrument inſtead of two. This is very different from the 
caſe of a leaſe /r lives, where livery of {cifin is neceſſar, 
without which the delivery of the deed is not ſufficient to 
give effect to the conveyance. By the very terms of the 
alignment the defendant is made liable for the rent, and 
ſubj ect to the covenants. * 


Rove, for the detendant, —This is a queſtion of great im- 


portance to all morigagees. It amounts to this; whether a 
mortgagee of a leaſe for years, who has never taken poſſeſ- 
fon, may be compelled, by a ſtranger, to ſubmit to all the 
conditions and covenants in the leaſe, although he is willing 
to wave all benefit from it. The inconvenience of ſuch a 
doctrine would be monſtrous. - A mortgagee might loſe his 
capital and intereſt, and alſo be compelled to pay rent, with. 
out deriving a farthing from the eſtate, But where is the 
hardſhip on the landlord if the action is not ſuſtained? He 
has choſen his own leſſee ; he never depended cn the credit 
of the aſſignee; and the only implied bargain he has made 
with the leſſce relative to aſſignment, is, that if he lets ano- 
ther into the enjoyment of the eſtate, that perſon ſhall be 
liable. Is the defendant an aſſignee of that ſort whom the 
law conſiders as liable? The plaintiff has declared that all 
the eſtate, right, title, c. came to the defendant, and 


that, by reaſon thereof, he became poſſeſſed, Is this true in 


fat? Lord HoLT's difum in Cock v. Harris was extra- 
judicial, and, both before and fince that time, all declarati- 
ons in this court, againſt aſſignees, have ſtated entry and 


poſſeſſion —(Bu LLER, Juſtice, aſſented to this, and ſaid it 
was ſo in all the courts.)—Here, there was no poſleſſion ; 


and, beſides, all the eſtate, right, Cc. was not aſſigned, for 
the court will take notice of the difference between an abſo- 


lute aſſignment, and one which 1s conditional, and made- 
only to ſecure the payment of money. The point decided 


in Mojs V Gallimore was, that a mortgagee may diſtrain for 


| the rent, before actual entry; but he muſt give notice of 


the aſſignment to the tenant, and by that act he avows, 
inſtead of waving, his intereſt under the aſſignment. But 
the tenant could not impel him to enter, or receive the rent. 
I admit that debt lies againit the original leſſee, before 
entry, becauſe, between him and the leſſor, there is a pri- 
vity of contract. But here there is not, nor any privity of 

: | eſtates 


aa 
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I anſwer, that, as between him and the aſſignor, he cannot, 
becauſe of the privity of contract between them; but, as 
berween him and other perſons, he may. 

Mood, in reply, — It does not appear, upon the caſe ſtated, 
that the mortgagee has waved all benefit of the mortgage. 
Indeed, how could he wave it? It was his own fault to take 
i, and it cannot be furrendered but by a written convey- 
ance. There is no diſtinction between an abſolute and a 
conditional aſſignment, with regard to the preſent queſtion, 
Beiides, when the mortgage was forfeited, the aſſignment to 

-the detendant became ablolute, and he then was complete 
owner. As to the poſſeſſion alleged in the declaration, that 
is a mere inference of law, and is not traverſable. It has 
been decided over and over again, that, if a deed is declared 
upon, and, after ſtating the deed, the declaration proceeds, 
err tute cnjus, Sc. the deed enly, not the ſubſequent part, 
can be traverſed. After the forfeiture, the prortgagee might 
have brought an ejectment, and might then have recovered 
the meſne profits from the lime of the forfeiture. 

Lord MansFitrD,—In point of fact, this caſe muſt 

Have exiſted for a century paſt, in a thouſand inſtances; in 


this great town particularly, building leaſes have been, and 


are, perpetually mortgaged; and yet no inſtance has been 
found where the ground landlord has attempted to charge 
the mortgagee, not in poſſeſſion, with the rent or covenants. 
*"Fhis is a ſtreng argument againft the plaintiff, eſpecially 
where the cafe is fo hard, ſo unjuſt, and unconſcionable. 
Numvberlefs inconveniences would ariſe, if ſuch a demand 
could be ſupported. The mortgagee never afks whether 
the rent is paid; he only looks to his ſecurity; and, when 
the principal and intereſt are paid, he re-aſſigns. But, it 
the plaintiff is right, a mortgagee might he called upon, 
years after ſuch re- aſſignment, tor arrears or breaches of co- 
venant during the aſſignment: The conſequences would be 
terrible. And all this arifes from a mere flip in the attor- 
ney, in waking the conveyance; for if he had made it an 
under-leaſe, by leaving a reverfion of a day in the mortga- 
vor, the lagdto;d would have had no pretext to call upon the 
martgager fc), Thengh no caſes have been cited at 
re bar which apply to the prefem queſtion, we have found 


The 
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The firſt is the caſe of Sparkes v. Smith (b). A bill having 
been filed againſt the mortgagee of a term to compel him 
to diſcover whether the leaſe had not been aſſigned to him, 


and to perform the covenants, the court ſaid, that, as the 


defendant was only a mortgagee, and never had been in poſ- 
ſeſſion, they would not aſſiſt the plaintiff to charge him, or 
decree him to perform the covenants.— The other caſe is 


that of Pilkington v. Shaller (c), which certainly cannot be 


ſupported ; for the court, there, refuſed to relieve the mort- 
gagee becauſe it was his qwn fault to take an aſſignment of 
the whole term, and not an under-leaſe ; but that is a very 
common ground of relief in equity.——Theſe caſes, therefore, 
leave the queſtion as 1t ſtood upon the argument at the bar ; 
and, there being no ſolemn well conſidered deciſion, we muſt 
reſort to principles. In leaſes, the leſſee, being a party to 
the original contract, continues always liable, notwithſtand- 
ing any aſſignment ; the aſſignee is only liable in reſpe& of 
his poſſeſſion of the thing. He bears the burthen while he 
enjoys the benefit, and no longer; and, if the whole is not 
paſſed, if a day only is reſerved, he is not liable. To do juſ- 
tice between men, it is neceſſary to underſtand things as they 
really are, and conſtrue inſtruments according to the intent 
of the partits. What is the effect of this inſtrument be- 
tween the parties? The leſſor is a ſtranger to it. He ſhall 
not be injured, but he is not entitled to any benefit under it. 


Can we ſhut our eyes and ſay it was an abſolute conveyance? 


It was a mere ſecurity ; and it was not, nor ever is, meant 
that poſſeſſion ſhould be taken till default of payment, an 
the money has been demanded. The legal forfeiture has onl 
accrued ſix months, and if the mortgagee had wanted me 
ſeſſion, he could not have entered via faffi. He muſt have 
brought an ejectment. This was the underſtanding of the 
parties, and is not contrary to any rule of law. It was not 
an aſſignment of all the mortgagor's eſtate, right, title, Qc. 
Wrirtries, and ASHURST, Ftir, of the ſame opinion. 
Bo LL ER, Juſtice, —Ilt was admitted at Niſi Prius, that 
this was a new queſtion [1]. I therefore could only form 
my opinion upon general principles, which I did in favour 
of the defendant, both from the juſtice of the caſe, and the 
conſtant form of pleading. But, the point being new, I 


thought"it fit to be brought hefore the court, for their de- 


ciion, It has been argued, at the bar, on a ſuppoſed ana- 


[1] It appears that, in fact, in Pilkington v. Shalley, a leſſor 
had recovered at law againſt a mortgagee who had never been 
in poſſeſſion ; but it is probable no defence had been made. 

) Canc. M. 1692. 2 Vern. 275. 

(c) Canc. T. 1700. 2. Vern. 374. 
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logy to different caſes. The caſe of Bellafis v. Burbreck (a) 
makes rather againſt the plaintiff, Why is it there ſaid 
that a leſſee for years is liable, without entry? Becauſe the 


rent is due by Lim in reſpeQ of the contract. But, an aſſig- 


nee is only liable in reſpect of the thing enjoyed; and there- 
fore the preſent caſe is more like that firſt put in that of Bel. 
lafis v. Burbreck, viz, the caſe of a leſſee at will, who is only 
hable in reſpe& of his eccupation. The other authority 
mentioned on the part of the plaintiff is merely a dictum of 
Lord Holt, who was clearly miſtaken as to the form «f 
pleadings for 1 have looked into the precedents, and they 
always allege © wirtute cujus”? the aſſignee entered and was 
Foſſeſſed. Beſides, Lord Holt does not ſay that the aſſignee 
has the eſtate in him to a// purpoſes before entry, and [ ad- 
mit that, to many purpoſes, it paſſes by the delivery of the 
deed. For the reaſons given by my Lord, I think there is a 
great difference between an abſolute and a conditional a{- 
ſignment, in the nature of the contraQ itſelf. In the one 
caſe the ailignee has the ſubſtance; in the other only a 


 thadow. But J do not agree with Mr. Woad, that if even 


the alignment were abſolute, the action would lie, without 
poſſeſſion. There is no inſtance. The diſtinction. between 
a naked right, and the beneficial enjoyment, is founded in 
ſound rèaſon; and there are authorities in Danvers's Abrids- 
ment, Title, Rent (b), where the court declared that the 
ground upon which aſſignees are made liable, is becauſe they 
have enjoyed the profits. I do not wonder that there are no 
old caſes on this gueſtian; it is probably by means of the 


regiſter at, which enables ſtrangers to pry into other peo- 


ple's titles, that this mortgage has been diſcovered. But the 

queſtion here being, whether mere nominal aſſignees with 

the naked right, or only ſubſtantial aſſignees in the actual 

enjoyment of the eſtate, ſhall be liable to this action, I think 
that only thoſe of the laſt deſcription are liable. 

Ihe Foftea to be delivered to the defendant [I]. 

ELL of | The 


(a) Sutra, p. 440. Note (a) 
70 Dan. 484. 5 1 5 
fi] In M. 22. Ges. 3. a caſe was argued and determined in this court, which 
is ſo much connected with this of Eat n and Jaques that it will be proper to give 
2 ſhort account of it in this place. The name of it was Waller v. Reeves, It 
was an action of covenant for rent reſerved upon a leaſe, by an aflignee of the 
reverſion, againſt an aſſignee of the original leſſee, The defendant pleaded two 
different pleas. The fir/t was derurred to. In the ſecend he ſtated, that, before 
the rent ia queſtion became due, he afligned all the eſtate, title, intereſt, and 
te m of years which he then had to come in the premiſes, to one Riggs, by wir- 
Pas of which affignment Riggs entered, and was, and ſtill is, ee ed, thereof, _ 
ky | 6 
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To this plea the plaintiff replied, that, at and after the time when the rent in 
queſtion became due, the defendant remained and continued in ofſeſſicn of the 
premiſes, without this, that the ſaid Riggs, at any time before the rent became 
due, and in arrear, cutered int the premiſes, and <vas Palſaſſed theresf. The defen- 
dant demurred to this replication, and ſhewed for cauſe, that the plaintiff had 
therein traverſed, and attempted to put in iſſue, matter of law only, and not 
any matter traverſahle or iſſuahle. The caſe was al gued, on Tus/day, the gith 
of November, by Beaver, for the plaintiff, and Chambre for the defendant. Berber 
relied on the caſe of Eatin v. Na and contended, that it followed from the 
doctrine of the court there, that, till a ſecond aſſignee enters and takes poſſeſſi - 
on, the firſt continues liable to the rent and cov enants. Chambre ſaid it was un- 
neceſſary, and would be indecent, for him to controvert the caſe of Eatcn v. Ja- 
ques, but inſiſted that the determination of that caſe turned principally upon the 
afſignment appearing to be a mortgage and ſecurity for money, and not a ſub- 
ſtantial transfer of the property. That none of the reaſoning in that caſe was 
applicable to an abſelute aſſignment without entry, except the obſervation, that 
all the precedents aver actual entry and poſſeſſion. But he infiſted that there 
were no inſtances of that averment having ever been traverſed ; that it was 
immaterial, like the allegation ** of being thereunts requæſled“ in actions of a,< 
ſump/it, and many other averments as to time, place, ©c, which are net tra- 
'verſable : He ſaid that, in both the caſes in Vernen, cited by Lord 1Wanfeld in 
Eatin v. Jaques, the court of Chancery took it for clear law, that covenant would 
lie againſt an aſſignee before entry; but that it was enough for him to ſhew that 
the defendant in this action was not liable: He was not bound to prove that the 
laſt aſſignee was. As to this he cited che ſame paſſage in Cote Liteletim which 
Maud had done in Fat v. Jaques, and alſo Littl. & 289. and 5 C-. 124 6. to 
ſhew what intereſt paſſes to a leſſee before entry, and contended, that as large 
an intereft muſt paſs from a leſſee to his aſſignee, or from one aſſignee to ano- 
ther, beſore entry, aud therefore, in ſuch caſes, nothing more remained with 
the leſſee or meſne aflignee, but a mere naked poſſeſſion, without any right, ex- 
aQly as if he never had any other right: That this was not ſuch a privity of 
eſtate as could ſupport an action of covenant ; and, when the aſſignment had 
been made, as in the caſe before the court, not by an original leſſee, but by a 
meſne aſſignee, it would follow, that, as he had no privity of centradt with the 
leſſor, no ground would remain to ſupport the action againſt him, Bower 
having ſaid, that if meſne aflignees could, by fraudulent and ſecret aſſignments, 
diſcharge themſelves, and ſtill retain the foſſeſſion and enjoyment of the eſtate, 
it would be attended with great inconvenience to leſſors, Chambre anſwered, 
that if the ſecond aſſignment had been made frandulently in this caſe, the fraud 
ſhould have been averred, as was done in 2 cafe in Vent. 329. 331 (Auen. ). He 
alſo mentioned Leteuæ v. Naſb, H. 18 Geri. 2. 2 Sir. 1221. as another authority 
to ſhew that a fraud in the aſſignment cannot be taken advantage of unleſs it is 
pleaded. —The court took time to conſider, and on Friday, 16 New, Lord 
Ma«uficld delivered their opinion. He ſaid, they did not enter into the merits 
of the ft plea (and of which I have not taken any notice, both for that rea- 
ſon, and becauſe it was not at all applicable to the-caſe in the text), for that 
they were unanimous in thinking that the replication to the ſecend was not good, 
unleſs it had gone farther, and charg'd the ſecond affignment to have been frau- 
dulent, By the aſſigument, the title and poſſeſſory right paſſed, and the aſſig- 
nee became poſſeſſed in law. As to actual poſſeſſion, that muſt depend on the 
nature of the property, whether it can take place. It might be a waſte or 
unprofitable ground, as ſeemed to have been the caſe here.—( From the firſt 
plea it appeared to be ground meant to be built upon. )—This caſe was by no 
means like Fatcn v. Jaques, for the aſſignment there being a mortgage, from 
the nature of the tranſaction it was not an aflignment to this purpoſe ; it was 
2 mere ſecutity; till the mortgagee called for his money, the mortgagor was 
to te leſt in poſſeſſion, and to pay the intereſt ; and it was not underſtood by 
either of the parties, that the mortgagee ſhoald bs liable for the reut. 
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1780. In point of fact, the laſt aſſignment in this caſe of Waller v. Reeves was only 

as a mortgage ſecurity. Therefore, if the plaintiff, inſtead of replying thy 

— — Riggs did not take poſſeſſion, had traverſcd, by his replication, the allegation 

Eaton of the plea, that the defendant had aſſigned all the eftate, title, intereſt, Ge. 

again(i and upon iſſue being joined, it had appeared on the trial, that the afſignment 

1 AQUES., Contained a proviſo of redemption, it ſhould ſeem that he would have been en- 
titled to @ verdict, on the authority. of Eat.x v. Jaques. 


Monday, The King againſt ADDERLE x. 
13th Nov. | | ak | 
By the true HIS was a rule to ſhew cauſe why a ſuper/cdee; 
conſtruction F. ſhould not be granted upon an attachment iſſued againſt 


of 20 Geo. 2. the defendant for not obeying a rule, to return a writ which 
„ ee had been directed to him when ſheriff of Warwoichſbire. 
liable to be The facts of the caſe were; That the defendant went out 
called upon of office on the 12th of February laſt, at 4 o'clock in the at- 
to return ternoon, and was not ſerved with the rule in queſtion till the 
proceſsunleſs 3oth of July following. By 20 Geo. 2. cap. 37. 8 2. It is 
within ſix la. enacted, „ That no ſheriff ſhall be liable to be called upon 
nar months © to make a return of any writ or proceſs, unleſs he be re- 
after the ec *© quired fo to do within fx months after the expiration of 
piration of c his office,” and a month in law is a lunar month, or 
his office, twent y-eight days, unleſs otherwiſe expreſſed (a). February, 
and the day; . . 4 3 8 . 
on which he in this year, conſiſted of twenty-eight days, and therefore, 
ef if the day on which the office expired was to be reckoned in, 
office is to be lo make up the ſix months, the rule was ſerved a day too 
reckoned as late, and the defendant was entitled to the protection of the 
part of the ſtatute. | | | g 
fix months, . On Tueſday the 7th of November, the caſe was argued, by 
the Attorney General, and Wheeler, in ſupport of the rule, 
and by Dunning on the other ſide. | 
Three queſtions were made, viz. 1. Whether the day of 
quitting the office ſhould be conſidered as included in the fix 
menths, or excluded? 2. Whether the proceeding by at- 
tachment was not irregular, the defendant being no longer 
an officer of the court, and whether the proceſs ought not 
to have been a diſtringas? 3. Whether the — if 
not protected by the ſtatute, muſt pay a fine equal to the 
whole debt, or whether he was not entitled to relief, upon 
3 circuinſtances to be laid before the court by ath- 
vit; 9 


(a) 2 Black, Comm. 141. | 
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1. On the fir queſtion, the court were, at firſt, of opi- 
nion, that the day on which the old ſheriff quits his office, 
was not to be reckoned in the ſix months; tor there is no 
fraction of a day, and he might be called upon to act in the 
courſe of that day. 

2. As to the Grind queſtion, it was argued, on the part of 
the defendant, that the ſame practice ought to obtain with 
regard to rules to return writs, and rules to bring in the 
body, and that, in the latter caſes, the proceeding againſt 
the old ſheriff is always by diſiringas. The Maſter, however, 
on being reterred to by the court, certified, that a difference 
had always prevailed, and that, for not obeving a rule for 
returning a writ, the conſtant courſe is. to proceed by at- 
tachment; and BuLLeR, Juſtice, ſtated a reaſon for the 
diſtinction, for he obſerved, that the writ, in ſtrictneſs, 
ought to have been returned before the old ſheriff. was out of 
office, and therefore the conterapt was actually committed 
while he was a ſervant of the court. 1 

Wich regard to the ird queſtion, Lord MNS FIELD 
ſaid he did not recolle& any iuſtance where the court had 
exerciſed an equitable juriſdiction in ſuch a caſe as this, by 
enquiring into the actual damage ſuſtained by the default of 
the defendant, and compelling him to make ſatisfac ion only 


to that extent. The Maſter, when referred to, {aid he knew 


of no ſuch inſtance, but Bu LER, Juſtice, ſeemed to conſi- 
der, that, when the ſheriff ſhould come to purge the con- 
tempt, it would be competent for the court to moderate the 
puniſhment, and not impoſe a fine to the amount of the 
whole debt, though, in order to proportion it to the actual 
damages, he thought they mult be aſcertained by a jury. 
Lord MANSFIELD then obſerved, that this queſtion was 
not then before the court; and As A RST, fuſtice, having 
propoſed that the attachment ſhould lie in the office for 10 
days, with liberty for the defendant to apply, in the mean 
time, to have it ſet aſide upon terms, a rule was pronounced 
to that effect. _ | | 
Afterwards, on this dav, Lord MaxsrIitLD delivered 


the opinion of the court as follows, 


Lord MAN SFIEVM D We have altered our opinion on this 
caſe upon grounds which I will mention. The old ſheriff, 
on the 12th of February, turned over, by indenture, to his 
ſucceſſor, all, un- executed proceſs (a). The act, by its title, 
purports to be made for the eaſe of ſheriffs with regard to the 
return of proceſs. We find, in the caſe of Bellaſis v. Heſter, 


(a) 20 Geo. 2, cap. 37. 8 1. 


reported 
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1780. 


— IH 
The KING 
againſi 
ADDERLEY. 
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| | : 1780. reported by Lord Raymond ( b), that it 1s laid down by the 
| Lo——J majority of the court, that where the computation is to be 
. The Kr made os an act done (as from the ſight of a bill of ex- 
17K againſt change by the acceptor, which was the caſe there), the day 
 ABDERLEY. when ſuch act was done is to be included. Now, here, the 
| act of quitting the office by turning over the writs, Cc. to 
= . | the new ſheriff, was done by the deiendant on the 12th of 
[ | February. So, in the caſe of Norris v. the Hundred of Gau- 
tris, mentioned in Rolle's Abridgment (c), and reported in 
| x Brownlow (d, which was an action on the ſtatute of Hu 
[ and cry, the robbery was laid, and proved, to have been, on 
= the gth day of Oober, 13 Fac. I. and the writ was teſted 
: 
| 


the gth of Oclober, 14 Fac. 1. and the words of the ſtatute 

of Eliz. (e) being, That no perſon ſhall take any benefit, 

, Ec. except he or they ſo robbed ſhall commence his or 

» cc their ſuit or action within one year next after ſuch rob- 

[ Wes & bery, Cc. (, it was held, that the day when the rob- 

= |  bery was committed, was to be included in the year, and 

Ea that the aQion was brought too late; and judgment was ar- 

„ reſted after verdict. The words of the ſtatute of 20 Geo, 2. 

are the ſame as thoſe of 27 Eliz., and this being a penal 

proceeding againſt the defendant, who is entitled to the moſt 

| favourable conſtruction of a ſtatute expreſsly made for the 

| eaſe of ſheriffs, we think the day of his leaving the office is 

| do be computed as part of the ſix months, and therefore the 
ö rule to return the writ came too late. N 

| : f The rule for a ſuperſedeas made abſolute. 


6 B. R. A. 9 Will. 3. 1 Ld. Raym. 280. 

(e) 2 Roll. Abr. 5 20. Pl. 8. 885 | 
fd) 1 Brownl. 150. S. C. more fully reported Hob. 139. 

(e) 27 El. cap. 13. | oF, 
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| | | 1780. 


—— | 


The KI OG againſt BARRAT T. "PIs 


13th Nov. 
HIS was a rule to ſhew cauſe why an information 1f a parich- 
ſhould not be filed againſt the defendant, as one of the oficer makes 
overſeers of the poor for the borough of Stockbridge. The on ee, 
offence charged by the affidavits was, that, after the poor- after it has 
rate had been ſigned by the pariſh-officers, and allowed by e inn 
the juſtices, the defendant had altered it, by interlining an ee ee 
article of one Geary for a tenement in the borough. It ap- approba tion of 
peared that Geary's landlord (ſince, one of the members re- r geg — 
turned for the borough), had been rated for this tenement puniſhed by 
for the two preceding years, and the proſecutor ſwore that information. 
he believed the alteration was made to ſerve election pur- 
oſes. | - Ge 
On the other ſide, it appeared, that the defendant had 
the concurrence of the other pariſh-officers, and the per- 
miſſion and approbation of the juſtices, and he poſitively 
ſwore that he had not acted with any view to election pur- 
poſes, It alſo appeared that there was no vacancy at the 
time; that the rates are made at Stockbridge every month; 
and that Gear y's name had been inſerted in a ſubſequent rate, 
which was made previous to the election, and had been ſuf- 
fered to remain without any appeal. | 
Lord MANSFIELD faid, that, in granting informations, 
the court always looked to the motive: That, the defendant 
had ated improperly, but with the ſanction of the magi- 
ſtrates? approbation, it was very natural for him to fall into 
ſuch a miſtake, and he denied poſitively having acted with 
any view to election purpoſes, which indeed the circumſtan=- 
ces ſhewed could not have been anſwered by what he had 
done: 'The crime, if any, was in the juſtices, and they 
ought to have been the objects of the application: How- 
ever, as the conduct of the defendant was irregular, the court 
would not diſcharge the rule with coſts. | | 
Dunning and Lee in ſupport of the rule The Attorney Ce- 
weral, Widmore, and Burton, for the defendant.  ' 


The rule diſcharged. 
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— 


5 Wedneſday, | - | 

e wa OW ER oppoſed one of the bail in this cauſe, on the 

| * ground of his being the Keeper of the Poultry Comgter. 

be bail. Baldwin, on the other ſide, contended, that the rule prohi. 
| biting officers from becoming bail, extends only to thoſe of 
the court where the action is brought; but 'BuLLER, Fuſ- 
tice, ſaid, there was no ſuch diſtinction: and, though Bower 
was afterwards inſtructed to wave the objection, the court 
deck ed they muſt reject the bail, to preſerve the unifor. 


mity of pracłice [II. 


Hawkins againſt MAGNALL. 


[I] By the rules and orders of B. R. M. 1654. $ 1. © It is cr. 
c dered that, for the prevention of maintenance and brocage, ng 
attorney be leſſee in an ejectment, nor bail for a defendant, in 
« this court, in any action.“ There is alfo a ſimilar rule in the 
ſame words among thoſe of C. B. of the ſame term, $ 1.—In a cal: 
of Boulogne v. Vautrin, B. R. T. 18 Geo. 3, the clerk to the defer: 
.dant's attorney was tendered as bail, and objected to, by Dovglu 
of counſel for the plaintiff, as being within the reaſon, though not 
the words, of the foregoing rule, and the court being of that opi- 
nion, he was rejected.—But if a perſon, who by the rules of tlc 
court is not permitted to become bail, ſhall be put into the bail 
piece, and not excepted to, the plaintiff cannot take an aſlign- 
ment of the bail-bond, and proceed upon it, as if no bail had been 
put in. This was determined in B. R. E. 22 Geo. 3. Sat. 27 Ap. 
ina caſe of Thompſon v. Roubell.— The attorney for the defendant 
was one of his bail. The plaintiff did not except, but conſidering 
the bail-piece as a mere nullity, took an aſſignment of the bai 
bond, and brought an action upon it. Mingay moved to ſtay the 
- Proceedings, and the court held that the aſſignment was irregular, 
for that the bail- piece was not void; the attorney, although be 
ought not to have been bail, and was puniſhable by the court, be- 
ing liable to the plaintiff, who, by not objecting, had accepted li 
ſecurity. Bower for the plaintiff. : | 


Wedneſday, Cop E, and another, againſti Cooke. 
15th Nov, 1 | {7s 
11 is not ſuffici- N Thurſday, the gth of November, Mingay had ob- 
ent for the ' tained a rule to ſhew cauſe why the defendant ſhould 
Plaintif, in n not be diſcharged, on filing common bail, on the ground thit 
hold to bail, the affidavit on which he had been arreſted, did not ſtate the 
to ſwear that nature of the demand with ſufficient certainty. The word; 


d - 3 h 
need] roar were, That the defendant was indebted to the plaintiffs in 


him in ſo much 2000. upon promiſes.” 
8 Bower, this day, ſhewed cauſe, and ſaid that all the ſta- 


tute (a) had been conſtrued (in the different caſes) to re- 


(a) 12 Geo. 1. cap. 29. 8 2. f 
| quire, 
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without intereſt, the contract was void. The cauſe came on 
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ſtated with certainty, not argumentatively, and by reference 
to evidence. That, in this particular caſe, the circumſtan- Core 
ces were long and complicated, (the action being a ſpecial . 8 
aſſumpſit on an undertaking relative to the ſale of a chance 25 
in the ſriſb Lottery) and it would have been impoſſible to ſet 
forth the ground of the demand without ſtating the whole 
ſubſtance of the declaration. He admitted that the original 
affidavit could not now be amended, nor its defects ſupplied 
by a ſupplementary one. 
- The court were of opinion that the affidavit was too ge- 
neral, but would not allow the defendant the coſts of the ap- 
plication, which Mingay had moved for. 2 

| _ I ) be rule made abſolute. 


LowRY, and another, againſt Bovrpiev. Saturday, 
- HE plaintiffs had lent to Lawſon captain of the Lord 3 
L f 5 8 
| Holland Eaſt India-man, 26,000). for which he had * 
wen them a common bond, in the penal ſum of 52,0007. without in: 
hile he was with his ſhip at CAina, the plaintiffs got a po- tereſt, and 
licy of inſurance underwritten by the defendant and others, the premium 
which was in the following terms: © At and from China to Paid the in- 
&« London, beginning the adventure, upon the goods from the ſured ſhall 
e loading thereof on board the ſaid ſhip at Canton in China, not recover 
„c. upon the ſaid ſhip, Ic. from and immediately follow- . 8 
« ing her arrival at Canton in China, valued at 26, oool. being the th: _ 
* the amount of captain Patrick Lawſon's common bond, deen een "IR 
cc payable to the parties as ſhall be defcribed on the back of g 
& this policy; and it bears date the 16th day of December, 
61775; and, in caſe of loſs, no other proof of intereſt to 
ce be required than the exhibition of the ſaid bond: War- 
e ranted free from average, and without benefit of ſalvage 
ce to the inſurer.”—At the head of the ſubſcriptions was 
written, On a bond as above expreſſed.” — Captain Lawſon 
ſailed from China, and arrived ſafe with his privilege (as it is 
called), or adventure, in London, on the 1ſt of July, 1777, 
none of the events inſured againſt having happened. The 
receipt of the premium was acknowledged on the back of the 
policy. In 1780, the inſured brought this action for a re- 
turn of the premium, on the ground that, the policy being 


F f 2 before 
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1 780. before Lord MANSFIELD, at Guildhall, at the Sittings af- 
Cw tw laſt Trinity Term, when his Lordſhip was of opinion that 


LOWAV 


againſt 
 BoukDitu, 


the policy was a gaming policy, prohibited by the ſtatute of 
19 Geo. 2 cap. 37. and both parties equally guilty of a breach 
of the law; that the rule, therefore, of melior ef? conditig 
poſſidentis was applicable to the caſe, and the plaintiffs could 
not recover the premium. A verdict was accordingly found 


for the defendant, agreeably to his lordſhip's direction; but, 


the next morning, he expreſſed a doubt as to the propriety 
of his opinion, becauſe the money had been paid upon an 


executory agreement which could never have been comple- 


ted; and, the firſt day of this term, Rearcroft obtained a rule 
to ſhew cauſe why a new trial ſhould not be granted. He 


inſiſted, that the contract was to be conſidered as executory 


in its nature, the premium having been paid before the ritk 
commenced. | 
This day, cauſe was ſhewn, by the Attorney General, 


Cowper, and Dunning. 


They contended, that, in truth, and ſubſtantially, the 


_ plaintiffs had an inſureable intereſt. That, though this was, 


in form, a policy on the ſhip and goods, yet the bond was 
ſtated, in the very body of the policy itſelf, as the real inte- 


reſt of the inſured. If there was no inſureable intereſt, yet, 


as the plaintiffs paid the money with their eyes open, and 
not under any miſtake of the law; as they expreſsly ſtipu- 
lated that the bond ſhould be, between them and the under- 
writers, the only proof of intereſt that ſhould be requircd, 
or, in other words, that it thould 'paſs for intereſt, as be- 
tween them, whether the law conſidered it as ſuch or not; 
as they moſt undoubtedly would have called upon the de- 
fendant if the ſhip had been loſt; the court will not aſſiſt 
them in recovering the premium, although paid upon an ille- 


gal conſideration. It may be ſaid that, in caſe of a loſs, the 


law would not have compelled the underwriters to pay: 


| That may be true; but it would have been diſhonourable in 
them to refuſe, and the principle in ſuch caſes is, that the 
Court ought to remain neutral. If the underwriters had, in 


fact, paid, the court would not have aſſiſted them in recove- 
ring back their money, in an action for money had and re- 
ceived. Many caſes of the ſame ſort were mentioned by 
Lord MANSFIELD at the trial, where money, the payment 
of which could not have been compelled by law, having 
been aQually and voluntarily paid, it cannot be recovered 


back in an action; as for inſtance, money paid by an infant, 


or on time-contradts for the price of ſtocks. As to the pay- 
ment of the premium, though there 1s a receipt for it on the 
9 5 | | | policy. 
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GIFT policy, yet it is well known that, in point of fact, it is never 1580 
that paid, at the time of underwriting, but remains an article in ne 
8 the current account between the broker and the -under- "T quay 
zach WIE | = againſt 
11710 Bearcroft, on the other fide, argued, that, as the plaintiffs 1 
dul could not have recovered for the loſs, and had made the in- | ; 
3 ſurance under a miſtake of the law, not with an intention to 

but, act againſt it, they ought to recover back the premium, as 

iety paid without any conſideration. It happens every day that 

s an the premium is recovered back when it has been paid upon a 

ple- miſtake in point of law, if no fraud or illegal intention ap- 

rule pears, The parties here were guilty of a blunder, and no- 

He thing more. If they had intended a fraud upon the ſtatute, 

tory they would not have ſtated the nature of their ſuppoſed inte- 

riſk reſt in the very policy itſelf. There are caſes where even on 

a policy clearly illegal the premium has been decreed to be 
eral, paid back, in a court of equity. In Willingham v. T hornbo- 
rough (a), upon a bill brought to be relieved againſt an ille- 

the gal policy, the court made it a condition that the plaintiff - 

Was, ſhould return the premium. If it 1s ſaid, that the reaſon of 

Ws that deciſion was, that it is a rule in courts of equity never 
ntes to give relief, even in caſes of groſs fraud, without ordering 

yet, what is really due on either - fide to be paid, that rule will 

nd apply, and ought to govern, in the preſent caſe, for this 
ipu- court has often ſaid, that mercantile queſtions ought to be 
der- decided in the courts of law according to equitable principles. 
red, Lord MANsFIELD,—lt is certainly true, in N 
be⸗ ces, that firſt thoughts are beſt. I am now very much in- 
not; clined to my firſt opinion. There are two ſorts of policies 

5 of inſurance; mercantile and gaming policies. The firſt 
list ſort are contracts of indemnity, and of indemnity only; and 

ille- from that principle a great variety of deciſions and conſe- 
the quences have followed. The ſecond ſort may be the ſame - 
bay: in form, but in them there is no contract of indemnity, be- 
53 . -cauſe there is no intereſt upon which a loſs can accrue 

the They are mere games of hazard; like the caſt of a die. In 
„ in the preſent caſe, the nature of the inſurance is known to 
Vee both parties. The plaintifts ſay, „We mean to game; 
8 but we give our reaſon for it; Captain Lawſon owes us 
1 by « a ſum of money, and we want to be ſecure in caſe he 
nent e ſhould not be in a ſituation to pay us.” It was a hedge. 
ving But they had no intereſt ; for, if the ſhip had been loſt, and 
ad the underwriters had paid; ſtill the plaintiffs would have. 
ant, | 
bay- (a) Canc. M. 1690. Prec. in Chanc. 20. 
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been entitled to recover the amount of the bond from Law- 
ſon. This then is a gaming policy; and againſt an act of 
parliament; and therefore it is clear that the court will not 
interfere to aſſiſt either party: according to the well known. 
rule, that, in pari delicto, c. Not that the defendant's right 
is better than that of the plaintiffs, but they muſt draw their 
remedy from pure fountains. I have returned to my old 
opinion; Sometimes you miſs the mark, by taking too long 

an aim. | ] 
WiLLES, Fuſtice,—I ſhall make no apology for differing 
from the reſt of the court, in a caſe where ſuch great abili- 
ties have entertained two different opinions. The Premium 
has been paid, and yet no riſk run; for the policy was void 
from the beginning, and the inſured could not have recover- 
ed from the underwriters if the ſhip had been loſt. But I 
cannot think it a gaming policy. It does not appear to me 
that the parties had any idea they were entering into an ille- 
gal contract. The whole was diſcloſed ; and they thought 
there was an intereſt. This was a miſtake, but it is a new 
oint of law. The caſe cited from Precedents in Chancery 


is not perhaps deciſive, but it goes a great way; and it would 


be very hard that a party ſhould loſe what he has paid under 


a mere miſtake. I think in conſcience the defendant ought 


to refund the premium. | | 

ASHURST, Juſlice, I am clear that there _ not to 
be a new trial. A policy of inſurance ought to be a mere 
contract cf indemnity, and nothing more; but here the 
money might have been paid twice; which ſhews deciſively 
that this was a gaming policy. | 

BULLER, Fuſtice,—lIt is very clear to me that the plain- 
tiffs ought not to recover. There was no fraud on the part 
of the underwriters, nor any miſtake in matter of fag, If 
the lau was miſtaken, the rule applies, that r7gnorantia juris 
non excuſat. This was a mere gaming policy, without inte- 
reſt, There is a ſound diſtinction between contracts exccu- 
ted and executory, and if an action is brought with a view 
to reſcind a contract, you mult do it while the contract con- 
tinues executory, and then it can only be done on the terms 


of refloring the other party to his original ſituation. + There 
e 


was a caſe of Walker v. Chapman ſome years ago in this 
court, where a ſum of money had been paid in order to pro- 
cure a place in the Cuſioms. The place had not been pro- 
cured, and the party who had paid the money having brought 
his action to recover it back; it was held, that he ſhould 
recover, becauſe the contract remained executory. So, if 


the Plaintiffs in the preſent caſe had brought their action 


before 
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before the riſk was over, and the voyage finiſhed, they might 1780. 
have had a ground for their demand; but they waited till 
the riſk, (ſuch as it was, not indeed founded in law, but reſt- Lowsr 
ing on the honour of the defendant), had been completely againſt 
run. It makes no difference whether the premium was paid POURDIED 
before the voyage, or after it. | 
| 75 The rule diſcharged. 
Lord MANSFIELD ſaid, he deſired it might not be un- 
derſtood that the court held, that, in all caſes where money 
had been paid on an illegal conſideration, it cannot be reco- 
vcred back. That in caſes of oppreſſion, when paid, for 
inſtance, to a creditor to induce him to ſign a bankrupt's 
certificate, or upon an uſurious contract, it may be reco- 
vered, for, in ſuch caſes the parties are not in pari delicto (a) 


| 2 Vide infra, Fones v. Barclay, T. 21 Geo. 3- 


BROWN againſt RiveRs. 3 

HIS was an aQion of fſumpſit brought by the plain- * 

tiff as payee of a promiſſory note, drawn by the charged by an 
defendant, for 45/. bearing date the 1ſt of November, 1777, inſolvent at _ 
and payable to the plaintiff, or his order, twelve months 1 eee 
after date. The plaintiff had pledged this note with one on a promiſſory 
Crowe for 201, In November, 1777, the plaintiff was arreſt- note made 
ed and impriſoned, and, in June, 1778, was diſcharged under b. 13 
the inſolvent act of Geo. 3. cap. 52. This note was not in- priſonment, but 
ſerted in the ſchedule of his effects delivered in at the time not due till af. 
of his diſcharge (a). There was an indorſement on it by 1 | 
the plaintiff in favour of Crowe, and ſome diſpute aroſe be- not inſerted in 
tween the counſel, whether this indorſement was made prior * 4 arg he 
or ſubſequent to the impriſonment, but it was admitted that * * * 
the note had been pledged before the impriſonment. The truſtee for hid 
declaration ſtated the inſolvency of the plaintiff, his diſ- »®gaee® 
charge, and that the note not being paid when it became 
due, he had, after his diſcharge, redeemed it from Crewe. 


The cauſe was tried before Lord MANSFIELD, at the Sit- 
(a) 18 Geo, 3. cap. 52. 8 12. 
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1780. tings after laſt Trinity Term, and a verdict found for the 
CC plaintiff, with damages to the full amount of the note. 
Brown On Wedneſday, the 8th of November, Morgan obtained 1 
againſt rule to ſhew cauſe why the verdi& ſhould not be ſet aſide, 
K1vERS and a nonſuit entered; and, this day, the cafe was argued, 
by the Attorney General for the plaintiff, and Dunning, and 
Morgan, for the defendant. | 
On the part of the defendant, it was contended, that, by 
the operation of the ſtatute, $ 14. this note became veſted 
in the clerk of the peace, and, by his aſſignment, in the aſ- 
ſignees; that the plaintiff had no longer any intereſt in it, 
and could not maintain the action. | 
On the other ſide, it was ſaid, that the plaintiff had an 
intereſt in the note, to the amount of the 201. and the action 
could not be ſplit. He could not ſue for that ſum, and the 
aſſignees for the balance. Parties having different portions 
of intereſt in a note, cannot bring ſeparate actions. Ihe 
plaintiff was entitled to recover the whole, but would be a 
truſtee for his creditors as to the balance beyond the 20). 
Lord MansFIELD,—As between the plaintiff and de- 
fendant there can be no doubt. 'The plaintiff muſt recover 
the whole, and pay over, what exceeds the ſum he has ad- 
vanced ſince his diſcharge, to his aſſignees. 
Es The rule diſcharged. 


8 Du x, Leſſee of TavyLoR, againſt The Earl of 
Tueſday, 


Aug Nee | ABINGDON. 


| Upon an elegit T* E leffor of the plaintiff having recovered a judg- 
the ſheriff is 2 7 

e re ment againſt the defendant, ſued out an elegit of his 
deliver s moie- lands in the county of Berks, upon which an inquifition was 
ty on each par” taken, and returned by the ſheriff; and this ejectment was 
ment and farm, brought to obtain poſſeſſion under the elegit. The cauſe 
but only certain came on for trial before PRRRYN, Baron, at the ſummer 
* aſſizes for Berkſhire, on Tueſday, the 25th of July, 1780, 
- a moiety of and the inquiſition being produced, it appeared, that it 
the whole. mentioned by name all the different farms and tenements of 

| which the defendant's eſtate in the county conſiſted, 
with their value, the number of acres in each, be the 

lame more or leſs, the tenants? names, yearly * 
5 des 
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fides reprizes, and the clear vearly amount of the whole; 1780. 
and then, repeating the names of a certain number of them, Wd 
their number of acres more or leſs, and yearly amount, ii found Den 


that thoſe particular farms and tenements were a true and again? 


equal moiety of all the ſaid lands and premiſes, of the defen- LordAB1nGe | 
dant in the county, © which moiety of the ſaid lands and Don. 
« premiſes, I, the ſaid ſheriff, on the day of taking this in- 
« quiſition, have cauſed to be delivered to the leſſor of the 
« plaintiff, by the price and extent aforeſaid, c.“ Upon the 
production of this inquiſition, Cooper, on the part of the, de- 
ſendant, objected, that the elegit had been {duly executed, 


and that the inquiſition was void on the face of it, for that a 


moiety of each farm ought to have been extended and delive- 
red to the leſſor of the plaintiff, and not a certain number of 
ditin& farms, amounting in value, to a moiety of the whole. 
This objection being ſtated, anda paſſage in Gilbert's Evi- 
dence (a), taken from Ventris (b), cited in the ſupport of it, 
the Judge, and counſel on both ſides, agreed that a caſe 
ſhould be ſaved, ſetting forth the inquiſition, in order to 
take the opinion of the court; ſubje& to which opinion a 
verdict was found for the plaintiff. | 

Two days afterwards, a ſimilar cauſe, between the ſame 
parties, came on, before BULLER, Juſtice at Oxford, and a 
caſe was alſo ſaved in that cauſe, which was to abide the de- 
ciſion of the court on the former. 3 

This day the queſtion was argued, by Baldwin for the 
plaintiff, and Cowper for the defendant. | 

Baldwin contended, "That the method in which the writ 
had been executed, and the inquiſition taken, was entirely 
conſonant to the ſtatute of 13 Edw. 1 ſtat. 1. cap. 18, by 
which the proceſs by elegit was introduced. Fhe words of 
the ſtatute are, © "The ſheriff ſhall deliver to (the plaintiff) 
« all the chattels of the debtor (ſave only his oxen, and 
te beaſts of his plough) and e one half of his land, until the 
debt be levied, upon a reaſonable price or extent :? There 
is nothing in theſe words that imports that the moiety of 
each farm or field 1s to be extended. 'Their natural ſenſe is, 
that a moiety in value ſhall be delivered. The words of the 
writ purſue exactly thoſe of the ſtatute; and all the prece- 
dents in the books of practice, from Raſtall to Lilly, reſemble 
the inquiſition in the preſent caſe (c). In ſome inſtances 
they do not even mention the particular lands. In 


(a) 54. 

(6) 1 Vent. 2509. : | 

(c) Raſt. 262. Clift, 897. 883. Townſh. Judgments 1. 17. 33. 
Lilly 574+ . | 


Brooke's 
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1780. Brooke's Abridgement, Title Elegit (a), it is expreſly laid [ 


down © that, if elegit iſſue againſt one who hath two manors, Thi 

| Dew ( the ſheriff may deliver one of the manors to the plaintiff, Nin v 
Again © in the name of a moiety of the whole, and is not bound B 
Lord AR ix ev to deliver a moiety. of each manor; and fo of two acres; M ha 
DON. . © and this ſeems to be when they are of equal value.” 'The ketu 


only caſe to be found, which ſeems to warrant the doQtrine BW pros 
contended for on the part of the defendant, is that of Lord than 
Stamford v. Nedham, in Levinz (6b). The report of the caſe Wc: 
by Levinz is very ſhort and imperfect, but it ſeems to be the Ml. 
ſame which is reported under a different name, viz. Lord exec 
Stamford v. Hobart in Siderfin (c); for that is mentioned as Wl ied; 
of the ſame term; and, by that account of the caſe, it ap- ſtatu 
Pears, that the only queition was upon a ſuggeſtion that ute 
there had been a falſe return made to the elegit, and on the in va 
manner in which the defendant could get rid of it. It is true, 
that, in a variety of caſes, it is laid down, that, upon an 
elegit, the ſheriff muſt ſet out the moiety delivered, by metes [1 
and bounds, Thus in Pullen v. Birkbeak, reported in Carthew fe 
(4), Lord Holt ſays, “If upon an elegit, the ſheriff deliver- i: 
eth a moiety of a houſe without metes and bounds, ſuch 
* retuin is ill,” In that ſuppoſed caſe, as there are not two rdf. 
hauſes of equal value, certain parts or rooms, equal in value 
to a moiety, muſt be ſet out; but the reaſon given by Holl, 
viz, that the return is ill for the uncertainty, ſhews that the ound 
only object of the metes and bownds is to aſcertain and diſtinguiſh 
the parts extended and delivered in execution, There is a caſe 
in Hutton (e), to the ſame purpoſe. But there is no dec iſion, 
nor dictum, except the caſe in Levinz, which authorizes the 
opinion that a moiety of each particular field, or farm, mult 
be extended. The great inconvenience which would attend 
ſuch a method of executing the writ is extremely obvious, 
Cowper relied on the caſe in Levinz,. gs directly in point; 
and inſiſted, that the plain interpretation of the words of the Wkejoi 
ſtatute were in his favour. act of 
Lord MANSFIELD having aſked him what he ſaid to the d) the 
precedents, he anſwered, that he conceived they were no Hand tr 
authority [1]; and beſides, that they differed from one ano Hand gi 
ther. | | | to the 
C1} In the caſe of Bucxly v. Rice Thomas, upon a demurrer, an MW) the 
entry in the old book of entries is cited, and relied on, by Brooke to the 
Ch. J. and Saunders J. as an authority to ſhew the proper form oi Bow 
declaring in an action for a falſe return, under 23 H. G. cap. 15: 
Plywd. 118. 126. 129. „ 
ia) Pl. 14. 12 Edw. 4. 2. 
6b) B. R. H. 16 & 17. Car. 2. 1 Lew. 160. 
(c) B. R. H. 16 & 1. Car. 2. 1 Sid, 239. 
) B. R. T. 10 Mill. 3. Carth. 453. 
(e 16. | 72 | 


orante; 
for a ff 


Bake | 


Lord 


| 459 
laid Lord MANSTIELED Mr. Baldwin, you need not reply: 1780. 
10rs, The reaſon of the thing is ſtrongly with the practice, and. 
tiff, n your favour. | | ö Dex 
bund BULLER, Juſtice, There are many other ,caſes beſides ant 
res; what have been cited, which ſhew that the inquiſition and ord AB IN 
The return are good, although ſeparate lands have been extended, V. 
trine provided it does not appear that they amount in value to more 
Lord than a moiety of the whole; 1 Salk. 563. 1 Sid. 91. Cro. 
caſe Car, 319. Mr. Cooper's argument goes not only to every farm, 
e the but to every cloſe and field. In ſhort, the writ ae en. be 
Lord executed according to his idea, but by delivering an undi vi- 
ed as ded moiety. Vet moſt clearly that is not the meaning of the 
t ap- ſtatute, for it is agreed the moiety extended muſt be ſet out by 
that Nute, and bounds [1]. I take the meaning to be, a moiety 
1 the. Win value; which is aſcertained by the jury. 
true, The Poſtea to be delivered to the plaintiff, 
MN an Fs | | 
metes [1] L'execution per force d'un elegit ©* ſerra fait del moyety 
thew fer metas et boundas, & nemi, per mie & per tout.” Dalt. Sherif. 
iver- iz: Cites 31 A/. but I can find no ſuch paſſage in the Book of 
ſuch Alze. The caſe in 1 Vent. 259, (ſupra 457 (b) ) which is refer- 
t two red to by Gilbert, was not cited upon the argument. There was 
value o dec iſion in that cafe, the court differing in opinion; and the 
770 queſtion was, whether the return could be quaſhed po motion, 
* b as appearing that poſſeſſion had been delivered by metes and 
guiſh 0UNAS. 
a Cale 
Iſion, 
es the : Ws 
mult JerFrERY again} WIT x. Tueſday, 
ittend . | 21ſt Nov. 
us. PRE SPASS for taking cattle, Pla, That they were 2 med 
| "te g y inſtru- 
oint; taken damage feaſant; Replication, a right of common; ment or record, 
of the NReſeinder, ſtating, by way of inducement, part of a private and it isſetforch, 
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although the 


at of parliament for incloſing the common, and an allotment, REL Wat mos 


dy the commiſſioners, of the locus in quo to the defendant, entitled to ſuck 


re no and traverſing the right of common; Oyer prayed of the act, ge, yet he ſhall 
d d: h hole act ſet forth: d th be thereby en- 
2 ano and granted; The whole act ſet forth; and then, Demurrer titled totale the 


to the rejoinder; and cauſe aſſigned, that it was not ſhown' whole inſtru- 


er, an WP) the rejoinder that the allotment had been made according ure part of 
Brook! Ito the directions of the act as ſet forth; Joinder in demurrer. Hes, 3 
rm of Bower for the plaintiff— Lawrence for the defendant. 

b. 15: For the defendant it was argued, That a party is not en- 


litled to oyer of acts of parliament, and that it cannot be 
gtanted, becauſe they are not in the power of the court; and, 
for a ſimilar reaſon, the party who relies upon them, cannot 
uake profert, becauſe he has them not to produce. T 15 

i | | | tne 


Lord 
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1780. the plaintiff ought to have pleaded the record of the ac, in a 
Ct fſurrefoinder, and thereby have given the defendant an oppur- 
J=rrexy tunity to take iſſue upon it. That by the plaintiff's ſetting 
—_—— it forth upon the oper, and then demurring, the defendant 
WHLLE- was precluded from that advantage, and the plaintiff ena- 
dled to ſtate it in whatever manner he pleaſed. That the 
court, therefore, ought to conſider the oyer and recital of 
the act, as a mere nullity; and that, upon what appeared 
in the defendant's rejoinder, the allotment was regular, and 

therefore the defence was ſufficient. | 
Bower admitted that oyer could not be compelled of an ad 
ol parliament, but inſiſted that, as it had been in fact grant- 
ed, the party who had demanded it was entitled to conſider 
the whole of what was ſet forth as making part of his adver{- 
ſary's plea. For this he cited, 6 Mad. 27. 1 Saund. 316, 31), 
and other authorities. 5 85 8 
Judgment for the plaintiff, 


. | 
we hell, GooDRIeuT, Leſſee of Hare widow, agaif 
' 224 Nov, Ca xroR and others. 


i HIS was an eſectment brought to recover the poſſe- 
cunveyed by-a ſion of certain lands in the county of Kent. Upon the 
marriage {ettle- trial, the jury found a ſpecial verdict, which ſet forth (as 


ment totrultees, . : gk 
do the ue of the far as is material to be ſtated) as follows: 


ſertlor for /ife That Lord Palingbroke was ſeiſed in fee {inter alia) of the 
wich remainders premiſes mentioned in the declaration: That by indenture 


4 26 dr bearing date the th of September, 175 7, reciting (inter alia 


ſettlor, with the an intended marriage between him and Lady Diana Spencer, 
conſent of the in conſideration of ſuch intended marriage, and for other 


' ecuſtees, to re- . , , J 
'Nake allthe ofes conſiderations therein mentioned, his Lordſhip covenanted 


in the-ſettle- with Lord Pembroke and Lord Guildford, parties thereto, 
men', and the that, in ſix months after the ſolemnization of the marriage, 


etlor havin | lag 
Ka.” 6: - he would convey to the uſe of J. S. and W. B. allo parties 


Hate fir bis own thereto, certain manors, lands, c. therein mentioned, tor 
4%, in the ſet- 9g years, for the purpoſe of raiſing a certain yearly ſum for 


tled eſtate, a oo : l a 
een fad. the ſeparate uſe of Lady Diana, during her and Lord B-ling- 


ſequent thereto hrole's joint lives, remainder to the uſe of Lord Bolingbriit 
_ 33 for his life, without impeachment of waſte, remainder, alter 
conſent of the : | | 
truſtees, ſhall not affect the eſtate granted for his life.— Actual entry is not neceſſary to taut 
advantage, by ejectment, of a clauſe in a leaſe to re-enter tor non-payment of reat. 
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his death, to truſtees, for 500 years, without impeachment of - 


waſte, to the uſe and intent that Lady Diana ſhould take and 
enjoy a certain yearly rent, during her life, for her jointure, 
and upon other truſts; remainder, after the determination of 


ſuch term, to the firſt and other ſons of the marriage, in ſtrict 


ſettlement, with remainders over; That the premiſes in 
queſtion were part of thoſe contained in the ſaid indenture; 
That, in the ſame month of September, 1757, the marriage 
took effect; That, by indentures of leaſe and releaſe, of the 
3d and 4th of November, 1765, in purſuance of the indenture 
of 1757, and in performance of the covenants therein. con- 
tained, Lord Bolingbroke conveyed to the ſaid Lord Pembroke 
and Lord Guildford, the premiſes in the deed of 1757 con- 
tained, upon the ſame truſts, and for the fame uſes, as were 
in the ſaid deed mentioned, with a power to Lord Bolingbroke, 
during his life, and the truſtees during the minority of the 
children of the marriage, to grant leaſes for three lives, or 
tor thirty-one years, (ſubj ect to certain reſtriftions, and ſolem- 
ities particularly ſet forth; That, in the ſaid releaſe of the 
4th of November, 1765, was contained a proviſo of the tenor 
following, viz. © That if at any time during the life of the 
« ſaid Lord Bolinghroke it ſhould be thought convenient by 
© him, and the truſtees, or the ſurvivors, or ſurvivor, and 
e the heirs of ſuch ſurvivor, to ſell, diſpoſe of, or exchange. 
« all, or any part of the ſaid ſettled eſtates, and lay out the 
© money ariſing therefrom in the purchaſe of others, to be 
« ſettled to the fame uſes, it ſhould be tawful for Lord Boling- 
« broke, notwithſtanding the ſaid uſes, and limitations, with 
the conſent of the truſtees, by any deed or deeds, with or 
„without power of revocation, to be ſealed or delivered by 
* him, and the truſtees, in the preſence of two or more wit- 
«© nelles, to revoke, determine, annul, and make void, all and e- 
« very the uſes, eſtates, truſs, and limitations, powers, prouiſoes 
* authorities, and agreements, therein before limited, declared, 
* created, and contained, of and concerning the premiſes io to 
© be ſold, diſpoſed of, or exchanged, and by the ſame, or any 
* other deed or writing, to be ſealed, and with ſuch conſent 
* as aforeſaid, to limit the ſame premiſes, or any of them, 
* whereof the uſes ſhould be fo revoked, to the ſaid truſtees, 
* upon truſt, that they, with the conſent and approbation of 
Lord Bolingbroke, ſignified by a deed under his hand and 
* ſeal, ſhould abſolutely ſell and convey the ſame to any pur- 
* chafor, or purchaſors, his or their heirs, executors, or admi- 
* niſtrators, or ſhould limit any ſuch new uſes, or truſts of the 
4 ſame, as ſhould be requiſite for effeQing ſuch ſale, diſpoſition, 
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1780. the plaintiff ought to have pleaded the record of the ac, in a 
| ſurrefoinder, and thereby have given the defendant an oppor- 
Jrrenr tunity to take iſſue upon it. That by the plaintiff's ſetting 
aint it forth upon the eyer, and then demurring, the defendant 
WBiTz. yas precluded from that advantage, and the plaintiff ena- 
bled to ſtate it in whatever manner he pleaſed. That the 
court, therefore, ought to conſider the oyer and recital of 
the act, as a mere nullity; and that, upon what appeared 
in the defendant's rejoinder, the allotment was regular, and 

therefore the defence was ſufficient. . 
Bower admitted that yer could not be compelled of an ad 
ol parliament, but inſiſted that, as it had been in fact grant- 
ed, the party who had demanded it was entitled to conſider 
the whole of what was ſet forth as making part of his adver{- 
fary's plea. For this he cited, 6 Mod. 2 7. 1 Saund. 316, 317, 
and other authorities, | | | 
Judgment for the plaintiff, 


4 | | 
weheſday, GooDRIGHT, Leſſee of HarRe widow, agaiif 
zud Nov, Caron and others. 

An eftate being HIS was an eſectment brought to recover the poſſeſ 

conveyed by-a ſion of certain lands in the county of Kent. Upon the 


marriage ſcutle- trial, the jury found a ſpecial verdict, which ſet forth fas 


ment totruſteee, . ; 2 s - 
wthenſe of the far as is material to be ſtated) as follows: 


ſettlor for /ife That Lord Polingbroke was ſeiſed in fee {inter alia) of the 
, vithremwaders premiſes mentioned in the declaration: That by indenture 
pat ay ek bearing date the th of September, 1757, reciting (inter al) 
ſettlor, with che an intended marriage between him and Lady Diana Spencer, 


conſent of the in confideration of ſuch intended marriage, and for other 
truſtees, to re- 5 ; g s ln 
| voke allthe uſes COnftderations therein mentioned, his Lordſhip covenanted 


in the-ſettle- with Lord Pembroke and Lord Guildford, parties thereto, 
3 ran 68 that, in ſix months after the ſolemnization of the marriage, 
Rd an e. he would convey to the uſe of J. S. and V. B. alſo partie 
late fir bis cen thereto, certain manors, lands, &c. therein mentioned, for 
Efe, in the ſet- 99 years, for the purpoſe of raiſing a certain yearly ſum for 
tled eftate, a p « | 

revocation ſub- the ſeparate uſe of Lady Diana, during her and Lord Billig- 
ſequent thereto þroke*s joint lives, remainder to the uſe of Lord Bolingbrott 


of 2// the uſes, by EE. e : a : f 
Haſs rat. tor his life, without impeachment of waſte, remainder, alte 
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| truſtees, ſhall not affect the eſtate granted for his life.— Actual entry is not neceſſary to tat 


advantage, by ejectment, of a clauſe in a leaſe to re-enter for non-payment of reat, 


þis 


1 
in a 
Dpor- 
tting 
ndant 
ena- 
t the 
tal of 
eared 
and 


n at 
'Tant- 
nſider 


Iverk- 


317. 


intiff. 


raft 


zoſſeſ- 
In the 


th (as 
of the 


>nture 
r alia) 
hender, 
other 
nanted 
eretoy 
rriage, 
parties 
xd, for 
um for 
Bling: 
1 gbrole 
, alter 


to tale 


þis 


IN THE TWENTY-FIRST YEAR OF GEORGE III. 


his death, to truſtees, for 500 years, without impeachment of 


waſte, to the uſe and intent that Lady Diana ſhould take and 
enjoy a certain yearly rent, during her life, for her jointure, 


and upon other truſts; remainder, after the determination of 
ſuch term, to the firſt and other ſons of the marriage, in {tri 


ſettlement, with remainders over; That the premiſes in 
queſtion were part of thoſe contained in the ſaid indenture; 


That, in the ſame month of September, 1757, the marriage 


took effect; That, by indentures of leaſe and releaſe, of the 
3d and 4th of November, 1765, in purſuance of the indenture 


of 1757, and in performance of the covenants therein. con- 


tained, Lord Bolingbroke conveyed to the ſaid Lord Pembroke 
and Lord Guildford, the premiſes in the deed of 1757 con- 
tained, upon the ſame truſts, and for the ſame uſes, as were 
in the ſaid deed mentioned, with a power to Lord Bolingbrate, 


during his life, and the truſtees during the minority of the 


children of the marriage, to grant leaſes for three lives, or 
tor thirty-one years, (ſubjed to certain reſtrictions, and ſolem- 
nities ANY ſet forth; That, in the ſaid releaſe of the 
4th of November, 1765, was contained a proviſo of the tenor 
following, viz. © That if at any time during the life of the 


« ſaid Lord Bolinghroke it ſhould be thought convenient by 


© him, and the truſtees, or the ſurvivors, or ſurvivor, and 
& the heirs of ſuch ſurvivor, to ſell, diſpoſe of, or exchange. 
« all, or any part of the ſaid ſettled eſtates, and lay out the 
© money ariſing therefrom in the purchaſe of others, to be 
« ſettled to the ſame uſes, it ſhould be tawful for Lord Boling- 
« broke, notwithſtanding the ſaid uſes, and limitations, with 
the conſent of the truſtees, by any deed or deeds, with or 
* without power of revocation, to be ſealed or delivered by 
him, and the truſtees, in the preſence of two or more wit- 
«© nelles, to revoke, determine, annul, and make void, all and e- 
« wery the uſes, eſtates, truſie, and limitations, powers, prouiſoes 
* authorities, and agreements, therein before limited, declared, 
te created, and contained, of and concerning the premiſes io to 
* be ſold, diſpoſed of, or exchanged, and by the ſame, or any 
other deed or writing, to be ſealed, and with ſuch conſent 
* as aforeſaid, to limit the ſame premiſes, or any of them, : 
© whereof the uſes ſhould be ſo revoked, to the ſaid truſtees, 
e upon truſt, that they, with the conſent and approbation of 
Lord Bolingbroke, ſignified by a deed under his hand and 
© ſeal, ſhould abſolutely fell and convey the ſame to any pur- 
* chafor, or purchaſors, his or their heirs, executors, or admi- 
* niſtrators, or ſhould limit any ſuch new uſes, or truſts of the 


© ſame, as ſhould be requiſite for effeQing ſuch ale, diſpoſition, 
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1780. or exchange, and that, on payment of the purchaſe. 
= mY © money, it ſhould be lawful for the truſtees to ſign rece;pt 
GoopkiGnHT ( for the ſame, which ſhould be ſufficient diſcharges to tt; 

again(} t«c purchaſor, or purchaſors, and that when any ot the (i 
Ca roa. 4 premiſes ſhould be fold, for a valuable conſideration in 
© money, and ſuch receipts ſhould be given, and allo whe 
ec any ot them ſhould be ſold, diſpoſed of, or exchanzed fer, 
& or in lieu of any other manors, c. and the ice imple of 
* ſuch laſt mentioned manors ſhould be veſted in the ſaid 
« truſtees, all and every the premiſes, ſo ſold, diſpoſed of, 
or conveyed in exchange, ſhould be, and remain tor eyer, 
& thenceforth freed, and abſolutely diſcharged from all th, 
ce uſes, eſtates, truſts, declarations, powers, proviſoes, ani 
& agreements, in and by the ſaid indenture of releaſe limited 


YY wo Shad cu... wood „ e 2 RI WY 


& and declared concerning the ſame, and then, and from ; 
% thenceforth, theſe preſents, and the grant and releaſe I 
66 herein before contained, and hereby made, ſhail be and t 
cc jnure, as to ſo much of the ſame premiſes as ſhall be ſo d 
c reſpectively fold, diſpoſed of, or conveyed in exchange, 1 
to the only uſe or behcot of ſuch purchaſor or purchaſors, d 
& or of ſuch other perſon or perſons to whom the ſame {hall te 


© be reſpectively ſold, diſpoſed ot, or conveyed, and of his al 
| << her, or their heirs and aſſigns, ſulj ect only to ſuch leaſes, ar b 
& before ſuch ſale or exchange ſhall have been made theretf, by 
« purſuant to the powers geren beſore contained ;” That, cn 4 
| the 24th of July, 1770, by an indenture between Lord of 
| Bolingbroke and Margaret Hare, widow, (the leſſor of the ni 
3 plaintiff), reciting that his Lordſhip had executed a bond iv th 
| the leſſor of the plaintiff, conditioned for the payment oi an cc 


annuity of 500/, during his lite, by quarterly payments, and an 
that he had agreed to ſecure the ſaid annuity upon certain ot] 
_ eſtates, and that they ſhould be conveyed to her for that ſay 
purpoſe, it was witneſſed that, in purſuance of ſuch agree. vi 
ment, and in conſideration of 3000. paid to him, for the de 


demiſed, to the ſaid Margaret Hare (inter alia) certain an 
eſtates, at Beckenham, in Kent, which eſtates were the pre- up 
miſes mentioned in the declaration, and part of thoſe con- Lc 
| | tained in the deed of 1757, to have and to hold the ſame tor pu 
99 years, if he ſhould ſo long live, ſubject to a pepper-corn nen 


| purchaſe of the ſaid annuity, he granted, bargained, fold, and Wi 
; 
| 


| rent, if demanded ; That, by the ſame indenture, he cove- far 
| nanted, that he then food lawfully ſeiſed of an eſtate for his dar 
life in the premiſes; That, by the ſaid indenture, it ws ch: 
| provided, declared, and agreed, that the ſaid premiſes were int 
io demiſed to the ſaid Margaret Hare, upon an agreement, WW the 


and to the intent, that ſhe ſhould leaſe back the ſame to by 19, 
| a. 
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and his aſſigns, for 98 years and 11 months, if he ſhould fo 
long live, under the rent of 500J. per annum; That an inden- 
ture of re-demiſe, bearing date the 25th of July, 1770, in 
purſuance of the above agreement, for the ſaid term of 98 
years and 11 months, if Lord Bolingbrote ſhould fo long live, 


vas made by Margaret Hare to him, ſubje& to the rent of 


5091. per annum, payable quarterly, and that ſuch laſt- men- 
tioned indenture contained a proviſo, that, if the ſaid yearly 
rent of 500l. ſhould be behind, or unpaid, in part, or in all, 
by the ſpace of 28 days, after any of the quarterly days of 
payment, although no demand thereof ſhould be Jawfully made, 
it ſhould be lawtul for the ſaid Margaret Hare to re-enter ; 
That memorials of the ſaid indentures of the 24th and 25th 
of Fuly, 1770, were duly inrolled m Chancery, before the 
commencement of the action, in purſuance of the ſtatute of 


17 Geo. 3. cap. 26; That, by an act of the 8th of Geo. 3. 


the marriage between Lord Bolingbroke and Lady Diana was 
diſſolved, and it was enacted that ſhe ſhould, during her life, 
receive 800/. a year out of the premiſes contained in the 
deeds of 1757, and 1765, with power of diſtreſs and entry, 
to ſecure the payment thereof, and that the rent of 500. and 
alſo the jointure ſettled on her, as aforeſaid, ſhould ceaſe and 
be void; That, by indenture of the 20th of Ofober, 1773. 
between Lord Bolingbroke and the truſtees in the deed of the 
4th of November, 1765, reciting that deed, and the power 
of revocation above ſet forth, and that it was thought conve- 
nient by Lord Bolingbroke, and the truſtees, to ſell the eſtates 
therein mentioned (being the ſame with thoſe granted and 


conveyed by the ſaid deed of the 4th of November, 1 765), 


and to lay out the monies ariſing from the ſale thereof, in 
other lands, to be ſettled to the ſame uſes, and ſubject to the 
ſame powers, proviſoes, Sc. the ſaid Lord Bolingbroke, by 
virtue and in purſuance of the power to him given by the ſaid 
deed of 4th November, 1755, and in execution thereof, did, 
with the conſent and approbation of the ſaid truſtees, limit 
and appoint all the ſaid eſtates, to the uſe of the ſaid truſtees, 
upon truſt, and to the intent that they, with the conſent of 
Lord Bolingbroke, ſhould ſell and convey the ſame to any 
purchaſor or purchaſors, and ſhould. limit, create, &c. ſuch 


new truſts, of and concerning the ſame, as ſhould be neceſ- 


ſary for executing and effeQting ſuch ſale ; That the defen- 
dant contracted with Lord Bolingbroke for the abſolute pur- 


chaſe of the ſaid eſtates, free from incumbrance (except as 


in the ſaid indenture of releaſe, hereinafter mentioned, of 


the 22d of Oclober, 1773, is excepted), for the price of 
19,688/; That, for conveying the fame to the defendant, 


the 
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1780. the truſtees and Lord Bolingbroke, on the 21ſt of Otter, 
LARS 1779, tor the conſideration therein mentioned, bargained 
GoopRien r and fold the faid eftates (the. ſam? including the premiſes in 

againſt 

CaTos. 


the declaration mentioned) to the defendant, to have and to 
hold the ſame for a ycar, ſubject to a pepper-corn rent, if 
demanded, to the intent that a releaſe of the ſame, in fee, 


might be granted to him; That, accordingly, by indenture 


of releaſe of the 22d of Oober, 1773; reciting the releaſe 
of 1765, the deed of 1757, the deed of the 20th of Oclober, 
1773, and the contract with the defendant ; the ſaid truſtees, 
with the conſent and approbation of Lord Bolingbroke, re- 
leaſed to the defendant, all the ſid eitates, Fc. in the deed 
of the 20th of Oeber ſpecified, to the uſe of him and his 


heirs for ever; That the ſaid laſt-mentioned indenture was 


duly executed, according to the tenor of the power of revocati- 
en and ſale, in the deed of the 4th of November, 1765; That 
the premiſes in the declaration mentioned were part of theſe 
fo releaſed to the defendant ; That the indenture of the 24th 
and 25th of July, 1770, were not, nor was either of them, 


nor any incumbrance created by them, or either of them, 


excepted, or mentioned by the indenture of, releaſe, of the 
22d of October, 1773; That Lord Balingbrote, by. virtue of 
the ſaid indentures of the 3d and 4th of November, 1765, was 
tenant for life, and in the actual poſſeſſion and receipt of 
the rents and profits of the premiſes in the declaration men- 
tioned, at the time of the execution of the deeds of the 24th 
and 25th of July, 1770; That the defendant, at the time 


of his contract for the aforeſaid purchaſe, and of making the 


indentures of the 21ſt and 22d of Oclaber, 1773, had due 
notice of the indentures of the 24th and 25th of 7¼y, 1770, 
and of the yearly rent, or annuity, therein mentioned; That 
the defendant, and certain other perſons, were, at the time 
of bringing the ejectment, and at the time of the trial, in 


poſſeſſion of the premiſes in the declaration ſpecified ; That 


a quarterly payment of the annuity had been, and ſtill was, 
in arrear, for 28 days; And that, on the 14th of June, c. 
(ſubſequent to the expiration of the 28 days), the leſſor of 
the plaintiff demiſed to the plaintiſl; That, by virtue of 
ſuch demiſe, he entered, Ec, | 

This ſpecial verdi&t was argued, on Tueſday, the 21ſt of 
November, by Morgan for the plaintiff, and Rous for the de- 
fendant. | | f 

Morgan ſaid, he ſuppoſed it would be contended, on the 
other ſide.— 1. That the revocation of the uſes of the re- 
leaſe of 1765, by that of the 20th of Ofober, 1773, had 


made void the demiſe to the leſſor of the plaintiff. In anſwer 


to this, it ought to. be conſidered, what the powers incident 
5 ; | to 
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to a tenant for life are, and how far thoſe powers were re- 
ſtrained, or narrowed, in this particular inſtance, by any 


thing contained in the releaſe of 1765. The ſpecial verdict Goon 5 


expreſsly finds, that Lord Bolingbrote was tenant for life. 
Now, that a tenant for life may grant any intereſt for years 
determinable with his own life, without incurring a forfei- 
ture, is clearly ſettled by the authorities cited in 2 Bacon's 


Abr. 279. viz. 8 Co. 45. and Co. Litt. 233. Then, as to the 


effect of the leaſing power, and of the power of revocation, 
in the releaſe of 1765 ; the firft can only regard ſuch acts as 
Lord Bolingbroke was thereby authorized to do. which might 
affe& the intereſt of thoſe in remainder, after the determi- 
nation of his eſtate for life. It cannot affect the powers in- 
cident to his eſtate for life. To have reſtrained him in that 
reſpect, would have been repugnant to the very nature of 
the intereſt granted to him. But the demiſe to Mrs. Hare 
was not an act which could affect the reverſion; and it hath 
nothing whatever to do with the leaſing power, nor was it 
at all neceſſary that yt ſhould be made under any of the re- 
ſtrictions required thereby. With - reſpe& to the power of 


revocation in the releaſe of 1765, that could only extend to 


ſuch eſtates as could exiſt in Lord Bolingbroke, and the truſ- 
tees, at the time of executing the deed of revocation. It 


could not poſſibly enable the tenant for life to annul acts 


done by himſelf, and which, under that very deed which 
created the power of. revocation, he had a power to do. Be- 
ſides, it does not appear that Mrs. Hare was acquainted with 
the power of revocation, and, therefore, ſhe is to be conſi- 
dered as a purchaſor for valuable conſideration, without no- 


tice. The defendant, on the contrary, bought the eſtaie 


with full knowledge of this incumbrance, and, therefore, 
took it ſubje& to the charge —But, 2. It will be contended, 
that this is an action brought by the leſſor of the plaintiff, 
as landlord, againſt the defendant, as tenant, and that the cir- 
cumſtances are not ſuch as entitle her, under the ſtatute of 
4 Geo. 2. cap. 28. J 2. to bring an ejectment, without re-entry 
r demand. But it muſt be conſidered, that an entry by the 
plaintiff 7s found by the verdict, and indeed the defendant 


could not have obtained a ſpecial verdict, without confeſſing 


leaſe, entry, and ouſter. As to actual entry, it has been ſo- 
lemnly determined in the Common Pleas, while W1LLEs, 
Chief Juſtice, preſided in that court, that it is only neceſ- 
lary in the ſingle caſe of avoiging a fine [1]. br 


[1] The caſe here alluded to, the name of which was not re- 
collected, at the time, by any one at the bar, ſeems to be that of 
Fenkin v. Prichard, C. B. M. 30 Geo. 2. cited in Law of N. Pr. Ed. 
1773. P. 103. . 


G g Nous, 


465 


1780. 


”- 


againſt 


CaTOR. 


FP 
/ [4 
WY - 
.& 
A ( 
1 
1 1 
* 
1 | 
3 Wi 
1 . 
J i 
. 
o "Y 
118 
G 
"B 
Y P, i 
} 
* J 
'F 
. 
1 
8 
TH 
14 i 
1 
1 
12 
TED 
b 4 
; bl 
3 
1 
bl! 
3 
1 
BE | 
bl 
p | 
= 
= f 
1 
1 
&2 | 
7 } 
N [1 


466 
1780. 


_ againſt. 
Arok. 


— 


GoopaIcnT contended, that it was clear, from the wording of the ſtatute 
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Rous, for the defendant,—1. Denied that any ſuch gene. 
ral rule had been laid down as had been juſt mentioned. He 


of 4 Ges. 2. cap. 28. S 2. that demand, and actual re-entry, 
in all caſes between landlord and tenant, are only to be dy. 
penſed with, where there is half a year's rent in arrear, and 


no ſufficient diſtreſs to be found on the premiſes. Here, only 
a quarter*s rent is ſtated to have been in arrear, and, as it i; 


not found that there was not ſufficient diſtreſs, the court, ac. 
cording to all the rules of conſtruing ſpecial verdiQs, mu 
imply that there was.—2. It is clear that Mrs. Hare kney 
Lord Bolingbrole was only tenant for life, as ſhe took her an. 
nuity for 1, life, not for her own. It muſt, therefore, be 


| a that ſhe had recourſe to the ſettlement creating 


is Eſtate for life, and, if ſo, ſhe muſt have known of the 


power of revocation, and therefore took the conveyance, 


nowing, if he ſhould execute the power, that ſhe would be 
reduced to the fecurity of his bond. It is true, Cator was 
acquainted. with the conveyance to Mrs, Hare, but, as he 
was advifed that it did not bind the eſtate after the revocati. 
on, and he gave the full value, his conſcience is not affed- 
ed. If he had looked to the value of her incumbrance, which 


is ſtatcd to be 30007., and had dedufted that from the ful 


price, it would have been a fraud upon the truſtees. At an 
rate, how far he ſhall be affected by the notice of Mrs. 


Hare grant, is for the conſideration” of a court of equity, 


The legal eſtate muſt depend on the conſtruction of the ſet- 


tlement of 1765, A tenant for life who has only a qualified 


or defeaſible intereſt, cannot alien the eſtate, for his own life, 


_ diſcharged from the qualifications which affected it in his 


hands; and Lord Bolinghrole's eſtate for life was qualified, 


and ſubje& to the operations and conſequences of the power 


of revocation. The intereſt of the truſtees, and all the clau- 


ſes and powers of the fettlement, having been created in con- 


ſequence of a marriage contract, were for valuable conſider- 


ation, In the power of revocaticn the only exception is with 
regard to leaſes made purſuant to the leaſing power. Is it 


not, therefore, the obvious conſtruction, that all other in- 
cumbrances, not made purſuant to that power, were to be 
affected by the revocation ? | 


” 


Mergen, in reply, obſerved, that this action was brought 


- 


on the expreſs contract between the parties, by which Mrs, 


Hare was entitled to cater, if any payment ſhould he in ar- 
rear for 28 days, not under the ſtatute of Geo. 2. As to the 


are ought to be conſidered as a relinquiſhment, pr 
g ; tanto, 


ether l he ſaid that the demiſe by Lord Bolingbrot to 
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tanto, of his power of revocation; and it would be a groſs 
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abſurdity, if, after he had received 30000. on the ſecurity of ʒĩkͥʒ =— 
his life eſtate, he could re-inſtate himſelf by an act of his Goo 


own, and entirely relieve the eſtate from that incumbrance. 
Lord MANSFIELD The defendant in this cauſe has 
turned the leffor of the plaintiff twice round, upon former 
occaſions, by objections in point of form [1]. It would be 
very unfortunate, if he were to ſucceed a third time in a ſimi- 


lar attempt.—As to the ſecond point, was an actual entry ne- 


ceſſary in this caſe? I have always taken the diſtinction to 
be, that, where entry is neceſſary fo complete the landlord's 
title, (as when a power to re-enter is reſerved to him in caſe 
of non-payment of rent,) there, the confeſſion of leaſe, en- 


try, and ouſter, 1s ſufficient ; but that where it is requiſite 


in order #9 rebutt the defendant's title, actual entry muſt be 
made. 'This is the caſe when a fine is to be avoided. In the 
caſe of Dormer v. Forteſcue, which. was much argued, both 
here, and in the Houſe of Lords (a), I find the counſel 
could not ſtate another inſtance, where actual entry muſt be 
made. The claufe of the ſtatute of Geo. 2. is very confuſed, 


but I think it meant only to provide a remedy in caſes of va- 


cant poſſeſſion, although other matters are thrown in. My 
preſent opinion is, that actual entry was not neceſſary in this 
cale. That, ſurely, could never be the intention of the par- 


ties, where the right of re-entry is expreſsly reſerved, if a, 
quarter's rent ſhall be in arrear for 28 days.— With regard 


to the firſt point, I cannot frame a doubt upon it. Undoubt- 
edly Lord Bolingbroke had a right to do what he did. It is 
a right which ariſes out of the nature of his eſtate. 'The 
queſtion is, whether the ſame Lord Bolingbroke who has made 
this demiſe, for a valuable conſideration, can be authorized 


to revoke it under any power in any ſettlement ; for, by the 


[1] The leſſor of the plaintiff had firſt. brought covenant 
againſt the defendant, as aſſignee of the eſtate, right, title, &c. 
granted by her to Lord Bolingbroke ; The defendant pleaded, 
that the eſtate, right, title, &c. of Lord Bolingbroke, in the pre- 
miſes demiſed by her to Lord Bolingbroke, did not come to him by 
1 And on the trial it appeared that, beſides the eſtate 
in Kent, Lord Bolingbroke had demiſed to her, and that ſhe had re- 


demiſed, a farm in Surry, which farm was not ſold to the defen- 


dant; and a caſe being reſerved, and the queſtion argued, (as 


ſtated ſupra, p. 176, note [21],) it was held, that he could not be 


ſued as affignee. Afterwards, an ejectment was brought, but the 
leflor of the plaintiff having neglected to inroll the annuity, ac- 
cording to 17 Geo. 3. cap. 26. the was nonſuited alſo in that 


(a) Canc. 1741, 2 Ath. 282. 
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power, the revocation mult be executed by kim. There is x 


groſs fraud attempted, in this caſe, either upon Cator, or oh 


Mrs. Hare. If Cator did not know of the incumbrance, there 


was a fraud upon him. But, it is found that he knew of it; 
and, therefore, the fraud was upon Mrs. Hare.—If the defen- 
dant's counſel can find any caſe of this fort, where actual 


.entry has been held neceſſary, let them mention it to the 


. court, 


Wirtes, Juſtice, of the ſame opinion. 


. - AsnuRsT, Fuſtice, of the ſame opinion. He recolleQ- 
ed the caſe in C. B. alluded to by Morgan, and alſo a caſe of 


Aſilin v. Perkins, in this court, to the ſame effect. 
BULLER, Fuſiice,—1I am entirely of the fame opinion, a; 


to the queſtion on the effeQ of the revocation. With regard 


to the other, I think it proper it ſhould be enquired into. 


This day, Lord MANSFIELD delivered the ultimate opi- 
nion of the court, as follows: 
Lord MansFIELD—We have looked very particularly 


into the caſes for two hundred years back, and we find a great 


deal of contrariety on the queſtion, whether an actual entry 


is neceſſary, in order to maintain an ejeAment, on a clauſe 


of re-entry, for non-payment of rent: But, in the moſt diſ. 
tant period, the better opinion has been, that it is not. This 


was Lord HAL E's opinion, and is mentioned as ſuch, and a 
that of Lord Chief Fuſtire Sc RO G65, by Lord Hor, in 
the caſe of Little v. Heaton (a). But we look upon it as 


having been fully ſettled, in 1703, by the opinion of all the 
Judges, upon deliberation, and conſideration of all. the caſes, 
that actual entry is only neceſſary to avoid a fine [1] (); 


and ſo the practice has been ever ſince. The reaſon of the 


thing is agreeable to the practice, for it is abſurd to entan- 
gle men's rights in hets of form without meaning; and an 


cjeAment being a mere creature of the court, framed for 
the purpoſe of bringing the right to an examination, an ac- 
tual entry can be of no ſervice. In the caſe of fines it is re- 
quired by a poſitive rule of law, and clearly neceſſary under 


[1] Qu. If actual entry is not alſo neceſſary, in order to pre- 
vent the operation of the ſtatute of limitations, 21 Jac. 1. cap, 
16. Vide Lew of N. Pr. Ed. 1773. p. 194. 
| ofa) 1 An. N. Pr. 2 Lord Raym. 750. 1 Salk. 259, S. C. Holt, 
26.4. _ | | 
0% L. Raym. loc. cit. 751. in marg. 2 Str. 1086. 
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evidence was not ſet forth. The conviction ran thus: bad, unleſs it 


« ſaid William Read did refuſe to find ſuch proper quar- 
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the ſtatute of 4 Ann. cap. 16. (a). I have a ſtring of all the 1780. 
caſes on this ſubje&, but it would be very unentertaining and CW 
unneceſſary to ſtate them. Mr. Raus alſo contended, that GooprIcuT 
2 demand of the rent was neceſſary, There ſeemed to be Saint 
ſome weight in that point, upon the reaſon of the thing 3 Cron. 
and, on looking into the caſes, it appears to have a founda- 

tion in authority (5). But, here, by the expreſs terms of 

the leaſe, the demand is diſpenſed with. The act of 4 Geo. 

2. is very perplexed; but the meaning certainly only is, 

that, where there is no ſtipulation in the leaſe for entry with- 

out demand, you may, notwithſtanding, enter without de- 

mand, provided ſix months” rent is in arrear and there is not 

a ſufficient diſtreſs ; otherwiſe, in ſuch caſes, you muſt make 

2 demand. | 


Judgment for the plaintiff, 


F * "OT 3 e 8 
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8 we Wedneſday, 

The KM O again Re A p. 424 Nor, 
UL E to ſhew cauſe why this and five other convicti- A conviction 

ons upon the mutiny act (e, for not quartering offi- by a juſtice 

cers, ſhould not be quaſnhed. The objection was, that the ot peace 15 


« Whereupon, witneſſes being examined on oath, and the 1 
« ſaid William Read having neglected, or refuſed, to attend, dense. 
«© after being duly ſummoned, to anſwer {ſuch complaints 
& and informations, and having duly conſidered on the evi- 
c dences, I the ſaid Edward Dyne am of opinion, that the 
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ters for the ſaid T homas Davis, as by the ſaid act are di- 
© rected to be found; and I do, accordingly, adjudge and 
© convict, 6c,” c 

Peckham, in ſupport of the conviction, inſiſted, that the 
fact was ſufficiently ſtated to ſhew on what ground the ma- 
giſtrate founded his judgment. 

B. Hunter was on the other fide but the court, without 
hearing him, ſaid, the queſtion was not open, and that the 
conviction could not be ſupported [I]. 8 

| 1 The conviction quaſhed. 
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[1] Vide Rex v. Theed, M. 5 Geo. 2. 2 Str. 919. Rex. v. Killet, 
E. 7 Geo. 3. 4 Burr. 2063. | 
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| ſame eſtateto facts were: That Claude Formereau, being ſeiſed in fee, by 
= 1 . indenture, bearing date the iſt of April, 1735, ard made be- 
will, (though tween him and his eldeſt ſon Thomas Fonnereau, in conſidera. 


voluntary, and, g , ; 
moved from the to hold the ſame to him, and his aſſigns, from Michaclmas 


teſtator, and is then laſt paſt, for life, without impeachment of waſte, at 


the heirs of his g ; : 
hody take by Verſion in the words following ;—© Whereas I have ſettled 


deviſe of a real 


Precipe, which he afterwards did, and ſu 
to the vic of himielf in fee: That, afterwards, on the 6th of 
_ | Fanuar), 
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Wedneſtay, Dos, Leſſee of FonnzRrtav, again FON NE TRV. 
5 2 OV. 
An eſtzte to 4. T TPON a ſpecial verdict, in an action of ejeQtment, 


which was tried before Lord MarsFIttD, at the 
Siitings for Middleſex, after Eaſter Term, 19 Geo. 3. the 


tion of natural love and affection, did give, and grant, to the 
ſaid T homas Fonnercau, and his aſſigns, the eſtate in queſtion, 


the rent of a pepper-corn, if demanded : That T homas, the 
ſon, entered, and was ſeiſed in his demeſne as of freehold, for 
life, the reverficn in fee remaining in the father; and that 
the father, on the 27th of June, 1738, deviſed the ſaid re- 


© my eſtate, called Chrift-Church, at Ipſwich, in Suffo'h, 
(the lands in queſtion,) upon my eldeft fon 7 ht Fonne- 


after one to the rrau, for the term of his natural life, my will is, and I do 


© hereby, from end after his deceaſe, give and deviſe the ſame 
& to the heirs male of his body begotten in lawful marriage, 
&* and, in default of ſuch iſſue, to the uſe and behoof of my 
& ſecond, third, fourth, and fifth ſons, ſeverally, ſucceſſively, 
© and in remainder, one after another, as they every of them 
are in prierity of birth, and femiority of age, and of the ſc- 
& dera heirs mile begotten in lawful marriage, of the 


„ body and bodies ef my ſaid ſons reſpectively iſſu- 


“ ing, the elder of my ſaid ſons, and the heirs male 
4% of his body, te be always preferred, and to take, be- 


fore the younger of my ſaid ſons, and the heirs male of 


their bodies; and, for want of ſuch iſſue, to my right 


on efiate-'a1, 03:44 heirs:“ That the teſtator, afterwards, on the 5th of 


April, 1740, died, ſeiſed of the ſaid reverſion, leaving the 
ſaid Thomas Fonncreau his eldeſt fon, Claudius Fonnereau (the 
Icfor of the plaintiff) his ſecond fon, and three other ſons: 
hat, after the death of the teſtator, his eldeſt fon 7 homas, 


beißg ſeiſed of the premiſes as the law requires, covenanted 


to levy a fine, for the purpoſe of _— a tenant to the 
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January, 1779, Thomas deviſed to the uſe of his nephew 
Martyn Fonnereau , (the defendant), for his life, with divers. 
remainders over: That Thomas, ſoon after making his will, | 


died ſeiſed, without leaving, or ever having had, any lawful 


iſſue whatſoever, and without having ever been married: FonnNexEav 


That the leſſor of the plaintiff, in 1779, made an actual en- 


try into the premiſes, - for the purpoſe of avoiding the fine 


levied by his brother Thomas. 

The caſe was argued, in Trinity Term, 19 Geo. 3. (a), by 
Ruke, for the-plaintiff, and Wilſon for the defendant ; and 
again, in Hilary Term, 20 Geo. 3. (b), by Hill, Serjeant, for 
the plaintiff, and Dunning for the detendant; and, in Eaſter 
Term following (e, Lord MAaNnsF1zLD delivered the opini- 


on of the court in favour of the defendant. A few days aſ- 


terwards, however (d), his Lordſhip directed that the judg- 
ment ſhould be ſtopped, and the caſe argued again in the 
enſuing term. Accordingly, there was a third argument in 
Trinity Term, 20 Geo. 3. (e) by the Solicitor General for the 
plaintiff, and Groſe, Serjeant, for the defendant ; after which, 
the caſe ſtood over till this day, when judgment was given 
for the plaintiff. V 

There were two general queſtions in the caſe ; 1. Sup- 
poſing the limitations over to the ſecond, and other ſons, to 
have been good in their creation, whether they were not 
barred and deftroyed by the recovery? 2. Whether thoſe 
limitations were not void from the beginning ? | 

If Thomas, the ſon, took an eſtate-tail, it was clear that 
the limitations over were barred, and the title of the leſſor 
of the plaintiff deſtroyed. But fuch an eſtate- tail could only 
have veſted in T khomas ; either; 1. by coupling the eſtate for 


life, ſettled upon him by the deed ſet forth in the ſpecial ver- 


to bring this within the rule. in Shelley's caſe (/); or 2. b 

conſtruing him to have taken ſuch eſtate-taikunder the will. 
If Thomas took only an eſtate for life, then the recovery could 
not bar the limitations to the ſecond and other ſons, if they 
were good in their creation; and therefore, on this ſuppo- 
ſition, it was neceſſary for the defendant to inſiſt, that thoſe 
limitations were executory deviſes, and void, as being limited 
cn too remote a contingency. In conſequence of theſe dif- 


dict, with the limitations to his Sllly's ae (7 will, ſo as 


(a) Friday, 18 June, 1779. 
(b) Tueſday, 8 February, 1780. 
(c) Friday, 14 April, 1780. 

(4) Tueſday, 18 April, 1780. 
(e) Tueſday, 30 May, 
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ferent views of the caſe, there were four different heads of 


CH——Y argument inſiſted upon by. the counſel for the plaintiff. 


1. They contended, that the limitations to 7 homas in the 


againſt deed, and to his iſſue-male in the will, could not be coupled, 
Foxnexeav fo as to make the words of the latter words of deſcent, and to 


veſt an eſtate-tail in him. | 34 
2. That an eſtate-tail to Thomas could not be raiſed from 
the words of the will. - nene 0711 | 

3. That the limitation to the ſecond ſon, was an immediate 
deviſe of the reverſion after 7 homas's life, by which an eſtate- 
tail in that reverſion veſted in the ſecond ſon Claudius (the 
leſſor of the plaintiff), immediately on the teſtator's death, 
3 ſucceſſi ve yeſted remainders over to the other younger 

ns: 44 TO | 

4. Or, it it ſhould be held that the ſucceſſive deviſes to 
the younger ſons were all future and executory, then, that 
they were not within the reaſon and principle upon which 
executory deviſes had been held void as being too remote. 

On theſe four heads the ſubſtance of the arguments for the 
plaintiff was as follows, - . . | wo. 

1. The rule in Shelley's caſe only applies where the firſt 
and ſubſequent limitations are in the ſame inſtrument. The 
words are; “ When the anceſtor, by any gift or conveyance, 
<< takes an eſtate of freehold, and, in the ſame giſt or conwey- 
« ance, an eſtate is limited, either mediately or immediately, 
& to his heirs in fee, or in tail, that always, in ſuch caſes, 
& << the heirs? are words of limitation of the eſtate, and 
* not words of purchaſe?” (a). The court now (when the 
feudal reaſons for which it was introduced have ceaſed) will 
not be inclined to extend. the rule; as it tends, in moſt in- 
ſtances, rather to defeat than give effect to the real intention 
of the teſtator: And, though ſome authorities may be men- 
tioned where it has been, perhaps, carried farther in ſome 

reſpedꝭs than the words above cited import, yet, upon a re- 
view of all the caſes on the ſubject, ſo far fromm there being 
any deciſion to warrant the application cf it to the caſe of 
limitations in two different conveyances, it will be found 
that the contrary has been determined. In the Firſt Inſtitute 
(b) Lord Coke expreſſes himſelf thus: © If a man ſeiſed in fee, 
“ make a feoffment in fee (and.depart with his whole eftate) 
and limit the uſe to his daughter, for life, and, after her 
«« deceaſe, to the uſe of his ſon, in tail, and, after, to the uſe 


f. C0. 104.'a; i | by 
{b) Co. Litil. 22 b. 
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« of the right heirs of the feoffor ; in this caſe, albeit he de- 


« parted with the whole fee-ſimple by the feoffment, and www 


« limited no uſe to himſelf, yet hath he a reverſion, for when- 
ſoever the anceſtor takes an eſtate for life, and after, a li- 
« mitation is made to his right heirs, the right heirs ſhall 
not be purchaſors ; and here in this caſe, when the limi- 
« tation is to his right heirs, and right heirs he cannot have 
during his life (tor non eff heres viventis) the law doth 
create an uſe in him during his lite, until the future uſe 
ce cometh in eſſe, and, conſequently, the right heirs cannot 
© be purchaſors; and no diverſity when the /aw creates the 
e eſtate for life, and when the party.” This extends the 
rule in Shelly's caſe, to that of a reſulting uſe for life, but ſtill 
that reſulting uſe ariſes upon the ſame conveyance which 
creates the limitation to the heirs. In Pibus v. Mitford (a), 


CY 
Lay 


K 
1 


- * 
* * 


a father covenanted to ſtand ſeiſed © to the uſe of his heirs 
« male, begotten or to be be gotten on the bedy of his ſecond wife ;* 


And there too, it was held by Lord Hare, WiLD, and 


RainsFORD, PFuſtices, againſt TwisDEN, Juſtice, that 


an uſe for life in the father aroſe by implication, which 
united with the expreſs limitation to the heirs male of the 
ſecond wife, ſo as to make him tenant in ſpecial tail; but 
fill, this implication aroſe upon the ſame conveyance which 
created the expreſs limitation. In Goodman v. Goodright (b, 
it is manifeſt, from the reaſoning, both of the counſel and 
the court, (although there was no expreſs opinion given), 
that it was not thought the eſtate given to the niece, by the 
articles, could unite with the limitation to the heirs of her 
body by another huſband, in the will. Theſe authorities, 
therefore, (which may perhaps be cited on the other ſide), 


do not carry the rule to the caſe of two different conveyances; 
nor can any poſitive deciſion be found that does. The only 


inſtance of a doubt having been entertained, was by Lord 
Keeper Wright, in the caſe of Clifton. v. Fackſen (e), who 
is ſtated to have ſaid, that “ all the authorities are only in 
6 the affirmative; that, if by the ſame deed, they ſhall con- 
e ſolidate : not negatively ; that, if by different deeds, they 
“ ſhall not.” But there is no determination in that caſe ; 
and he was clearly miſtaken as to the authorities, In Cran- 
mer's caſe (d) DYER, Chief Fuſlice, expreſſly ſays, that, 
« if a leaſe is made to A for life, the remainder to the right 
6 heirs of B, and B purchaſeth the eſtate of A, the eſtate in 


* remainder is not executed, for it is nat conveyed by the 


« grant of the firſt grantor, but by the act of anther perſon 


(a) B. R. T. 36 Car. 2. 1 Ventr. 372. 
(b) 4. 33.Geo. 2. 2 Burr. 873. Vide infra. 
(c) Canc. H. 1704. 2 Vern. 486. 
(d) C. B. 16 Eliz. 2 Leon. 5, 7. 
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1780. “after the grant.” So, in Snwe v. Cutler (a), a huſband pa 
aud wife being ſeiſed of a copy hold eſtate, to them and the (b 
Dot heirs of the huſband, the huſband ſurrendered to the uſe of ef 


againſt his will, and afterwards deviſed to the heirs of the body of of 
| Foaxtnbal the wife, if they ſhould attain 14 years, and, though the Li 
court differed on ſome of the points in the caſe, and did nut tle 
give judgment, yet they all agreed that the de viſe to the heirs me 
of the body of the wife, was not a remainder to her, but an wi 
executory deviſe, <4 for, although the wife bad an eſtate for an 

6“ her life, yet this is a new deviſe, to take place after her Fr 
& death, and is not a remainder joined to her eſtate.” And m 
again in Moore v. Parker Cb, A having iſſue B his fon, ſct- th 
tied lands, on the marriage of B, to the uſe of B for life, an 
remainder to the wife of B for lite, remainder to the firſt and thi 
Other ſons in tail, with reverſion to himſelf in fee. Aſter- th 
wards, A deviſed the ſame lands, to ſuch iſſue- mals as B 7, 
ſhould have by any other wife, in tail-male, and in caſe of lin 
failure of iſſue-male in B, to his grand children by his th 
daughter C, in fee. B ſuffered a recovery, and died with- to 
out iſſue- male. Hor, Chief Juſtice, doubted as to the re- ha 
verſion deviſed to the grand children, becanſe there was a mi 
prior deviſe; to perſons not in efe, per verba de preſents, but ta 
he was 6lear that the deviſe to B's iſſue-male, by any other co 
wife, could not be tacked to the eſtate for lite, becauſe tht ſe 


avas limited by another cenveyance; and, in this, all the other 
judges concurred [i]. Laſtly, in Hopkins v. Hopkins (c), to 


. Lord HARD WISE, inciting Fribus v. Mitford, ſeems clearly an 
| to have thought that the rule cught not to be carried farther th 
than it had been in that cafe (4). | 8 le 

2. It will be impoſſible for the defendant's counſel to main- to 

tain, that T homas took an eſtate-tail by the will. In the fir/t la 

. he certainly did not take ſuch eſtate by expreſs deviſe, In 

If the teſtator had, in words, deviſed to him the life-eſtate, ſe 

which he had already by the deed, that deviſe could have had th 

no effect; but there is no attempt cf that fort in the will, th 

_ which only takes notice of the life-eſtate which T/cmas al- hz 

ready had, by way of recital; and, that a mere recital be 

will not amount to a deviſe, has been often determined, f 

| | : 

[1] Holt cited for this a caſe in 29 Fd. 2. exactly ſimilar to that * 

put by Dyer in Cranmer's caſe abovementioned. 5 ot 


(a) R. R. T. 16 Car. 2. 1 Lev. 125, 130. + 

(U) B. R. k. 7 Will..2. 1 IL. Raym. 27. 4 Mod. 316. Skinn. 558. 
(2) .Canc, 1738. 1 Ji. 381. | RN | 

— | 
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particularly in right v. Wywil (a), and Right v. Hammond 


415 


1780. 


{b). In the /econd place, it will not be poſſible to raiſe an vx. 


eſtate-tail to Thomas, by implication. On this point, the caſe 
of Lane ſporoug ii v. Fox (c) was ſtronger than this. There 


tled upon the marriage of his ſon James Lane in ſtrict ſettle- 
ment, deviſed all the lands in that ſettlement (to which the 
will referred) en failure of iſſue of the body of Fames Lane, 
and for want of the heirs male of my body,” to his daughter 
Frances, in tail, with remainders over, and it was adjudged, 
in the houſe of Lords, upon the opinion of all the judges, 
that James did not take any eſtate-tail by implication. Such 


an itnplication is never made unleſs in order to effectuate 


the intention of the teſtator. It will be contended, perhaps, 
that Claude Fonnereau muſt have intended to give to his fon 
Thimas, as large an eſtate as his other ſons, and that, as the 
limitations to the ſecond, and other ſons, are eſtates tail, 
the will ought to be fo conſtrued as to give the fame eſtate 
to the eldeſt. But the truth is, that, though, in words, he 
has given eſtates tail to his younger ſons, he certainly did not 
mean that the ſecond ſhould be able to defeat the limi- 
tations over to thoſe in ſucceſſion after him, c. nor, of 
courſe, that Tomas ſhould be able to deſtroy that to the 
ſecond. — | 

3. If the eldeſt ſon had not ſuch an eſtate as enabled him 
to ſuffer a valid recovery,. nothing done by him has diveſted 
any right which the ſecond ſon had under the will, and, 
therefore, it remains to ſee whether the deviſe over to the 
ſecond, and other ſons, is capable of ſuch a conſtruction, as 


to be good and effectual, without contradicting any rule of 


law. The affirmative of this may be maintatned in two ways. 
In the firſt place, the will may be ſo conſtrued as to give the 
ſecond fon an immediate eſtate, in the reverſion expectant on 
the death of T homas, ſubject to open and let in the deviſe to 
the heirs-male of Thomas, if, and when, any perſon ſhould 
happen to anſwer that deſcription. This conſtruction may 
be ſupported on the authority of Uvedall v. Unedall (d), 
where, there being a feoffment io the uſe of A for life, remain- 
der to the uſe of his firſt and other ſons, in tail-male, re- 
mainder to the uſe of B for life, remainder to his firſt, and 
other ſons, in tail-male, and A having no ſon, and B having 


(a) C. B. T. 1 W. and A. 2 Venter. 56, 7. 
(b) B. R. E. 7 Geo. 1. 1 Str. 427, 429. S. C. Com. 232. 
(e) Dom. Proc. On Error from Cam. Scacc. in Ireland. E. 6 Geo, 
2. Ca, temp. Talb. 262. | ; 
(%) E. R. M. 24 Car. 1. 2 Roll, 119. A. pl. 2, Alleyne 81 
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one, A cut down timber trees, and it was held that B's ſon, 


might mantain :roder for the trees, as having the immediat: 
inheritance at the time that they were cut down, and the 
remainder to the firſt and other ſons of A was no impedi- 
ment, being but a poſſibility, which might never happen. 
According to a notion which long prevailed, an eſtate given 


. per verba de prefenti, to perſons not in eſſe at the time of the 


teſtator's death, (as here to the heirs of the body of Thomas), 
was void; but, even then, it was held that the limitation 


over was not alſo void, but veſted immediately, in the ſame 


manner as if there had been no ſuch preceding deviſe; 


2 Rolle's Abridgment, Title, Remainder (a), Scolaſtica's caſe 


(b), Avelyn v. Ward (c), Andrews v. Fulham (d, Goodright 
v. Cornifh (e) Scattergond v. Edge (f). This diſtinction, in- 
deed, has been over- ruled in later caſes, and it has been 
held that, in whatever words the deviſe is, yet, it it be clear 
from the ſubjeQ-matter, that the teſtator meant it to be tu- 


ture, i thall enure in that manner, and not be void, though 


the deviſee is not in e at the time of the teſtator's death; 
Harris v. Barnes (g), Doe v. Carleton (A). [II. 


4. [2]. The deviſe to the ſecond ſon (if not immediate) 


may be conſidered either: irt, as an executory limitation 


upon the alternative of one of two events, (which alter- 


native is quaintly termed a contingency with a dauble aſpeci), 


Viz. either the event of Thomas leaving iſſue-male of hi; 
body, or, that of his dying without leaving iſiue-male, 
(which is what, in truth, has happened); and, on this 


laſt event happening, it would actually velt in poſſeſſion, 


F1] Rooke cited Pays cafe, reported Cr. Eliz, 878. and men- 


tioned in Hopkins v. Hopkins, Ca. temp. Talb. 48. th they that the 
nature of a deviſe may vary, fo as to be conitrued a remainder, 


or executory deviſe, as will beſt ſupport the intent on, according 


to circumſtances. But Lord Haniel told him, tat propoſition 


- had been exploded, and that it is ſettled, that a will muſt always 


be conſtrued as it oughit to have been at the inſtant of the teſta· 


tor's death. | 

\ [2] Lord Mansfield ſaid to Rooke, on the firſt argument, that 
the whole point ſeemed to him to be, whether they could make 
the citate to the fecond fon good, on the ground of an implied 


double contingency. 


(a) P. 415. (c) 7. Cirer 9 H. 6.24, 6. 
(bY) C. B. A. 12 & 14 El. Plotud. 453. 414. 
(c) Canc. 1749. L Hegz. 429. 


(4) B. R. T. 11 & 12 Geo, 2. Andr. 262, 269. 


fe) B. R. H. 5 N. & 4. 1 Sali. 226. 1 Lord Raym. 2. 

(f) C.B. T. ꝙ Will. g. 1 Sai. 229. S. C. 12 Hud. 278; and, now 
in lupplement to Id. of 1781. of 11 Hod. 277. | 

g) RR, H. 8 Geo. 3. 4. Berr, 2157. Since reported 1 Bact. 


64³᷑ 
6) c. Bl. T. 21 & 22 Geo. 2. 1 HH, 225. 
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long within the time allowed by law, namely, immediately 1780. 
on the death of a perſon in efſe :—or, Secondly, independent 
of that ground, as ſuch an executory deviſe as, in all events, Dor 
and whichever of the two contingencies ſhould happen, _ Aga 
could not tie up the eſtate from alienation beyond 21 years © ONNEREAY 
after the death of a perſon in eſſe, and, therefore, not within 
the principle of the rule, making deviſes on the indefinite 
failure of iſſue void as being too remote. Firſt, As to the 
implied double contingency, caſes of that fort have been often 
determined on perſonal property, and the deviſe over ſup- 
ported, when the ſecond of the two events took place (a) ; 
and there is no ſound reaſon, why a like implication ſhould 
not be made in deviſes of land, ſo as to ſupport the intention 
of the teſtator. Indeed, it has been ſo held by this court, 
in a late caſe, viz. Baldwin v. Karver (b). which was ſent 
from the court of Chancery, and in which both real and per- 
ſonal property were held to paſs to the deviſees, aſter an 
executory deviſe to the heirs of the body of A, ſuch heirs 
never having come in eſſe.— But, Secondly, as to the other 
round, and ſuppoſing no ſuch double contingency to be 
che teſtator, 
what is to hinder this to be ſupported as a good executory 
deviſe ? The only objection to the validity of ſuch a deviſe 
is, the poſſibility of its not veſting within the time required 
by law to prevent perpetuities. If that objection does not 
lie, it will be maintained, though againſt the other rules of 
law. Thus by way of executory deviſe, a fee may he limi- 
ed on a fee (c); a contingent eſtate may be created, with- 
out a previous freehold intereſt to ſupport it; a term may 
be given to one for life, with limitations over, &c. But it 
will be ſaid to be part of the rule, as to the time when an 
executory deviſe can veſt, that, if it is limited after an in- 
definite ailure of iſſue, that is too remote, and that, here, the 
limitation to the ſecond ſon (if the implied double contin- 
ency ſhall be rejected) is after an indefinite failure of the 
iſſue-male of Thomas. But when the principle on which 
this rule is founded is examined, it will be found not to ap- 
ply to the preſent cafe. Every eſtate created by way of 
remainder, may be deſtroyed, and the eſtate aliened, twenty- 
one years, (or a few months more (d)), after the death of 
ſome perſon in eſſe, at the time of its creation; for if the re- 
mainder is to the unborn ſen of 4, in tail, (and none more 
| | | remote 


(a) Stanley v. Leigh. Canc. AM. 1732. 2 P. Hill. 686, &c. 

(b) Vide infra. 

(c) Pellts v. Bruun. B. R. MH. 18 Fac. 1. Cro. Fac. 590. 

1 * the caſe of a poſthumous child, by 10 and 11 Will. 3: 
cap. 1 | | 
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1780. remote can be limited) and the particular eſtate is limited tot 

CL-x=y for life, either 1. to 4, or 2. to B. the remainder muſt veſt Mt 4 
Don in intereſt, as ſoon as a ſon is born to A, and, if we ſuppoſe Goo 
againſ? that ſon to be poſthumous, ſtill he will come of age twenty. Kin, 
Foxnnerxtau one vears and a few months after the death of his father, and eſta 
then by himſelf, (if his father was the particular tenant, or PRE 
if B was, and is dead,) or by joining with B (if B was the ſec 

particular tenant, and is then alive) he may fuffer a recovery, 

deſtroy all ſubſequent limitations, and alien the eſtate. As he: 
an executory deviſe cannot be barred by a recovery, or any 
other act of the perſon previoully entitled to the eſtate (a), ha) 


after their general validity came to be allowed, the court; lea 
were anxious to reſtrain them, ſo as not to create perpetuities ter 
or tie property up longer than it can be done by way of re- M: 
mainder ; and, therefore, if they are limited ſo as not poſ- the 
ſibly to take effect till more than twenty-one years and a. te 
few months after the death of a perſon in eſſe, they are held tha 
to be void. Thus an execatory deviſe, to take effect aſter "y 


an unborn ſon of A ſhould attain his age of twenty-five, flo 


would be void, as being too remote, and, a fer tiori, if it were we 
not to take effect till an indefinite failure of the iſſue of J, ad 
they not having any previous eſtate in the land. If the firit ro 
limitation is an exccutory deviſe, then all that follow are. he 
Therefore, on the ſuppoſition, that, here, the deviſe to the eſt 
heirs of the body of I homas, was future and executory, thoſe "a 
to the ſecond, and other ſons, alſo were, But it is fet- wh 
tled, that, whenever the firſt limitation in ſuch caſe veſts 15 
in peſſe ſſien, thoſe that follow veſt in intereſt at the ſame time, de 
and therefore. ceaſe to be executory, and become mere veſt- thi 
ed remainders, and ſubject to all the incidents of that ſort of lik 
eſtate (. If, therefore, the eſtate to thecheirs male of Thomas 2 
had veſted, by his leaving male-iſſue, which it muſt have - 


done, if at all, at his death, or in a few months aſter it, then 
the limitations over would have become veſted remainders. dif 


On this ſuppoſition, as ſoon as the ſon of Tag came of age, hi 
he might have ſuffered a recovery to bar the ſubſequent e- In 
Rates to the ſecond ard other ſons. The only other poſſible th 
event is that which has happened, wiz. the death of Thomas 
without leaving male iſſue. In that cafe, the eſtate in the *. 


ſecond ſon, veſts in poſſeſſion immediately, and, therefore, 
either way, the land could not be fettered beyond BY 
twenty-one years and a few mouths after the life of : 
a perſon in efje, This being the caſe, the limitation 


(a) B. R. A. 19 Fac. 1. Pelli v. Brewn, Cro. Fac. 590. 
(9) Stephens v. Stephens, Hopkins v. Hopkins. Sc. 


to 


e (a), 
courts 
uit1ess 
f re- 
t poſ- 


and a. 


> held 
aiter 
-five, 
were 
of J, 
> firit 
are. 
o the 
thoſe 
ſet- 
veſts 
ime, 
veſt. 
rt of 
Mas 
have 
then 
Jers, 
age, 
te- 
ible 
mas 
the 
ore, 
ond 


of 


ion 


to 


IN THE TWENTY-FIRST YEAR OF GEORGE III. 47 


to the ſecond fon, cannot be conſidered, on any ſuppoſition, 


as too remote. Doe v. Carlton (a), Harris v. Barnes (b), &—w>w. 


Godright v. Corniſh (c), Gore v. Gore (d), Hopkins v. Hop- 
kins (e), and Brownſword v. Edwards (, were cited as 
eſtabliſhing the principles and reaſoning on this head; but, 
particularly, the caſe of Stephens v. Stephens (g) was, on the 
ſecond and third argument, inſiſted on, as directly in point. 

The counſel for the defendant argued, on the different 
heads, to the following effeQ. | 1 

1. The primary intention of the teſtator manifeſtly muſt 
have been to give T homas an eſtate-tail; for there can be no 
reaſon to ſuppoſe, that he meant to limit a different, or bet- 
ter, intereſt, to his younger ſons, than to him; Hing v. 
Melling (4). The court, therefore, will do every thing in 
their power, conſiſtent with the rules of law, to give effect 
to that intention. Now, it has never yet been determined, 


that two eſtates in the ſame land, though by different con- 


veyances, given is the ſame perſon, both voluntary, and both 
flowing from the ſame perſon, ſhall not unite. Though not 
within the exa& words, fuch a caſe. is clearly-within the 
principle, of the rule in Shelley's caſe. Here, the deed was 
voluntary ; it might have been defeated by the father ; and 

he conſidered himſelf as confirming it, and giving the ſame 
eſtate again by his will. To conſider the deed, and the 
will, as the ſame conveyance, would only. be analogous to 
what the law does in other inſtances; as of powers, and the 
execution of thoſe powers, fines or recoveries, and deeds to 
declare or lead the uſes, c. None of the caſes cited to ſhew 
that the two limitations cannot unite, amount to any thing 
like an authority, or deciſion, applicable here. The calc 
mentioned by Dyer, in Cranmer's caſe, differed materially 
from this; for, there, the limitation for life came to B, after 
the creation of zhat to his right heirs, and they came from 
different perſons. Snowe v. Cutler was never decided; and, 


there, too, the two eſtates came from different perſons [1]. 


In Moore v. Parker, there was no determination; but, there, 
the limitation to the fuſt and other ſons of B, ſhewed that 


II.] It does not appear from the report of the caſe, whether 


they did, or did not. A. g 
(a) C. B. T. 21 & 22 Geo. 2. 1748. 1 NIſ. 225, and cited 4 
Burr. 2160. 12 8 | e 


(b) B. R. H. 8 Geo. 3. 4 Burr. 2157. 
(c) 1 Salk. 226. 
(4) Canc. T. 1722. 2 P. Will. 28. 


ſe) Canc, M. 1734. Ca. temp. Talb. 44. 


Y) Canc. 1751. 2Vez. 243, 249. 

(g) Canc. 1736. Ca. temp. Talb. 228. 

(h) B. R. M. 24 Car, 2. 1 Ventr. 225. 2 Len 58. 10 
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It could not be intended that he ſhould take an eſtate-tail, 
and if both, in that caſe, had been limited by the ſame con. 
Veyance, they could not have been conſolidated. The point 
is clearly conſidered by the, court, in Goodman v. Goodright 


d; and it certainly has not been de- 


2. To raiſe an eſtate-tail in Thomas, upon the words of 
the will itſelf, will be moſt conſonant to the intention of the 
teſtator, for he certainly muſt have meant that all the ſons of 
T hemas ſhould be capable of takirg; yet, if Thomas had leſt 
ſeveral ſons, according to the conſtruction contended for on 


the part of the plaintiff, an eſtate-tail would have veſted in 


the eldeſt, on the father's death, and then the others would 


have been totally excluded, though the iſſue of the eldef 


ſmhould afterwards have failed. Thoſe words, therefore, con- 
ſiſtently with the intention of the teſtator, cannot be conſtru- 

ed to limit an eſtate-tail, by purchaſe, to the ſons of Thimas; 
and, if it appear to the court, that he muſt have meant to 
give ſuch eſtate to Thomas himſelf, they will give effect to 
that intention, if they can, either upon the expreſs words, or 
by legal implication. Now there ſeem to be expreſs words 
_ ſufficient for that purpoſe. Conſider the whole deviſe toye- 
ther as cne ſentence. After mentioning 7 komas the eldeſt lon, 
and then the ſecond, third, fourth, and fifth, the teſtator 
adds, The elder of my ſaid fons, and the heirs male of hi 
body, to be always prejerred, and to take before the younger if 
ny ſaid ſans and the heirs male of their bodies. Does it not 
ſcem clear, that Thomas was here meant by ** the elder of 
c my ſaid ſons,” and that an immediate eſtate- tail in the re- 


verſion was thereby exprelsly limited to him? But, if there 


were no expreſs words, ſtill, if there is a fair ground for in. 
lying an eſtate- tail, the court will do it, to promote, though 
never to defeat, the intention of a teſtator. Inſtances of ſuch 
implied deviſes are very ancient. There is one of an eſtate 
for lite, in the Tear-bcoł of Henry 7, where the deviſe was 


cc 


«c 
4. 


"TE 


all my goods to my wife, and after my wife's death, my ſa 
end heir ſball have the hoſe, and (ſays the book) although 
there was no deviſe of the houſe made to the wife, by ex- 
preſs words (but only by implication, becauſe the heit 
« was not to have it during the life of his mother) yet, for- 
afmuch as it was the intent of the teſtator, that the ſon 
ſhculd not have it during her life, therefore the wife ſhould 


(64) 2 Burr. 878. 
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« have it for life; to which all the juſtices agreed (a). And 
in Cozen's caſe (b), where the words were, And if it 
ſball pleaſe God to take my ſon Richard before he ſhall have iſſue 
of His body,” it was held that Richard took an eſtate-tail by 
implication. It 1s impoſſible to believe, that the teſtator 
meant to give a different intereſt to Thomas from that limited 
to his younger ſons, and there is no weight in the argu- 
ment, that, by 3 an eſtate- tail, he enabled him (by 
the power of ſuffering a recovery incident to it) to defeat the 
limitations over, for that cannot be ſuppoſed to have been in 
the teſtator's contemplation, and the argument would be juſt 
as ſtrong againſt the eſtate- tail in the firſt of the younger ſons, 
he being thereby enabled to fruſtrate the intention as to thoſe 
after him, and ſo on, ſucceſſively, through all the reſt, 

z. This cannot be taken as a preſent deviſe of the reverſi- 
on to the ſecond ſon, ſubject to be di veſted if Tamas ſhould 
have a ſon; 1. Becauſe the ſecond fon would take by pur- 
ri ps when that is the caſe, a veſted eſtate is never di- 
veſted again, by any ſubſequent event [1]; And 2. Becauſe 
the words of this will are all future, and nothing was meant 
to veſt till after the death of T homas. 

4. The idea of a double contingency 1s contrary to the in- 
tention of the teſtator : For it ſuppoſes him to have meant, 
that if Thomas had no ſons, his own ſecond ſon ſhould take 
the eſtate, but that he ſhould not if Thomas had a ſon; 
whereas the teſtator certainly meant (though his intention, as 
he has ex preſſed it, was contrary to law) that his ſecond ſon 


| ſhould take, at all events. There is no caſe of a double con- 


tingency being implied, as to real property, unleſs where the 


| whole fee- ſimple is diſpoſed of by the firſt contingent limita- 


tion, fo as if the firſt taker comes in eſſe, the whole veſts in 
him [2]. Baldwin v. Karver will be found not to have turned 
upon a double contingency. In the preſent caſe there was 
but one contingency. Wills muſt be conſtrued upon the cir- 
cumſtances as they ſtood at the teſtator's death, and cannot 
vary from ſubſequent events. What then was the limitation 
to the teſtator's ſecond ſon at the time of his death? Why, 


[1] Qu.—When an eſtate deſcends, it is often afterwards diveſ- 
ted. Thus, when there is an executory deviſe, the inheritance 
deſcends to the heir, ſubject to be diveſted when the deviſe can 
take effect. So it is alſo now ſettled, ſince Carter v. Barnardiſton, 


(canc. M. 1708. 1 P. Will. 505.) that it deſcends in like manner in 


the caſe of contingent remainders. 
[2] As in Luddington v. Kime, 1 Lord Raym. 209. Gulliver v. 
Wicket. 1 Wilſ, 105. Goodtitle v. Dunham, ſupra, 251. 
(a) H. 13 Hen. 7. p. 17. pl. 22. Vide Brooke, Tit, Deviſe. pl. 
48. 52. Plowd. 521. W_ 
) C. B. 29 Eliz. Owen, 29. | 
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1780. a future executory deviſe on the general failure of iſſue- male ne 
3 of omas. That, which might not have happened for ages, T 
Doe is the only contingency the teſtator had in view; and al- re 
azainſt though, in fact, 7 kimas happened to die without leaving iſſue- ne 
FoxNEeRkEAV male, that circumſtance, which was poſterior to the death ta 

| of the teſtator, (according to the undeniable principle juſt ve 
ſtated), cannot alter the conſtruction. If the contingency on to 


which the eſtate to the ſecond ſon was limited, had been 1% 60 
Failure of ifſue of T homas, at the time of his death, then the 


limitation would have been good. But, 1. There are no cc 
words, here, to reſtrain it to that period. 2. In the caſe of 
terms, ſuch deviſes have been conſtrued to be confined in ec 
that manner, when any words were uſed which could poſſibly th 
admit of that conſtruction; as in Target v. Gaunt (a), Pin- in 
bury v. Elkin (b), Forth v. Chapman(c), and Harris v. Barnes | 
(4) ; but, in all thoſe caſes, the court have made a diſtinction he 
between real eſtates and terms, and have held that, in caſe for 
of real eſtates, the ſame words would not reſtrain the time to die 


the death of the party. This limitation therefore is void, as we 
being too remote, and exactly within the determination in th 
the caſes of Laneſborough v. Fox, and Goodman v. Goodright. ¶ ve 
In the former, an eſtate being limited by deed (after ſeveral ca 
previous limitations), to the heirs male of the body of the teſ- MF co 
tator's ſon James, and with reverſion to the teſtator, he de- 
viſed © on failure of iſſue of the body of James, and for wart Nan 
% of the heirs male of his own body” to his daughter Frances, 8 ce; 


in tail, with remainders over, and it was determined, on a fer 
writ of error from the Exchequer Chamber in Ireland, in the tin 
Houſe of Lords, by the opinion of all the judges, that the 

future deviſe, after the indefinite failure of the iſſue- male of po 
the teſtator, was void, as being limited on too remote a con- T 


tingency (e). In Goodman v. Geoodright, the eſtate had been Wi 
agreed to be limited by the marriage articles, to E. W. the ſhe 
teſtatrix's nephew in law, for life, remainder to A. L. her tak 
niece (his wife), for life, remainder to their firſt and other cal 
ſons, ſucceſſively, in tail, remainder to their firſt and other co! 
daughters, ſucceſſively, in tail, with reverſion to the teſta- cal 
trix, in fee. Afterwards, the teſtatrix, by her will, —reciting in 
that the eſtate was limited, or agreed to be limited, after her ou 
own death, and the death of her nephew-in- law, and niece, an, 
and in default of iſſue of their two bodies, to herſelf in fee,— . 
deviſed the inheritance to the heirs of the body of the niece 
A. L. by another huſband, and, for want of ſuch iſſue, to her 


{a) Canc. E. 1718. 1 P. Will. 432. 

% Canc. T. 1719. 1 P. Hall. 565, 

c) Canc. M. 1720. 1 P. Hill. 663. tha 
d) B. R. H. 8 Geo. 2. 4 Burr. 2157. . wh 
) Ca. temp, Talb. 208. | : [ 
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nephew C. L. and the heirs of his body, remainder over. 
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The niece, A. L. and her huſband E. W. having ſuffered aa I 


recovery, and having died without ifſue, the daughter of the 
nephew C. L. and her huſband, claimed under the deviſe, in 


tail, to the nephew C. L. and Lord MansFieLD, in deli- FONNEREAU 


vering the judgment of the court, ſtated the ſingle queſtion 
to be, © Whether the teſtatriæx intended to give her nepleau 
% C. L. and the heirs of his body, the remainder or reverſion 
« after the death of herſelf, and E. W. and A. L. his wife, 
« und of the heirs of their two bodies, and alſo of the heirs of 
« A. L.*s body by any ſecond huſband, or whether ſhe meant ta 
« give Him an eſlate in poſſeſſion (a)? The court held that 
the deviſe was clearly future, and that, being limited on the 
indefinite failure of iſſue of the niece A. L. it was too remote. 
This caſe is directly in point. The ſame argument which 
has been uſed on the preſent occaſion, was applicable then; 
for it might have been ſaid, that either the niece A: L. muſt 
die without leaving iſſue, and then the nephew C. L. 's eſtate 
would veſt at the death of a perſon in eſſe, or, if the had iſſue, 
the executory deviſe to the nephew C. L. would immediately 
veſt as a remainder, and might be barred when the iſſue 
came of age. But, either that argument was rejected by the 
counſel, as of no weight, or was urged without ſucceſs. 

In reply, on the firſt head, the caſes of Snowe v. Cutler, 
and Moore v. Parker, were inſiſted on, as containing two ſuc- 
ceſſive opinions, of four judges, that eſtates limited by dif- 
ferent conveyances, cannot unite z and this without any diſ- 
tinction, whether moving from the ſame perſon or not. 


On the /econd head of argument, it was obſerved, that the | 


poſition laid down on the other ſide—that if the words 
&« heirs-male of the body of Thomas” were conſtrued to be 
words of purchaſe, then, if Tomas left an eldeſt fon, and /e 
ſhould die without iſſue, no younger ſon of Tamas could 
take — was only founded on a dictum of counſel, in Shelley's 
caſe, as reported by Coke (b), but was not recognized by the 
court in that caſe, and, that the contrary, viz.—that in ſuch 
caſe, the ſecond, third, and other younger ſons, would take 
in tail, upon the death of the firſt, or other elder fon, with- 
out iſſue-—had been frequently held to be law, both before, 


and ſince; particularly in F9in de Mandeville's caſe (c), in 


Hedgkinſon v. Word (4d), in Southcot v. Stawell (e), and, very 


(a) 2 Burr. 877. 
(6) 1 Co. 104, a, b. 
9 Co. Littl. 26. b. . 5 | 
d) C. B. M. 1 Car. 1. Cro. Car. 23 — Hill, Serjeant, obſerved, 
that, in one part of this report, William is printed inſtead of (Qu. 
whether Francis or Thomas). 

(e) C. B. M. 28, & E. 29 Car. 2. 1 Mod. 226, 237, 2 Mod. 207. 
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ſolemnly by Lord Macclesfield, in Trevor v. Trevor (a), whoſe 


= I decree, in that caſe, was affirmed in the Houle of Lords. 


As to an implied eſtate-tail to Thomas, upon what ground 
could ſuch implication be made, when he had an express 


 Fonmextau proviſion, by the deed, which was taken notice of, and reci- 


ted, in the will? Could it be ſeriouſly contended, that the 
will meant to pats any thing, during the life of T homas, when 
the very beginning of the deviſe was, I deviſe from and 
after his ¶ Tlomas's) deceaſe ?” Ihe ſubſequent word; 
could not admit of the interpretation attempted to be put 
upon them. After the limitation to the heirs male of the 
body of Tamas, the deviſe went on to the ſecond, third, 
fourth and fifth ſons, ſucceſſively, “ as they are in priority 
of birth.” It could not be ſaid that the word “ they”? ex- 
tended to Thomas, and, if not, it would be impoſlible, by 
any natural conſtruction, to carry the expreſſion uſed after- 
wards in the ſame ſentence vz. the elder of my ſaid ſons —” 
beyond thoſe ſons the teſtator was then ſpeaking of, that is, 


his ſecond, and other younger ſons, excluſively of T7 homas. 


The third head, of an immediate deviſe to the ſecond ſon, 
was, in a great meaſure, deſerted, in the reply on the firſt, 
and in the courſe of the ſecond, and third, arguments. 
On the fourth head, viz. that the limitation was good, on 
an implied double contingency, or rather, (for that was the 
ground chietly relied on), that it was not, on any contingen- 
cy, too remote to be ſupported as an executory deviſe, they 
ſtill urged their former reaſoning, 1. As'to the double con- 
tingency, they oblerved, that, in Harris v. Barnes, though 
the firſt eſtate was a term, the limitation over was of the 1n- 
heritance ; and, that, in Balduin v. Karver, a double contin- 


gency was implied, in reſpect to real property, although the 


firſt limitation was not in fee-fimple. 2. As to the limitati- 
on being too remote, they inſiſted on Stephens v. Stephens, as 
in point, and ſuggeſted that there muſt have been ſome omiſ- 
ſion, or miſtake, in the account of the judgment of the court, 
in the, printed report of Goodman v. Goodright. In the caſe of 
Laneſboraigh v. Fox, the executory deviſe was after an inde- 
finite failure of the heirs male of the teſtator, without any 
previous limitation to thoſe heirs male, which was clearly too 
remote; becauſe, as the limitation over could never have 
become a veſted remainder, even if the teſtator had had heirs- 
male after the iſſue of James was ſpent, it could not have 
been barred by a recovery. To make the preſent like that 


caſe, the deviſe to the heirs-male of T Fomas mult be expun- 


ged from the will, and then, it was admitted, that the devitc 
(a) Canc. T. 1719. 1. Eg. Ca. 387. 1 P. Will, 622. 
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over would be void; and if the court, in Goodman v. Good- 


right, decided, (as it is ſtated in ſome manuſcript notes of the A 


caſe), that the it deviſe to the heirs of the body of the 
niece, by any ſecond huſband, was void, becauſe limited on 
an :ndefinite failure of her iſſue by her then huſband, there 
being no previous eſtate limited by the will, to ſuch iſſue, 
the determination was ſimilar to that in Laneſborough and 
Fax ; conſiſtent with that in Stephens v. Stephens ; and dig 


not at all militate againſt the validity of the deviſe over in 


the preſent caſe: for, if the firſt deviſe in that caſe was void, 


as being too remote, the ſecond to the nephew, (which was 


that on which the queſtion aroſe), muſt fall to the ground of 
courſe. | | 

After the ſecond argument (a), Lord Matgritrd ſaid, 
there was no doubt what the intention was; the wy queſ- 
tion was, if that intention could be fulfilled, conſiſtently 
the rules of law. He deſired the counſel would ſee if they 


could find any caſes, beſides that of Baldwin v. Karver, 
where a deuble contingency had been implied in a caſe of 


real eſtate, As to Baldwin v. Karver, he thought the deci- 
fion had not gone upon that point; and he had always con- 
ſidered it as the ſettled doctrine, ſince the caſe of Forth v. 
Chapman, that a double contingency may be implied as to 
perſonalty, but not as to real property. | 

A few days afterwards (b), his Lordſhip ſaid, he had di- 
rected the certificate of the court, in Baldwin v. Karver, to 
be ſearched for, and copied. He then read it ; and it there- 
by appeared, that, although the court had ſuſpended their 
opinton, and given the heir at law, and perſonal repreſenta- 
tive, leave to be heard by their counſel, againſt the validity 
of the deviſe to the grand-children, they did not inſtruct 
counſel to object to it, and, therefore, the court avoided the 
queſtion, and only gave their opinion on the point between 
the different grandchildren, on the ſuppoſition that the de- 
viſe over was good [1]. | 


F1] Baldwin and others v. Karwver and others, was a caſe ſent, un- 


der an order of the Court of Chancery, (dated 26 Jan. 1744), for 


the opinion of this court. The material part of the caſe was; That 


Richard A ſauvin, by his will, dated the 8th of June, 1956, after 


charging his real eſtate with an annuity of 80l. to his wife for life, 

and giving her his houſehold furniture, and 2000. and 500. to his 

| 8 nephew 

(a) H. 20. Geo. 3. Tueſday, 8 Feb. 1780. 
(5% Friday, 11th Feb. 1780. i 
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the will, there were two grandchildren of his ſiſter Sas 


ai 
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On Friday, the 14th of April, 1780, his Lordſhip having 
aſked Hill, Serjeant, whether he had been able to find any 
caſe of real property, where the court, on the words“ jr 
&* default of ſuch iſſue,” had implied a reſtriction to © iſſue 
& living at the death of the father,” or, where a double con- 


' tingency [2] had been implied, viz. to the iſſue, if there 


„ ſhould 


nephew John, and ſeveral other legacies to different relations; deviſed his real 
eſtate, ſubject to the ſaid annuity, and all the reſt and reſidue of his perlona] 
eſtate, to truſtees, (whom he alſo made his executors) their heirs, executors, 
and adminiſtrators, in truſt, that they ſhould ſtand ſeiſed and poſſeſſed thereof, 
* To the uſe of che heirs-male of the body of my nephew John Aſbæuin, and, 
4 in default of ſuch iſſue- male, then to the uſe of the heirs-male of the body 
of my nephew Kichard Aſpwin, and in default of ſuch ifſue-male, then to 
<« the uſe of all and every the grandchildren of my late brother John Aſbeoin, 
and the grandchildren of my late ſiſter, Sarah Merris, to hold all and fingy- 
ler the ſaid lands and premiſes, to them, the ſaid grandchildren of my aid 


* 


brother and ſiſter, aud their heirs, as tenants in common, and not as joint- 


<c tenants, and my ſaid perſonal eſtate, and effects, to be equally divided 


„ amongſt them, ſhare and (hare alike;”” That, by a codicil, bearing even 


date with. the will, and atteſted by the ſame witneſſes, ſtating that he had 
omitted in the will „ to ciſpoſe 6! the produce, intereſt, and incieale of the 
„ furplus and ac ainder of his real, and perſonal eſtate,” he directed, that 
his truſteee ſhovid pay ““ all the intereſt, produce, and increaſe, that ſhould 
from time to time ariſe, or be made, of his ſaid real and perſonal eſtate, to 
his wife, and to his nephews, 7% and Richard Aſb uin, ſhare and ſhare 
4% alike, during their three natural lives, with ſurvivorſhip between them," 
That he made ſeveral other codicils, which did not vary or alter the will; 
That he died, on the 6th of New. 1768, leaving his nephew 7-/n his heir at 
law; and, afterwards, his wife died, and alſo the nephews, J:hn, and Richard, 
without ifſue, R:icherd having been the ſurvivor ; Thats en, time of making 

FaW Meryis, and fix of his 
brother /., and that all the nine ſurvived the teftator ; That one grandchild 
of the brother John, was born after.the will, and twelve more after the teſta- 
tor's death; and all before the death of Richard the nephew. The queſtion 
ſteted by the court of Chancery was; Whether all, or any, and which, of 
<< the grandchildren of the teſtator's late brother, John Aſbævin, and of his late 
<< ſiſter Sarah Merri:, were intitled by the deviſe?” The bill was filed by the 
two grandchildren of the fiſter, born before the will, againſt Xarver, the ſur- 
viving truſtees, and all the other grandchildren, or their repreſentatives. The 
cafe was argued twice, firſt hy Dunning for the plaintiffs, and Mansfield for the 
defendants, and afte! wards by Pepys for the plaintiffs, and Wallace for the de- 


fendants.— The words of the certificate were as follow: 


fFHaving heard counſel on both ſides, and conſidered this caſe, a douht oc. 
„ curred, whether the deviſe of the real eſtate, as it ſtands upon. the wil 


alone, was good, and, if it was coupled with the codicil, whether the abſo- 


ute property of the perſonal eſtate would not veſt in Jn, and therefore 
<6 we directed notice to be given to the heir at law of the teſtator, and the 
„ perſona! repreſentative or next of kin to John, that they might be heard by 
% counſel, if they pleaſed. But, the caule having been poſtponed to this term, 
4 and no counſel appearing for them, we have thought proper to give our opi- 
nion upon the queſtion, as between the grandchildren themſelves, and, as 
©« they were alt in being at the death of Richard, we think they are al 
„ equally entitled.“ Tn | 
| MAN STIIZV D, 
R. As rox, 
E. WI IIS, 


June 23, 1778. 1 W. H. Asu vun r. 


[2] A duble centingency, in the ſenſe in which the expreflion was uſed in this 


caſe, is where an cſtate in truil, or by way of executory deviſe, is fo gs 
: that 
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ay ſhould be any, and, if none, to the deviſe aver, he ſaid, he had 17980. 
id any not met with any; and thereupon, his Lordſhip delivered C—— uw. 


8 
1 WF. the Do 
iſſue 3 in 
I | ns _ againſt 
e that the time when it is to veſt in poſſeſſion, will, on one event, fall within FONNERE AU 
f there the limits allowed by law, and, on another, will exceed them. It may be ſaid, 
ſhould however, that, in many other eaſes of future limitations, (indeed in by far the 
molt uſual forts of them,) there is a deuble centingency. Thus, ſuppoſe an eſtate 
is limited to A for life, remainder to B, in tail, remainder to C; here the time 
his real when C's eſtate ſhall veſt in poſſeſſion, depends on a double contingency. 1. If 
perſona] B die without iſſue, before A, it will veſt immediately on the death of 4, 
ecutors, 2. If B outlive A, it cannot veſt till after the eſtate-tail in B is at an end. 
thereof, | — — . 
ny and, EE ; 
he body Perhaps there may be ſome uſe in the following diſtribution of eſtates limited 
then to over after other preceding limitations. They may be divided into three 
Aſjbevin, claſſes. 88 
d ſingu- 1. Such as can take place in the alternative only. 
my ſaid 2. Such as can take place in ſucceſſion only. | 
s Joint- 3. Such as may take place, either in the alternative, or in ſucceſſion. ; 
divided 1. Of the firſt claſs are all thoſe, where, if the fir/t eſtate ever veſt, they can · 
ng even not; ſo that they are only good upon the alternative of the firſt never taking 
t he had eſfeck. This happens where there is a truſt, or deviſe, of perſonal property, 
e of the to the heirs of the body, or the heirs of A, and, in default thereof, to B; as in 
ed, that Iliggin v Dewler (a), Stanley v. Leigh (b), &c. Or where there is, ju real 
t ſhould property, a limitation over to B, after a contingent fee- ſimple to A, as in Lud- 
tate, to lingten v, Kime (e), Doe v. Holme (d), Go:dright v. Dunham (e), Sc. Eſtates 
nd ſhare of this claſs are often called limitations on a c:ntingency with a double aſpect ; or, 
them," with leſs quaintneſs, on a d:uble contingency. They have alſo been ſometimes 
1e will; denominated concurrent, or contemporary, limitations (f). But I have already 
heir at remarked, that, in many of another ſort, there is, as much as in theſe, a double 
Richard, cniingency 3 and they are certainly not aptly deſcribed by the words concurrent, 
making or cantemperary. Thoſe epithets are rather expreſſive of eſta tes which take ef- 
x of his fect at one and the ſame time. They might, with propriety, be applied to the 
andchild intereſts which veſt in coparceners, tenants in gavel-kind, or joint tenants; or 
ge teſta- to ſuch remainders over as thoſe limited, in the caſe of Carter v. Barnardiſton, 
jueſtion to Themas Styles and Sir Th:mas Barnardiſton, for there, after the previous con- 
hich, of tingent fee, in the manors both of A and B, to a third perſon, there was a limi- 
his late tation of the manor of A to the one, and of the manor of B to. the other, to take 
1 by the efte@ at the ſame time. 
the ſur- 2. The ſecond claſs conſiſts of thoſe which can never veſt, unleſs the prece- | 
s. The ding eftate take place before them, and then not till the other is either ſpent, 
for the or otherwiſe determined, Of this ſort there are examples in the caſes of | 
t he de- Davis v. Nortm (g), and Watſmv. Shippard (b). They are, however, very 
rare, It is ce-tainly a general rule, ** where there is a remainder, or conditi- | 
uht oc- *© onal limitation aver, that, if the precedent limitation, by æohat means ſoever | 
the will is out of the caſe, the ſubſequent limitation takes place.“ Indeed Lord | 
ie abſo- Hardæviche, in Vezcy's report of Avelyn v. Ward (i), is ſtated to have ſaid, that ö 
erefore he knew of 10 caſe to the contrary. But the two I have mentioned are clearly | 
and the of this ſort. They are often ſaid to be expectant on the firſt eſtate, | 
eard by | | | 3. All | 
8 term, 8 : 
mg (a) Canc. M. 1107. 1 P. Will. 98. (c) Cited ſupra, p. 77. Note (X). | 
el % Cited ſupra, p. 47,7. Note (a). (% Supra, p. 74. 
e) Cited ſupra, p. 252. Note (c). (i) 1 Ver. 422, 
4) Cited ibid. Note (d). 
(e) Supra, 251, | j 
(V] Supra, 252. 1 Lord Raym, 205. i 
q | 
| in this 
jmited, 1 


that 


—— — — PS», 
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the opinion of the court, to the following effect. 


, Lord 
3. All other limitations after previous eſtatee, belong to the third elaſs; and, 
in all of them, as in all of the firſt, there is a double contingency, as already ex- 
plained. If the previous eſtate take effect, theſe await its determination, ard 
then veſt in poſſeſſion. If the other contingency happen, that is, if the firſt eſtate 
nee wr they take place immediately at the time when the firſt ought to 
ave veſted, 


— N 


A deviſe after failure of the iſſue, or the heirs of A, without any previous eſtate 


to ſuch iſſue, or heirs, is void in its creation, Whether it be of real or perſona] 
property. Such a deviſe evitþ a previous contingent limitation, to the iſſue or 
heirs of A, falls under the firſt, or third, of the above claſſes, and is not void 


in its creation, The reaſon of the difference may be, thus explained, When 


there is no previous eſtate limited, if A ſhould have heirs, or iſſue, they might 
laft for ever, and while they did, there would be nobody who could bar the e- 
ſtate limited over; and, therefore, a perpetuity might take place, which the 
law will not ſuffer. But, where the eſtate is previouſly given to the heirs, or 
the iſſue of A, and (if future) is limited to veſt within the legal boundaries, in 
point of time, the principle of preventing perpetuities does. not render it ne- 
ſary to hold the deviſe over to be void in its creation. For, to confider : 1. The 
caſe of perſonal property; if the firſt eſtate veſt (whether limited to iſſue, or 
heirs, is there, exactly the ſame thing) the entire intereſt and dominion is there- 
by exhauſted, and there is nothing les upon which the ſablequent limit ation can 
attach, which, therefore, becomes immediately, by neceſſary operation of law 
a mere nullity: 2. In the caſe of real property; if the firſt limitaton is to 
heirs, the whole intereſt and dominion, in the fame manner, veſts with that 
eſtate; if it is to iſſue, (or beirs of the bedy, for I uſe thoſe words as ſynonimous, 
becauſe, in wills, they generally are fo), then upon its veſting, ſuch an intereſt 
is required, as enables the firſt taker, if he pleaſes, by the legal ceremony of 
a recovery, to convert his qualified, into an abſolute, intereſt and dominion, 
and, thereby, in like manner, render the deviſe over a mere nullit y. This 
laſt was the caſe in the preſent cauſe of Pee v. Foruereau, The point which is 
ſo clear, upon the principles laid down by Lerd Mansfield, in delivering the opi- 
nion of the court, was never before fully developed, and, directly, and expli- 
citly, decided. Vet, to account for the certificate of the Judges in St-phens v. 
Stephen:, we muſt ſuppoſe them to have held the ſame opinion, on this preciſe 
identical point. Por all the deviſes there, as here, were executory ; the limi- 
tation in fee to Sir Richard (the teſtator's brother) was after an indefinite failure 
of the iſſue of the grand-daughters, to whom a previous eſtate, in tail, was li- 
mited; and the certificate expreſely ſays, that, when the previaus limitations 
ſhould be ſpent, the eſtate would go over to him, or veſt in him, by virtue of 
the laſt remainder to him in fee (a). But, to go a little farther, if what was 
zrgued by the counſel for the plaintiff, in this caſe, is law, (of which I believe 
there is no doubt) vir, that the words ©* heirs of the body of Themas were 
words of furcha'e, and that the eldeſt, and other ſons of Themas, would have 
taken ſucceſſively, in tail- male, under thoſe words; what elſe were the con- 
tingent eſtates to the younger ſons of Th:mas, but executory deviſes, after the 
indefinite failure of the iſſue - male of their elder. brother? According to 7 d. 


 Mandeville's cafe ib), the ſecond fon of Thomas (and fo of the others) muſt in- 


deed have claimed, as heir male of the body of his father, per formam dont, yet, 
certainly not by deſcent, for as the eldeſt ſon took, ſo muſt he, by purchaſe. 


— DCC EIEISIRDeL mono 


It may be obſerved here, as not foreign to the caſe I am reporting, that the 
rule in Shel/:y*s caſe is not perfectly accurate, in ſaying, that when there is, in the 
ſame conveyance, a limitation to the anceſtor for life, and mediately or immediately 
to his heirs. in fee, or in tail, the words his heirs” are not words of purchaſe. 


When there is an intermediate veſted remainder, as in Couljen v. Crulſen, thoſe 
words are words of purchaſe. They do not qualify the eſtate, or deſcribe the 


quantity of intereſt, given by the firſt limitation, but veſt another eſtate, vis. 2 
remainder in ſee, or in tail, in the tenant for life. They at the ſame time, in- 
feed, expreſs the quantity of that other eſtate, but ſo do other words of purchaſe 
in genera}, expreſs the quantity of the intereſt : Nor can it well be otherwiſe. The 
(a) Caſrs temp. Talo. 233. — (6) Cited jupra, p. 483. Nete (c). 
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Lord MANSFIELD (having ſtated the ſpecial verdit)— 


he caſe then lies in a very narrow compaſs. If the eldeſt fon - 


was tenant in tail, the recovery was good, and barred the 
limitations over; or, if the limitations over were too remote, 


tail, a conſiderable objection has been made, viz. that he was 


tenant for life under the ſettlement, not under the will; 


and 


ſeveral authorities have been cited to prove, that the previ- 
ous and ſubſequent eſtates, when limited by different con- 


veyances, cannot unite. 


But, if they did not unite in this 
| caſe, then the firſt limitation in the will was an executory 


deviſe, which remained contingent till the death of Thomas, 
and the eſtate given to the ſecond ſon was alſo executory, 
and, being after an indefinite failure of iſſue, was too re- 
mote ; therefore, quicunque vid data, the deviſe by 7 hamas, 


| under which the defendant claims, was good. 


On Tueſday, the 18th of April, 1780, his Lordſhip ſaid, 
the court had decided that the deviſe to the ſecond fon was 
void, on the authority of the cafe of Goodman v. Goodri git, 
as reported by Sir Fames Burrow, but that they had ſince ſeen 
a manuſcript note of that caſe, taken by Kenyon, which aſ- 


| ſigned a ground for the determination different from that 
\ ſtated by Sir James Burrow [3}. That the court, upon 


this, entertained conſiderable doubts concerning the opinion 


delivered a few days before, and deſired to have the caſe ar- 


gued again, 


This 


correct method of expreſſing the propoſition would be, that the words, in ſuch 
caſes do not limit any eſtate 7 the heirs as purchaſers. Rolle ſeems to have inten- 
ded to make this diſtinction, in the ſecond volume of his Abridgment, Tile, 
Remainder. He divides the rule laid down in Shelly*s caſe, into two paragrapks : 
and ſaye, in the firſt, 21g. with regard to an immediate limitation to the heirs, 

„ The words “e the heirs” are words of“ /:mitatin, and not of purchaſe (a).“ 
But, in the othef, he changes the expreſſion.“ When the anceſtor, by any gift 
or conveyance, takes an eſtate of freehold, and, in the ſame gift or conveyance, 
there is aneſtate, in fee, or in tail, to his right heirs mediately, (vis, where 
« aneſtate for life, or in tail is interpoſed between the ſaid eſtates) his rema'n- 


der ſpall attach in the anceſlor, and ſhall not be in abeyance” (). 


(3) 1 have been favoured by Mr. Kenyon with a copy of his note of that caſe, 
which is much fuller than either the report by Sir James Burr:w, or that ſince 
printed, in the firſt volume of Blackftene*s reports. It agrees, however, in the 
matterial part of the judgment of the court, with Mr. Juſtice Black/tene's ac- 
count; and it appears, by both, that the deciſion went upon the alternative, 
either of the niece having taken an eſtate-tail by implication, or of the firſt de- 
viſe (to the heirs of the bedy'of the mece by any «ther Laban) being too remote, and, 
of courſe, the ſecond, The court thought it unneceſſary to determine, whether 
the niece took an eſtate-tail by implication, and according to Mr. Kenyen's note, 
Lord Mansf:eld, in giving judgment ſaid, ** The whole of the caſe comes to this; 


cc 


„ Whether Mrs. Mayſten (the teſtatrix) in ended, by the deviſe, zo give the eins 
of the body of her niece A. L. by a ſecend husband, the remainder, reverſion, or 


© eftate, (whatever it is called) after the deaths of herſelf, E. W. and A. L. 
4 and failure of iſſue between them, or whether ſne meant to give an eſtate in 
poſſeſſion, to the iſſue of A. L. by a ſecond huſband ?”? His Lordſhip therefore, 
(being clear that it was not an immediate deviſe), put the caſe entirely on the 
remoteneſs of the fir/? deviſe. The manner in which he is ſaid to have ſtated 


the queſtion, in 2 Burr, 893. is mentioned ſupra, p. 483. 
(a) 2 Rell, Abr, 417. Remaind:r (G) l. 5. (6) Ibid, H. fl. 3. 


1780. 
Doe 


againſt 
he was entitled, as heir at law. As to his being tenant in FoNNEREAU 


CASES IN TRINITY TERM 
This day, his Lordſhip delivered the ultimate opinion of 


' FSA the court, as follows. | 


Lord MaNnsFiELÞ—After the ſecond argument, and 
upon conſideration of the caſe, we were ot opinion, and 
gave judgment accordingly, that either Thomas was tenant 
in tail, by connecting his eſtate for life, in the deed, with 
the limitation, in the will, to his heirs male, (without ſay- 
ing, it was our opinion that they could unite,) or that the 
limitation over was too remote, as being after an indefinite 
failure of iſſue ; and we could find no caſe where the court, 
in a will of real property, had raiſed an implication to con- 
fine the failure ot iſſue to the life of the anceſtor. But, af- 
terwards, turning the caſes on this ſubject in our minds, 
and conſidering the reaſons on which they proceed, namely, 
to prevent perpetuities; we ſtopped the judgment, and de- 
fired the cate might be again ſpoken to. It has been argued 
a third time, and we have changed our opinion, and ſhall 
give our reaſons. The rule is unqueſtionable, that there 
cannot be an executory deviſe after an indefinite failure of 
iſſue. Bat that is not the caſe here. We all think, that the 
eſtate for life being by one inſtrument, and the limitation in 
tail by another, they cannot unite, and that the heirs- male 
of T homas would have taken by purchaſe. This is a ſettled 
point; and we lay it down as our clear opinion. What are 
the limitations here? They are, to the heirs-male of the body 
of Thomas, and, in default of ſuch iſſue, to the ſecond, and 
other ſons. There are two ways, in form of law, in which 
this laſt limitation may take effect. 1. If Thomas dies, leav- 
ing iſſue-male, then the eſtate to the ſecond fon takes effect 
immediately, as a remainder expectant, which may be bar- 
red by a recovery. 2, Suppoſe the other alternative, (which 
ically happencd,) that Thomas has no fon, then it is an ex- 
ecutory deviſe to the fccond lon, if Thomas, at his death, 
leave no iſſue-male. This is within the. limits eſtabliſhed 
by law to prevent perpetuities. We have looked into the 
caſes, to ſee how far this reaſoning upon principle can be 
fupported by authorities; and we think there are three 
which go a great way. 1. In Stephens v. Stephens, the court 
took a large flride of twenty-one years after a lite in being. 
The argument was, that this would not create a perpetuity. 
Former caſes -had faid, a limitation might be made to take 
effect on the death of a perſon in effe, or the birth of a poſt- 
humous child, and alienation was not reſtrained for any lon» 
ger time in Stephens v. Stephens, for if a deviſe could hold 
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— 


an action on the caſe, for maliciouſly ſuing out a commiſſion 


upon which Baldwin moved, ſtated that the plaintiff's at- 


_ had proved, before the jury, that his bill of coſts to 


the plaintiff, for ſuperſeding the commiſſion of bankruptcy, 
amounted to upwards of 3ol. and that no evidence was pro- 
duced on the part of the defendant. He cited Markham v. 
Middleton (a), where the action being for a tradeſman's bill 


amounting to 333). and the enquiry jury having given only 


a penny damages, the verdict was let aſide [1]. 


#1] But, in that caie, the plaintiff's attorney produced a witneſs, 


who had told him, he could prove the bill, and who, when the 


jury was ſworn, refuſed to give evidence, and the ſheriff —_ 
| 16 


(a) B. R. F. 19 Go. 2. 2 Str. 1239. _ 


ſhould attain the age of twenty-one. An obvious objection 1780. 
to the altcrnative in this cale 15 that, it the limitation over dr © oe 
is a remainder, it cannot be turned into an executory deviſe. —_— 
That is true, if it ever veſt as a remainder. But here it might, 8 
or might not, upon a coptingency; and it never did. 2. 
So, in Hopkins v. Hopkins, Lord TALB OT decided, in ſup- 
port of the intent, that a limitation, which in one event 
would have operated as a remainder, but which event did not 
happen, ſhould operate as an executory deviſe. This he did 
upon principle, without precedents ; and a great eſtate is 
now held under his determination. 3. Brownſword v. Ed- 
wards is another ſtrong inſtance where it was held that a deviſe 
may operate either way, according to the event (a). Theſe 
are the authorities which go along with the principles I 
have ſtated, and enable us to ſupport the intention of the 
teſtator. As to that, there is ” doubt that he meant to 

b tates, in tail-male. , 
nm Judgment for the plaintiff. 

(a) 2 Vez. 249. 
MauRICET againſt BRECK NOCK- erg 

N Trinity Term laſt, (on Tueſday, the 3oth of May ) Bald- i r 2 

win moved for a rule to ſhew cauſe, why, the inquiſition NG 
taken upon the writ of enquiry in this caufe, ſhould not be e, = 
ſet aſide, on account of the ſmallneſs of the damages. It was verdict, inan 


el and e action for a 
kruptcy againſt the plaintiff, and, alſo, for malici- tort, on ac- 
"bs gr bail for 10207. The defendant let judg- count of the 
ment go by default, upon which a writ of enquiry was exe- ſmallneſs of 
cuted, and the jury gave only 5. damages. The affidavit the damages 


-_ 
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1780. The court, after ſome difficulty, granted the rule. 
— — This day Howarth ſhewed cauſe, and inſiſted upon it, as 
MaAuklcer ag eftabliſhed rule, that the court will never ſet aſide a ver- 
againſt dict on account of the ſmallneſs of the damages. 
BRECKNOCK Ihe Attorney General, for the plaintiff, obſerved, that every 
rule of that ſort admits of exceptions [2]; that the verdict 
here, would appear to be glaringly abſurd, if the nature of 
the action were confidered; and that the defendant, by 
ſuffering judgment to go by default, had confeſſed that he 
had acted maliciouſiy; (the proof of malice being neceſſary 
i to maintain the action.7 | | | 
Lord MANsFIELD—He has confeſſed malice, in point of 
form, and merely for the purpoſe of letting the plaintiff in, 
to prove the degree of injury he has received. 


The rule diſcharged. 


* 


he could not adjourn. The court thought, under ſuch circum- 
ſtances, the ſheriff might, and ought to have adjourned, on the 
authority of ſeveral caſes there cited. The ſmallneſs of the dama- 
ges, therefore, was not the ground of that determination, 
2] Thus, if the ſmallneſs of the damages ariſes from a miſtake 
in point of Iaw, of the ſheriff, (as in Markham v. Middleton, ) or of 
ihe jury, (as in Woodford v. Eades, 1 Str, 425,) the court will ſet 
aſide the verdict. | 


Nos LE and another againſt KEN NOW Ax. 


Wedneſday, 
22 Nov. | | ' 
An underwriter HIS was an action on a policy of inſurance, which 
is bound to was tried before Lord MAaNnsFItLD, at Guildhall, at 


know the nature os 8 8 . - 
er the Sittings after laſt Trinity Term, when a verdi ct was found 


eumſtances of for the plaintiff's, On Thurſday, the gth of November, 
: Sar > Dunning obtained a rule, to ſhew cauſe, why there ſhould 
the policy re. not be a new trial, and this day, the caſe was argued, by 
Iites--To prove Lee and Baldwin, for the plaintiffs, and the Attorney 
m_ guckine e General, and Dunning, tor the defendant. 
nicolas The caſe, and evidence, upon Lord MansFitlp's re- 
ranch of trade port, appeared to be'as follow: The inſurance was upon 
e 4s rhe the ſhips, the Hope, and the Anne, at and from Dartmouth 
given to ew to I/ ater ford, and from thence to the port, or ports, of diſ- 
„ e p - charge, on the coaſt of Labrador, with leave to touch at 
branch ig ca ri. Neri oujẽũàñand, and upon any kind of goods and merchandiz es; 
c onat anuthte and alſo, on the fhips till they ſhouid be arrived at their port 
place. of chicharge, and ſhould have moored at anchor Fg 
X hours, 
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hours, and on the goods and merchandizes, until the ſame ſhould 
be there diſcharged, and ſafely Ianded. By a clauſe in the policy, 
money advanced to the fiſhermen was inſured. The Anne ar- 
rived ſafe on the coaſt of Labrador, on the 22d of June, and 
the Hope, on the 14th of July, 1778. From the time of 
their arrival, the crews were employed in fiſhing, and had 
taken out none of their cargoes, except at leiſure hours, 
(partly on Sundays,) ſuch things as were immediately wanted. 
On the 13th of Auguſt an American privateer entered the 


harbour (Temple Bay), and took both the veſlels, there being 


nobody at that time on board either of them. The action 
was brought to recover the value of the goods. The defence 
was, that there had been an unneceſſary delay, in unloading 
the cargoes, in conſequence of which they had been expoſed 
to capture, and that the under-writers ought not to beliable 
for what had happened from the negligence of the infured, 
The plaintiffs reſted their caſe on the words of the policy, 
and on the uſage of the trade. They called one Aftwick, 
the captain of the Anne, who ſaid, that he had been the 
ſame voyage three times in the three laſt years, and that 
they had proceeded in the ſame manner during each of the 
voyages; that he did not think the plaintiffs had warehouſes 
ſufficient to have held the goods, it they had been landed; 
and that there were no ſettlements on the coaſt of Labrador, 


but thoſe belonging to the plaintiffs. One of the ſailors 
W ſwore to the ſame effect. The plaintiſfs then called one 
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NoBLE 


againſt 
KENNOWAY 


French, to prove the cuſtom of the Newfoundland trade. 


This evidence was objected to; but Lord MAN SFIEID 
admitted it; and the wines ſwore, that, in the Newfound- 
land trade, it is cuſtomary Jo keep their goods on board ſe- 


veral months, and that ſometimes they have part of their 


homeward cargo of fiſh, and part of their old cargo, on 
board, at the ſame time. That the firſt object is to catch 
fiſh, and they unload only at times when they cannot fiſh. 


The old cargo being chiefly falt, and proviſions, it is taken 


out gradually, for curing the fiſh, and for conſumption. 
This witneſs was confirmed by one Newman. Neither Neu- 
man nor French had been at Labrador. One Hunter was then 
called, who proved, that, ſome years ſince, he uſed to ſend 
veſſels of his own, and alſo chartered veſſels, to Labrador, 
and that it was uſual, in chartering veſſels, to ſtipulate, that 
they ſhould have ſixty days allowed for diſcharging. That 
be apprehended they were oftentimes longer, in fad, and 
| that 
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1780. that it was not ſo eaſy to diſcharge a cargo at Labrador, as 
—— at Newfoundland. . | 

NoBLE Inn ſupport of the rule for a new trial, it was contended,” 

againſt That, as the policy on the ſhips expreſſed twenty-four hours 

KExNNOWAY« after their ſafe arrival, no under- writer could ſuppoſe, that 

he was to be liable for che goods for fifty or ſixty days 

longer. There was nothing that beſpoke an inſurance upon 

- a trading voyage: 'The only reaſonable conſtruction of the 

Policy is, that the goods are to be protected until they can 

be reaſonably and conveniently landed. As to the evidence 

concerning the Newfoundland trade, it ought not to have 

been admitted. In caſes of great public branches of trade 

ſuch as that to the coaſt of Guinea, the general uſage may be 

given in evidence, and the under-writer is, perhaps, bound 

to take notice ot it, yet on policies on Guinea ſhips, it is 

moſt uſual to inſert a ſpecial clauſe, for protecting the ſhip, 

and goods, during her ftay. This, though it may be un— 

neceſſary, ſhews, at leaſt, that where there is no general 


uſage, the und&writers ſhall not be liable, without an expreſs ne 
ſtipulation. - But, here, there can be no general uſage; if 
The trade has been eſtabliſhed but a few years, and is en- fo 
tirely in the hands of the plaintiffs. Neroſfoundland and La- je 
brador, are diſtant, and diſcontiguous, and, although the in 
object of the voyages to both, may be the filhery, yet the ol 
fiſhing trade is conducted very differently at different places. of 
Would the practice at Greenland, Nova Zembla, on the coaſt | Ce 


of Scotland, or in the new whale fiſhery in the Mediterra- 
neun, be evidence in this caſe? If a merehant who carries 


on the fiſhery on the coaſt of Labrador, chooſes to adopt the wi 
methods and practice in ule at Newfourdland, he certainly to 
may; but, till this becomes generally known, the under- W 
writers are not bound to take notice of it. There will be no ob 
inconvenience to the trade, by a deciſion in favour of the th 
defendant, becauſe a ſpecial clauſe may be inſerted in future is 
policies. | | . 
On the other ſide it was argued, that, what is the uſage 2 
in a ſimilar branch of trade, is evidence. That it was a fair cu 
preſumption, that a new branch, recently eſtabliſhed, 14 
would be conducted in the ſame manner with other branches he 

; of the fame buſineſs. I hat ina late caſe of Puller v. Offley, of 


which was tried at Guildliall, evidence of the general practice 
in the Guinea trade had been admitted, upon the conſtruction 
of a policy, on a ſhip engaged in a particular branch of 
that trade. The infured could not, it was admitted, take 
an unuſual and umeaſonable time to unload, and, if it had 

| | appeared 
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appeared that the time employed in this caſe, had been lon- 


ger than what was uſual and reaſonable at Newfoundland, . 


the plaintiffs, perhaps, would not have been entitled to a 
verdict; but the jury were to judge, under the circumſtan- 
ces, whether the time was unreaſonable, and they thought 
it was not. . | 

Lord MANSFIELD—'The trade of fiſhing on the coaſt 
of Newfoundland, eſpecially from the weſt of England, has 
been known and practiſed for many years. Since the treaty 
of Paris, a new trade has been opened to Labrador. The 
juſurance, here, is on the ſhips, and the goods till landed. 
The defendant ſays the vlaintifh have been guilty of an un- 
reaſonable delay in landing. The queſtion was to be tried 
by the jury, and could only be decided,, by knowing the 
uſual practice of the trade. Every under-writer is pre- 
ſumed to be acquainted with the practice of the trade he 
inſures, and that, whether it is recently eſtabliſhed, or not. 
If he does not know it, he ought to inform himſelf. It is 


no matter if the uſage has only been for a year. This trade 


has exiſted, and has been conducted in the ſame manner, 
for three years. It is well known that the fiſhery is the ob- 
ject of the voyage, and the ſame ſort of fiſhing is carried on 
in the ſame way at Newfoundland. I {till think the evidence 
on that ſubject was properly admitted, to ſhew the nature 
of the trade. The point is not analogous to a queſtion con- 


| cerning a common-law cuſtom. 12 5 1 3 
WI1LLEs, and ASHURST, Juſtices, of the ſame opinion. 


BULLER, Juſtice, -I think there was ſufficient evidence, 
without calling in aid the uſage in the Newfoundland trade; 
for it appeared, on the face of the policy, that the fiſhery 
was the purpoſe of the voyage. But I think the evidence 
objected to was properly admitted. If it can be ſhewn, 


that the time would have been reaſonable in one place, that 


is a degree of evidence to prove, that it was ſo in another. 
The effect of ſuch evidence may be taken off, by proof of 
2 difference of circumſtances, It is very true, that the 
cuſtom of one manor is no evidence of the cuſtom of another; 
That has been determined in many caſes; But the point 
here is very different; It is a queſtion concerning the nature 
of a particular branch of trade, 0 
1 | 'The rule diſcharged. 
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1780. 
Wedneſday, | Kuss E!. againſt LAN GSTAPPE. 
AS inddrfe. NE Gelley having had frequent money tranſaQions 
ment writ- with the plaintiff, who was a banker, and having 


ten on a Over-drawn his caſh account, the plaintiff, ſuſpecting his 
blank note or credit, retuſed to advance him any, more money, without 
check will the addition of the name of ſome indorſor of whom he ſhould 
afterwards approve. Upen this, Galley applied to the defendant, and 
bind the in- he indorſed his name on five copper-plate checks, made in 
_—_ for the form of promiſſory notes, but in blank; z. e. without 
— um and any ſum, date, or time of payment, being mentioned in the 
ime of pay- bods of th. | | 
ment which body of the notes. Galley afterwards filled up the blanks 
the perſon to with different fums and dates, as he choſe, and the plaintiff 
whom he diſcounted the notes. One of them was made payable on 
entruſts the the 22d of September, two on the 27th of September, and 
note chooſes two on the 4th of O#tober. Theſe notes not being paid 
to inſert in when they became due, the plaintiff, on the 14th of Odlober, 
it. called upon the defendant, as indorſor, for the payment of 

all of them, and, upon his refuſal, brought this action, 

which was tried, before HoTHAM, Baron, at the laſt 

Aſſizes for the county of Durham. It appeared that Galley 

had become a bankrupt on the 2oth of September, and that, 

on the 27th, the defendant had been preſent at a meeting of 

his creditors, It alſo appeared, that Ruſſe] knew the notes 


and the defendant lived in the fame town. 

For the defendant, at the trial, it was objected, 1. That 
thele notes being blank at the time of the indorſement, they 
were not then promiſſory notes, and that no ſubſequent at 
ot Galley could alter the original nature or operation of the 

_ defendant's ſignature, which when it was written, was a 


mere nullity. It was alſo obje&ed, 2. That the notice of the 


nonpayment by the drawer, was not given ſoon enough to 
the indorſor. | | 
The Judge being of opinion with the defendant on the 
firſt point, he directed the jury accordingly, and they found 
a verdict for him. | | 
On Wedneſday, the 8th of November, Arden obtained a rule 


to ſhew cauſe why there ſhould not be a new trial, which was 
| argued 
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argued this day, by the Attorney General, Lee, and Scott, in 
ſupport of the verdict, and Dunning, for the plaintiff. | 
1. The Attorney General gave up the firſt point, but Lee 
ſaid he thought it of conſequence enough ro be argued. It 
never had been determined, he ſaid, and deſerved conſidera- 
tion. The copper-plate checks in. this caſe, without ſum, 
or date, were mere waſte paper, and Lany/taffes name 
upon them had no more effect than if written on any other 
blank piece of paper. An indorſement ſuppoſes a bill, or 
promiſtory note, then actually exiſting, and if a party take 
an indorſed bill, or note, knowing, at the time, that it was 
not the ſubje& of an indorſement when the name was written 
on the hack of it, he is not injured if he is afterwards told, 
that he ſhall not be permitted to treat it as a bill or note. 
The very declaration, in this action, neceffarily ſtates a pre- 
exiſting note, previous to the indorſement ; and ſuch forms are 
rot to be conſidered as uſeleſs, and without a meaning, How 
can the plaintiff be permitted to ſay, that, by this ſignature, the 
defendant contracted for a given ſum, when he knows, that, 
at the time of the ſignature, he did not contract for any 
thing? This defence might not be competent, as againſt 
a third perſon, but it ſeems juſt and fair, as againſt the 
plaintiff, who was aware of the original nature of the tranſ- 
action. 45 | | ; 
2. On the other point, they admitted that what ſhall be 
deemed reaſonable notice to an indorſor, of non-payment by 
the drawer, ought properly to be decided by the jury; but 
faid it was well eſtabliſhed, that ſuch notice ought to be as 
That, where the parties live at 2 diſtance, 


any thing delay the going out of the poſt at the uſual time, 
tzat will be an excuſe; but that, here, the parties lived in 
the ſame town, and no notice had been given till ten days 
after the time of payment, even in the caſe of the notes 
payable in Oober, As to the bankruptcy, it had been fre- 
quently ruled by Lord MANSFIELD, at Guildlall, that it is 
not an excuſe tor not making a demand on a note or bill, or 
tor not giving notice of non-payment, that the drawer, or 
acceptor, has become a bankrupt; as many means may re- 
main of obtaining payment, by. the aſſiſtance of friends, or 
otherwiſe. j | 9 
On the other fide, it was ſtated, by Dunning, that the 
jury, whoſe province it was to decide on the /econd point, 
were, upon that point, clearly with the plaintiff, and that 
they had found a verdict for the defendant, in deference to 
the Judge's opinion, on the other queſtion. As to hat 
| T i queſtion, 
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1780. queſtion, he inſiſted that there could not bea doubt but the direc- 

—— ion was wrong. It ſtrengthened the plaintiff's caſe, that he 

Russi. knew the notes were blank when indorſed. For what pur- 

Lave- Poſe could he ſuppoſe the indorſements were made by the 

zTArrz, defendant, but to authorize Cal ley to fill them up with any 

ſum he pleaſed, and to bind himſelf, as his ſecurity, to that 

extent? The declaration ftates the notes to have been made 

before the indorſements; fo all declarations againſt indorſors 

- muſt ; but the defendant, by indorſing them, concluded 

. himſelf from contending, or proving, that they were not 
filled up when he ſigned them. 1 

e MaNnSFIELD—T here is nothing ſo clear as the jir/? 

point. The indorſement on a blank note is a letter of cre- 

dit for an indefinite ſum. The defendant ſaid, T ruſt 

& Gailey to any amount, and I will be his ſecurity.” It does 

not lie in his mouth to fay, the indorſements were not re- 

gular. The direction having been wrong on this point, it 

is needleſs to go into the other. | a | 

| | Taue rule made abſolute [1]. 


[1] Before there was an opportunity for a new trial, another action, be- 
tween the ſame patties, and under ſimilar circumſtances, came on, before 
Lord Mansfield, at Guldball, and, a verdict being found for the plaintiff, the. 
ecfendarit ſubmitted in this action, without going to a ſecond trial. f 


Thurſeay, The KI N G againſt Va UGHA N. 
23d Nov. | | 1 ; ; 
When a perſon FAU SE ſhewn againſt a rule for an attachment againſt 
againſt whom the defendant, tor acting as an attorney of this court, 
nag e as atter having been ſtruck off the roll. Lord MANSFIELD 
tively anſwers ſtated the practice of the court to be, that, if the deſendant, 
and denies the by his affidavit, fully denies the charge, on which the rule 
e ml for an attachment was granted, that. is ſufficient; The 
refuſes 1 weight of the evidence, or the credibiiity of what is ſworn, 
tachment, is never cogſidered ; but, if the defendant is hardy enough 
eee wag to {wear falſely, he is left to be puniſhed by indictment. In 
credit of the Chancery, he ſaid, they proceed differently: they examine 
| parties or the the defendant on interrogatories, and alſo examine wiineſles 
probability © on both ſides, and then decide upon the truth of the charge. — 
In this caſe the court thought the charge was not ſufficiently 


anſwered, 


the evidence. 


The 


rainſt 
ourt, 
IELD 
dant, 

rule 
The 


vorn, 
ough 

In 
mine 
1eſſes 
* 


ently 


The 


/ 
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The Atturney General, and Peckham, for the proſecution= 1780. 


Dunning, and Mingay, tor the defendant. _ 5 
* The rule made abſolute [1], The Kine 


| againſt | 
Ed | a | VAUGHAN, | 
[+] In Trinity Term, 21 Geo 3. the defendant was ſentenced to ſix months | [i 
imprilonment in Clerkenwell priſon. | : fit 
9 | | i 
KT NNERS LET again// WILLIAM ORPE. *t 
| 7 85 Thurſday, | 1 


HIS was an action of debt, by the owner of a fiſherv, 23d Nov. 

1 for a penalty of 5/. under the ſtatute of 5 Geo. 3. cap. Sn wh 
14. $3 & 4. {of killing fiſh in his fiſhery, The defendant fiſnes ina 
was the ſervant of a Doctor Cotton, who claimed a right to fiſhery be- 
the fiſhery in queſtion, and an action of treſpaſs had been er _ 

a . 2 | . er; but to 
brought againft ſome of his ſervants, by the preſent plain- which he has 
iff, to try the right; which action was tried at Stafford, in à claim, for | 
ſurrimer, 1479, and a verdict found for the plaintiff. - The eb Pee 
| : 8 | : i : giving oc- 
defendant applied for a new trial in that cauſe, but it was cafion to an 
refuſed (a). However, Doctor Cotton not being ' ſatisfied, action in or- 
gave the plaintiff notice, that he ſnould order one of his ſer- ante ee 
vants to fiſh in the ſame place, with the expreſs view of pro- KK ts 6 
curing an opportunity to try the right again. He accord- penalty unde: 
ingly did ſo, and it was in obedience 0 his orders for that; op * 
purpoſe that the defendant committed the act for which the | 
preſent action was brought. This the counſel for the de- 

fendant offered to prove at the trial, and contended, that, 

when it ſhould be proved, the plaintiff ought ro be non- | 
ſaited, for that ſuch an affertion of a right, was not an of- 3 "if 
fence within the ſtatute, there being an expreſs exception in | 

$5. in favourof perſons witothall havea uf? right or claim.” 

PrzRyN, Baron, before whom the cauſe was tried, at the 

laſt Aſſizes for Steffordſb:re, decided this point againft the 

defendant, and refuſed to hear the evidence. The plaintiff 

produced no other proof than the record of the verdict and 
judgment in the former cauſe of Kinnerſiey v. Orfe, to ſhew 

his excluſive right to the fiſhery. This evidence was ob- 
jected to, on the part of the defendant, becauſe the former 

action, and this, were not cauſes between the ſame partics, 

the name of the former defendant being 7 Amas, and that of 

the preſent, William. The Judge, however, over- ruled 
the objaction, and held that the evidence was not only ad- 
miſhble, but concluſive, (both the Orpe's having acted under 


8 
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(a) Kinnerſley v. Orpe, ſupra, 56, 
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againſt 
WILLIAM 
Ox. 


LJ 
Friday, 

- 24th Nov. 
In a common 
indenture of 

apprentice- 
ſhip, under 
& El. c. 4 be- 
tween the ta- 
thet, fon, and 
maſter, the 
father is an- 


ſwcerable for 


what ie to be 
perfot med by 
the lon. 


they had ſeverally entered into. 
to conſtrue the general words fo as to render the defendant 
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tl. e authority of Cotton, who was the real defendant in both 


cauſes), unleſs colluſion could be ſhown in obtaining the for- 


mer verdict and judgment. This was not attempted; and 
the jury, agreeably to the Judge's direction, found for the 
plaintiff. 

On T hur day, the gth of November, Bower moved for, 
and obtained, a rule to ſhew cauſe, why there ſhould not be 
a new trtal, on the ground ef a miſditection in the ſeveral 
particulars above ſtated; and, this day, cauſe was hown, 
by Cooper, and Fwinner kon. 


Beurcroſt was going to anſwer them, but the court told 


him, it was unneceſſary. They thought the defendant 
ought to have been let in, to prove the notice by Doctor 
Cotton, and that, if that had been proved, this would not 
have been a caſe within the act. 

BvLLER, Juſtice, obſerved that, to conſtrue it in the 
manner contended for on the part of the plaintiff, would be 
to read the clauſe of exemption, ** right and claim“ inſtead 
of if right or claim. The court alſo thought, that the re- 


cord in- the former cauſe, though admiſſible evidence, was. 


not concluſive. | | 
Ihe rule made abſolute, 


| e as Butt okay 


CTION of covenant on an + indenture of apprentice- 


tkip, hy the maſter, againſt the father, of the ap- 
prentice. The indenture, as ſtated in the Dec/araticn, was 
in the common form, under the ſtatute of 5 Elix. cap. 4; 
the plaimiff expreſsly covenanting to find the apprentice 
mear and lodging, the defendant to. find him cloaths and 
waſhing, and the apprentice, that he would ſerve faithfully, 
Se. and, for the true performance of all, and every, of the 
ſaid covenants, each of the ſaid parties bound himſelf to the 


other. Branch aſſigned, that the apprentice had abſented 


himſelf from the ſervice. General Demurrer. 

Peckham, in ſupport of the demurrer, contended, that the 
parties were only bcund for the expreſs covenants which 
That it would be abſurd 


liable for breaches of ſuch of the covenants as were to be 


pet formed only by the ſon. The ſame conſtruction would 
Ss | | render 
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render the father liable to the ſon, or the ſon to the 1780. 
{ather, for thoſe which the maſter was to perform. In al 
covenants, the intention is to govern. The maſter has Brasch 
other remedies beſides an action of covenant, againſt the 1 | 

apprentice, if he abſent himſelf. He may, by application | 
to the juſtices, have him puniſhed, under 5 Ez. cap. 4. 8. 
353 or, if he wants compenſation for the loſs of ſervice, he 
may compel him to make it up by ſubſequent ſervice, un- 
der 6 Geo. 3. cap. 25. If the conitruction contended for on 
the part of the plantiff ſhould prevail, pariſh-officers will be 
liable for the breaches of ſimiliar covenants in pariſh inden- 

tures [i]. | | N 

Lord MAN SFTIELD ſtopped Ba/dwin, who was to have 
argued on the other fide, and ſaid, nothing was-. clea rer than 
that the father was bound for the performance of the cove- 
nants by the ſon. 5 
em Judgment for the plaintiff [2]. - 


C1] In pariſh, indentures under 43 El. cap 2. F. 5. the pariſh-officers do not 
covenant. Vide the form of ſuch indenturet, 1 Burn's, Juſtice, p. 88. 13 Ed. 


[2] Vide Whitley v. Loftus, B. R. M. 10 Geo. 1. 8 Mod. 190, which 
js directly in point, and was meant to have been cited by Mr. Baldwin, 


WrLIIE againſt Wilkes. 


| Friday. 
| CTION of debt upon a bond conditioned for the pav- rey 


ment of an annuity to the plaintiff, for ſeven vears, by The penalty of 
quarter lypayments, the firſt payment to be made on the wi 1p 
25th of December, 1774. The defendant, after craving nuity having 
oper, and ſetting forth the condition upon the record,— once been ;or- 
which recited, that the annuity had been agreed to be paid nas ora 3 
to the plaintiff, in conſideration of his having diſſolved a value of che 
partnerſhip between himſelf and one Ox/ade, a co-obligor in annuity may be 
the bond with Wilkes, in order that Ox/ade might take PO ne 
Wilkes into partnerſhip, add, that he became a bank- andthe certift- 
rupt, and a commiſſion iſſued againſt him, on the 24th of cate is a diſ- 
March, 177%, that he afterwards obtained his certificate on eee 
the 5th of January, 1778, and that the cauſe of action ac- mente, a 
crued before he became a bankrupt. Upon this plea iſſue withſtanding: 
was joined; and the cauſe came on for trial, before Lord dena wacg _ 
MANSFIELD, at Gui/dhall, when a verdict was ſound for the after the borſei⸗ 
plaintiff, ſubject to the opinion of the court, cn a caſe ture and before 
which ſtated ;—That a quarter's annuity became due on the r 

| | 25th 
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25th of December, 1776; That the arrears due on that day 
were paid on the 18th of March, 1777; and that the de- 
fendant became a bankrupt, that a commiſſion iſlued againſt 
him, and he obtained his certificate, as ſtated in the plea.— 
The queſtion for the opinion of the court was, whether the 
plaintiff's cauſe of action accrued betore the bankruptcy. 
The caſe was argued on Tueſday, the 14th of November, 
by Mood for the plaintiff, and Dunning for the defendant. 
Mood argued as follows—The certificate is not a bar in 
this caſe, The plaintiff had no legal remedy on the bond, 
at the time when the commiſſion iſſued, and therefore could 
not have been admitted as a creditor under the commiſtion. 
All the inſtances in the court of Chancery, where annuitants 
have been permitted to prove under commiſtions of bank- 
ruptcy, have been in caſes where the bond has been forfeit- 
ed, and thereby a legal remedy for the penalty has been ac- 
quired. Here the forfeiture which would have been incurred 
by the non-payment of a quarter of the annuity on the 25th 
of December, 1776, was waved, and done away, by the 
payment and acceptance of the arrears, at a ſubſequent day. 
In this reſpe&, the preſent caſe reſembles that of Mebſter v. 
Banniſter (a), where your Lordſhip faid, that you ſhould have 
held the act of payment at a future day, to be in itſelf proof 
ofa waver of the forfeiture of an annuitv bond, The penal- 
ty was not a ſubſiſting debt after the waver. It could not, 
therefore, be proved under the commiſſion, nor diſcharged 
by the certificate, for no debt can be proved that is not de- 
mandable at the time of the bankruptcy. Indeed, by the 
ſtatute of 4 & 5 Ann. cap. 16. $ 12. payment of money 
ſecured by a penalty in a bond, eft-r the day in the conditt- 
on of the bond, amounts to a parliamentary waver of the 
forfeiture incurred by the nonpayment on that day. It is 
true, the words of the ſtatute ſpecify only bonds condition- 
ed for the payment of alc{er ſum, at à day or place certain, and 
mention the payment of the principal and intereſt due. Put 
it cannot have been intended to cankine the proviſion to condi- 
tions for the payment of one leſſer ſum, and to exclude bonds 
for ſecuring repeated leſſer ſums, to be paid ſucceſſively, 
or ſuch upon which no intereſt is to be paid. But, beſides 
the penalty in this bond, there is, in the condition, an agree- 
ment, or covenant, under the ſeal of the defendant, for the 
AT oe. | payment 


5 - (4) Supra, E. 20 Gow 3. P. 378. 
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payment of the annuity. Upon this, an action of debt, or 
covenant , might be maintained, excluſive of the remedy on 
the penalty; and it has been frequently decided, and parti- 


cularly in a late cafe of Cetterell v. Hooke (a), that the remedy 


for the growing payments of an annuity, when ſecured by co- 
venant, are not barred by a bankruptcy and certificate. By 
the ſtatute of 8 & 9 Will. 3. cap. 11.S8. in actions upon 
bonds for non- perſormance of any covenants or agreements, 
in any indenture, deed, or writing, contained, the plaintiff is 
to recover, not the penalty, but damages for every breach he 
ſhall prove. This bond is of that ſort, and, ſince that ſtatute, 


a breach of the covenant and agreement does not entitle the 


plaintiff to the penalty, even at law, but only to have it ſtand 
as a ſecurity for future breaches. - | 
Dunning—-T he inclination, both of courts of law and equi- 


ty, has always been, to give to bankrupts who have acted fair- 


ly, a complete diſcharge. It is impoſſible to imagine a cafe 
more proper, to ſhew the hardſhip of the doctrine contend- 
ed for on the other ſide, than the preſent ; for the defendant 
was made a bankrupt only on the 24th of March, and on the 
25th, the very day after, he became liable (if the plaintiff's 
action ſhould be ſuſtained) to a quarter's payment of this an- 
nuity. In Webſter v. Banniſter, iſſue was taken on the fact 
of payment after the day, and therefore the queſtion, how 
far ſuch payment would have been a waver'of the forfeiture 
was not before the court. Your Lordſhip might uſe ſome 


expreſſion, ſimilar to what has juſt been ſtated, in that 


caſe of Webſter v. Banniſter ; But you certainly did not 
mean to give a ſolemn opinion upon the point. Had the caſe 
required it, you would have given the queſtion a more tho- 
rough conſideration. The idea of waver originated from the 
ſtatute of Queen Anne, but that ſtatute has never been un- 
derſtood to relate to bonds for ſecuring annuities. The firſt 
caſe in Chancery on this ſubje& was in 1738, Ex parte Le 
Compte (b). The next in 1741, £ parte Belton (c. In 
both theſe, the annuitant was let in to prove the value of his 


annuity, on the ground that the bond being forfeited by non- 


payment on the day, the penalty had become a debt at law. 
There was, however, noqueſtion about any waver by a ſubſe- 
quent payment in thoſe caſes, But, in the caſe of Perkins v. 

© 30 | Rempland, 


(a) H. 19 Geo. 3. ſupra, p. 93. 
J ä 
Ce H. 


—— 
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Kempland [1], which was decided a tew years ago in the court 


of Common Pleas, it. was unanimouſly held, that a payment 
aſter the day, would not diſcharge the forfeiture of an annui- 
ty bond, which, when once it has become abſolute, can ne- 
ver be made conditional; that ſuch bonds are not within the 


ſtatute of Queen Anne; that, it a iorteiture has happened 


betore a bankruptcy, the annuity may be valued, and proved 
under the commiſſion; and that, after the certificate, the 


. bankrupt is not liable to any future payments. This caſe is 


deciſive. 


Mood in reply—In Cottrell v. Hooke, which was ſubſequent | 
to Webſter v. Banniſler,- the caſe ot Perkins v. Kempland was 
cited: That caſe was ſimply a bond containing a penalty tor 


ſecuring the annuity: There was no agreement contained in 
the eonditiꝶ rn. 5 ET 20k | 
BULLER, Juſtice, — The caſes of Webſter v. Banniſter, and 
Perkins v. Kempland, may ſtand very well together. As to 
the caſe of Cotterell v. Heoke, that was an action upon the 
deed of covenant. Here, if you had an election, and could 
have proceeded upon the agreement, you have made your 
election, and taken the other courſe, for this is an action for 
the penalty. | | 3 . 
Ihe ccurt took time to conſider; and, this day, Lord 


'MaNnsSFIELD delivered their unanimous opinion, as follows, 


Lord MAN SFIELD (after ſtating the pleadings and the 
caſe)—Pelore, and at the time ot the bankruptcy, no money 
was due under the condition of the bond. 'T he penalty had 
been incurred, a quarter's annuity not being paid on the day, 
but the obligee had afterwards received the money. The 
queſtion is, whether there was any debt due at the time of 


the bankruptcy; and, as between the parties, on general 


principles, when a forfeiture lies in compenſation, and the 
perſon entitled to the compenſation receives ſatisfaction after 


the forfeiture, he can never reſort back tothe penalty. Take 


the common cafe of rent: If payment is made aſter the day, 
you can never recur to the 8 All forfeitures are 
odious, it carried beyond their true intent. Leſides, (I here 
ſpeak my own opinion, ) in queſtions between the partics, I 
thould exceedingly incline to ſay, that annuity bonds are 
within the reaſon, though not the letter, of the act of the 


Ath & 5th of Queen Anne; an at made to remove the ab- 
ſurdity which Sir Tm. More unſucceſsfully attempted to 
Perſuade the Judges to remedy, in the reign of Merry VIII. 


LJ T. 16 Gee. 3. Since reported 2 Blachf. 1106. Mr. Dunning read a much 
fuller note of the caſe than what is there gen. p 
; or 
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For he ſummoned them to a conterence concerning the 


granting relief at law, after the forfeiture of bonds, upon 


ayment of the principal, intereſt, and coſts; and when they 
ſaid they could not relieve againſt the penalty, he iwore by 
the body of God, he would grant an inj unction. This is a 
remedial law, and, if a caſe is within the miſchief, the re- 
medy ought to extend to it. I thould have thought, there- 
fore, that payment after the day, might be pleaded to an 


action on an annuity bond. In the caſe of Webſter v. Ban- 


niſter, as far as it was neceſſary to conſider the point, we 
were all inclined to think, that, even without an expreſs a- 


greement to give farther time, the receipt of the money 


atter the day would have been ſufficient. But, inſolvent acts 
differ from the bankrupt laws; there is no authority, no com- 
miſſioners, under the inſolvent acts, to ſet a value upon the 
annuity. The preſent caſe ariſes on a bankruptcy. It is to 
be lamented that ſo large a claſs of creditors as annuitants 
are, ſhould be left without any expreſs proviſion in the bank- 
rupt laws. It is hard upon them that they ſhould be exclu- 
ded from proving under the commiſſion (when perhaps the 
other creditors may receive 15 ſhillings in the pound under 
it) and ſhould be left only to a fruitleſs remedy againſt the 
bankrupt. It is alſo hard*upon an honeſt bankrupt, who has 
given up his all to his creditors, that he ſhould ſtill continue 
anſwerable for debts which he has nothing to ſatisfy. This 
is a great defect and chaſm. It is a pity that the legiſlature 
ſhould be filent and force the courts, in order to attain the 
ends of juſtice, to invent legal ſubtleties, which do not come 
up to the common underſtanding of mankind. T hat has 
been done in the caſe of annuities. The court of chancery 
has laid hold of this ſubtlety. It has ſaid— The penalty is 
the debt if the forfeiture has been once incurred, and you 
may have a value ſet upon your annuity, and ceme in as a 
creditor, under the commiſlion.—lt it is objected, that the 
ſorfeiture was waved, the court anſwers, No matter for 
that; it ſhall be ſtill in force, becauſe it is for the benefit 
both of the creditor and the bankrupt that it ſhould be ſo.— 
This has been ſettled, and we all adhere to the determina- 
tion, as far as this caſe goes, as a legal ſubtlety, eftabliſhed 


lor good purpoſes, but not to be drawn into principle or argu- 


ment in other caſes, It has been the foundation of practice 
in the court of Chancery, and has received a folemn conſi- 
deration in the court of Common Pleas, in the caſe of Fer- 
tins v. Kempland, which is an authority directly in point. 
That court thought annuity bonds were not within the 


ſtatute 
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aàgainſt 
Wilkes, 


| parte 
Wincheſter, (a) viz. that the words, ** at a day or place cer- 
tain,” are material words in the ſtatute, and that bonds, not 


tain, are not within it. I hardly think he would have conſider- 
ed thoſe words as ſufficient to take a caſe out of the ſtatute, 
which 1s clearly within the reaſon and meaning of it, if jt had 
not been to give the party the advantage of the equitable 
ſubtlety, by which he was enabled to prove under the com- 
miſſion. We conſider ourſelves as bound by the authorities, 
as far as the preſent caſe goes; but no further. 
Ihe Foftea to be delivered to the defendant. 


lk _ 


(a) In Canc. 1744. 1 Ath, 118. 


1 The KING, on the Proſecution of Pa R BRT 
and another, Executors of Dawes, againſt 
the Governor and Company of the BANK 


Friday, 


. 
The court | £ 
Win ni grant ' IIS was an application for a mandamus to be directed ta 


damus to a . 
= he e ge | the defendants, commanding them to permit the 


transfer ſtock, proſecutors to transfer 1000/. Bank ſtock, as having been the 
eee Ri property of their teſtator. One Laſcelles, being poſſeſſed of 
by an Aids 12000]. Bank ſtock, which ſtood in his name, by his will 
on the caſe, appointed Dawes his executor, and gave him, as a legacy, 
if they refuſe. 


Du. Whe⸗ R 
ther executors, Cf L”ſcelles, but never transferred the ſtock to his own name, 


es 3 ty no by his own will, of which he appointed the proſecutors ex- 
N N ecutors, bequeathed to his kinſwoman “ Lydia Fennymire, 
have no debts if living at the time of my deceaſe, the ſum of 1000/1, 
to pay, arc 6 of the capital ftock of the Bank of England, and, although 
—_— % have not transferred. Mr. Laſeeliess ſtock into my name 
ſtock of their as yet, the property is wholly and ſolely in me, as may be 
ſeen by his will.” Upon Dawes's death the profecutors 


nA 6 
W «6 


teſtator trans- 


e proved his will, and applied to the Bank for leave to transfer 


their name. 


the 1000. which was refuſed, unleſs they ſhauld produce a 
certificate of the death of Lydia Fennymore [1]. Upon this 

[1] It appeared that it is the practice of the Bank, and the other great 
Companies, never to permit the transfer of ſtock without the production 


either of a provate of the will of the perſon laſt entitled, or a certificate of 
tac actual death vi ſuch p=rfon, 


they 


i 
1 
| 
1 
5 
== 
if 
| 
'P 


given for the payment of a lefler ſum at a day or place cer- 


10007, part of the 12000. Dawes, who proved the will 


— 
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on, they applied to the Foundling Hoſpital, where it ſeems ſhe had 1780. 


arte been placed by Dawes, (whoſe natural daughter the proſe- .. 
Fer = cutors ſwore they believed ſhe was), and where they found, The Kino 
not by the books, and regiſters, ſtrong evidence of her death, e 
der- and that ſhe died before the teſtator; and they were, at firſt, of ExoLanv. 
der- romiſed the certificate required, but the governors of the 
ute, Hoſpital afterwards refuſed to grant it, and the proſecutors 
had applied again to the Bark, ſtating the evidence of the death 
able of the legatee, and that the certificate had been refuſed. Upon 
om- this ſecond application, they were told the certificate could not 
ties, be diſpenſed with. This court was therefore moved, upon affi- 

| davits ſtating the above circumſtances, and a rule to ſhew cauſe 
ant. was granted, but with directions that notice of the rule 

ſhould be given to the Found/ing Haſpital.—It appeared, - 


upon inſpecting the will of Daros, that particular legacies 
were given by 1t to the proſecutors. | 
This day, cauſe was ſhown, by the Attorney General, and 
Fackſon, on the part of the Bank; and Bearcroft, on the part 
RY of the Foundling Hoſpital. © 


inft On the part of the Bank, it was urged, that they had no 
ſatisfactory evidence of the death of Lydia Fennymore, and 
NK that it had been the rule and practice with them to transfer 


ſtock to legatees directly, without the interpoſition of the 
executors; That this was founded on the conſtruction 
which had been put on the ſtatute of 5 Will. & Mar. cap. 
ed ta 20. by which the Bark was eſtabliſhed, and of the different 


the charters they had received from the crown undet the autho- 
1 the rity of that ſtatute; That all the acts relative to ſtock uſe 
ed of the word “ deviſe,” and therefore the, opinion had been 
will adopted, that the legiſlature intended, that, in reſpect to tlie 
zac), manner of tranſmiſſſon by will, ſtock ſhould paſs immedi- 
will ately as real property (to which the word “ deviſe,” is pecu- 
ame, liarly appropriated) does; T hat was the opinion of Serjeant 
ex- Pengelly, who had been counſel for the Bank, and upon 
more, whoſe advice they had purſucd the practice juſt ſtated.— 
00, They ſaid, kowever, that the Bank was extremely ready to 
ough act in any manner the court ſhould dire. | 
1ame For the Foundling Hoſpital, it was ſaid, that, —as the lega- 
ay be cy to Lydia Fennymore was lapſed, and there was reaſon to 
utors believe the teſtator was a baſtard, (which however was not 
nster WW ſworn to), or at leaſt, that no next of kin could be found, 
mw , and as the executors, having legacies, could take no benefi- 
1 


cial intereſt, and it was not pretended there would be any 
. debts to be paid. — the) were adviſed that money belonged 
| to 
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to the crown; That upon this, they had applied to the Jes. the 


fury tor a grant of it, tor the benefit of the Hoſpital, which 8 8 
application they had reaſon to think would be ſucceisful; 5 
J hat, under theſe circumſtances, they had not choſen 10 In c 
facilitate the transfer of the ſtock, thinking it ſafeſt in the bes 
bands, and under the proteQion of the Bonk. oY 

Dunning, on the part of the proſecutors, contended, that fo ch 


the legal title was clearly in them, and that the court would 
not enquire to whom A were accountable for the equitable in- 


. tereſt ; That the uſe ot the words“ deviſe” or *©* deviſee,” 


in adds or charters haſtily and ignorantly. penned, could not 
alter the nature or incidents of à ſpecies of property clearly 
perſonal; That this application was not to the favour or e- 


quity of the court; but was ſounded cn right, in Order to - 
compel the de tendants to de their duty. | 9 
Lord MAN SFITLD. -W len there is no ſpecific remedy, 4 0 
the court will grant a andamus, that juſtice may be done. * 
Eut where (as in this caſe) an aQion will lie tor complete 'P 
Juticiaction equivalent to a ſpecific relief, and the right of oy 
N 
the party applying is not clear, the ccurt wall not interpoſe 15 
the extraordinary remedy of a mandamus, - I do not think 192 
this a clear caſe. It appcars on tlie ſace of the will, that the 0 
executors have no beneficial intereſt. If the teſtator was a ſule 
bafiard; the King is the next of kin. Here neither any 10 0 
perſon claiming as next of kin, nor the Crown, are before 2150 
the court. Notice has been given to the Bank not to per- 1 
mit the transfer. Ihe Bank is therefore in the nature of a U 
ſtake-hoider only. The real queſtion is betwecn the Crown, Fl 
(or the Sounding Hoſpital as ſtanding in the place of the 75 
Crown), and the cxecutors of Dawes the 'proecutory of Wt 
this ruic. A 
The rule diſcharged [1] "Fu 
; days 
SYERS re 
| 3 caffe 
[1] A ſpecial action of aſfimfſit was afterwards brought by the executors, crnif 
agatnſt the Governor and Camp zany of the Bark, which was tried before Loid 
Ten f I, at Guiitalli, at the Sittings aſtei Hilary Term, 21 Geo. 3. Upon 1715 
the trial it was admitted that Lydia Fennymos e died in the Founding Hoſpital, in done. 
cn teſtator's lite time; and it was proved that Daves was reputed to be a 2bou 
zatural ſon of Za; 76%, and that ke had no next of kin. It alſo appeated chat Abril 
the Found/ths Hy Pita , kad luceceded in obtaining a grant from the Crown of Þ . 
ine ſtotk in aue ftie n. Avcrdictt was found for t' e plaintiffs, but with leave Fave 
ty move the cautt, that a nunſuit, or verdic for the defendants, might be en— the « 
tered, Accordingly, in Eaſler Term, 21 Geo. 3, the Attorney General obtain» k 


ed a fule for that purple. It ſeems it is cuſtemary for the Crown to grant to, 


the Hilal, fach pr. perty as would have belonged to foundlings who hap- 


pe 55 die 1 C. 


he grant, in this caſe, was in 1155 form of a warrant, vn ter 


he 
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IN THE TWENTY-FIRST YEAR OF GEORGE Ill. 
the ſign manual, authoriſing Oeerge W halle y. Eſq : af the Foundling Haſpital, 


to call upon the plaintiffs, as executors, for a transfer of loool. and for an ac- 
count and payment of the reſidue of the perſonal eſtate and effects of Daves, 
and to receive the ſame for his Majefty's uſe, (vide Megit v. Jehnſen, infra). 
In conſequence of this authority, #balley, before the trial, had filed a bill in 
Chancery, praying an account againſt the plaintiffs, and an injunction to be 
directed to the Bank, to reſtrain them from transferring the ſtock to the plain- 
tits, Pending the rule for ſetting aſide the verdict, a compromile took place, 
ſo that it was never argued. | | 


SYERs and others again/? BRIDGE. 


CTION againf an under-writer, on a policy of inſu- 
rance on the ſhip Mary, a letter of marque. Ihe words 


« with liberty to cruiſe ſiæ weeks, and to return to Ireland, or 
on to be tried, at the laſt Aſſi zes for the county of Lancaſter 


trial, without payment of coſts. 


rule to ſhew cauſe why there ſhould not be a new trial ; and 
to day the caſe was argued, by the Attorney General, Dun- 
ning, and Davenport, for the plaintiffs and Macdonald, Lee, 
and F. P. Heywood, for the delendant. 


peared to be as follows: The policy was made on the gth of 
February, 1779, and there was no time fixed in it for the com- 
mencement or duration, of the voyage. The captain, being 
called on the part of the plaintiffs, ſwore that he, in fact 
failed from Liverpoole on the 28th of February; he was five 
days before he cleared the land ;. and he proceeded on his di- 
rect voyage till the 14th of March, chaſing, however, at 
different times, from the 7th to the 14th, when he began his 
ctuiſe, giving notice thereof to the crew, and ordering a 
minute of it to he entered in the log-book, which waz 
done. From the 14th of March, he continued cruifin 
about the ſame latitude (43), till the 17th or 18th of 
April, when he diſcontinued the cruiſe, of which he alſo 
gave notice, intending to go to the Burlings, off Liſbon, in 
the courſe of his voyage. On the 23d, he renewed the 
cxuiſe, 
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Upon the Judge's report, the evidence given at the trial ap- 


Friday, 
24th Nov. 


8 0f t he 
Ou T hur ſday, the gth of November, Macdonald obtained a aviſe.” 


. 6 | ? | 9 A liberty © , 
ot tne policy were, At and from Liverpoole, to Antigua, noe Y 
. ; . . weeks,” in a 
« Falmouth, or Milford, with any prize, or prizes.” The policy of in- 
ſhip having been taken, this action was brought, and came furance, 
means **fix 
3% | 4 2 weeks ſuc- 
befoce HoT HAM, Baron, when a verdict was found for the ceſively, 


plaintiffs, but with liberty to the defendant to move for a new from the com- 
: | 14 mencement 
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1780. erviſe, of which he gave notice, as before and ordered 
\——— 2 minute, to that purpoſe, to be entered in the log-book, 
a From that time he continued cruiſing till the 28th of Apri, 
againft when he was taken by an American privateer. To or 
Ire. three days Before. he ſailed, he met with Kenyon, the broker 
Who had got the policy ſubſcribed, in the counting-houſe of 
the plaintiffs, who, in diſcourſing about his liberty to cruiſe, 
ſaid he might do ſo in any latitude he choſe, and that if he 
had no ſucceſs in one place he might leave it, and proceed 
to another, and there begin cruiſing again, mentioning 
when he ſliould begin, and leave off, in his log- book; and 
that if ſuch ſeparate times of cruiſing ſhould not, when 
added together, exceed the ſpace of fix weeks, the terms 
of the inſurance would be comphed with. None of the un- 
der-writers were preſent at this converſation ; but the cap- 
tain ſaid, he conſidered Kenyon as acting for them, as well as 
for the inſured. His log-book was taken, but he produced 
a journal, which he and his clerk had copied from the log- 
book: He ſaid, he underſtood the meaning of * cruiſing” t 
to be, delaying the courſe of the voyage, in uy particular { 

latitude. The ſecond witneſs produced oy the plaintiffs had 
been captain of a letter of marque, in the laſt war. He de- t 
fined “ cruiſing”, a delay of the voyage, under a fair wind d 
to the port of deſtination. He had examined the journal, h 


22 Er e eee 6. an 1 3 1 JD 8 


and was of opinion that there had been no delay made in P 

the voyage, except at the times which the captain had ex- v 

| | . preſsly appropriated to the crutſe: It is the cuſtom for letter; c 
"I of marque which. have not liberty to cruiſe, to chaſe when ti 
| they fall in with an enemy's ſhip: He was never cautioned v 
| , againſt it, and had chaſed frequently under fuch circum- w 
| ftances. In like manner, without ſuch liberty to cruiſe, it W 

is cuſtomary, and permitted, to letters of marque, to go te 


ö 
N 
| three or four points out of their direct courſe, for the pur- to 
Poſe of ſpeaking thips, and he did not conſider any of the ec 
acts done by the captain, before the 14th of March, as or 
cruiſing.—The defendant's counſel read ſeveral entries from 
the journal, to ſhew different inſtances of chaſing, and quit- W ot 
ting the direct courſe to ſpeak ſhips, between the 7th and co 


14th of March. They then called a witneſs, who had allo m 


commanded a letter of marque, during the laſt war, and pc 
who ſwore, that he thought the ſhip, by what appeared WW ca 
from thoſe entries, was to be conſidered as cruiſing between tel 
the 7th and 14th. The counſel for the defendant called ſeve- po 
ral other perſons; two of whom were brokers. His witneſl- . 


es concurred in thinking, that by the terms of the policy, . 
| ; cruiſe 


rdered 
bock. 
April, 
WO or 
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cruiſe muſt be on fix ſucceſſive weeks, not interruptedly, 
and at intervals.— The two witneſſes examined on the other 
fide thought, on the contrary, that the policy did not import 
any ſuch reſtriction ; but they admitted, on the one fide 
and the other, that they only ſpoke their opinion, and could 
ſay nothing of any uſage, none of them having ever known 
a caſe circumſtanced like the preſent, The defendant, up- 
on the above evidence, ſet up a two-fold defence: 1 . If the 
cruiſe was to be conſidered, as having been continued from 
the 5th, inſtead of from the 14th, of March, to the 17th 
or 18th of April, then the ſhip had cruiſed above fix weeks, 
at different intervals, and conſequently the terms of the po- 
licy had been departed from: But, 2. If the jury ſhould not 
be of that opinion, ſtill, from the words of the policy, as 
well as the nature of the thing, the ſix weeks were meant 
to be ſucceſſive, and uninterrupted, and therefore expired 
at the end of fix weeks computed from the 14th of March. 

The Judge declined giving any direction, or opinion, on 
this laſt point, it being agreed that the opinion of the court 
ſhould be taken upon it. e 

r. In ſupport of the verdict, it was, now, contended, on 
the firſt point, that it was a queſtion of fact, proper for the 
deciſion of the jury, When the cruiſe began. The captain 
had poſitively ſworn that it did not commence till the 14th, 
and the jury had believed him. As to chaſing an enemy's 
veſſel which appears in view, or going a little out of the 
courſe to ſpeak to a ſhip, Mat is never conſidered as a devia- 
tion, in the caſe of a letter of marque. It is what they al- 


ways do, and, it being known to the under-writers that this 


was a letter of marque, no expreſs licence, or ſtipulation, 
was neceſſary, to protect her in that reſpect. But, if a let- 
ter of marque quit the direct courſe of the voyage on purpoſe 
to look for prizes, tat is a deviation, unleſs ſhe is protect- 


ed under a particular licence; for the difference, and the 


only difference, betweena letter of marque and a privater, is, 
that the ſole object of the latter is cruiſing, the principal 
object of the former, a trading voyage. 2. The natural 
conſtruction of the licence in the policy is, that ſix weeks, no 
matter how made up, may be employed in cruiſing. Sup- 
poſe, on the fecond day of the cruiſe, a prize had been taken, 


carried back to M. ford, Falmouth, or Ireland. Can it be con- 


tended that the time employed in bringing the prize into 
port, muſt have been computed as part of the ſix weeks? 
The broker's conſtruction ought to bind both parties; he is 

a ſort. 
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a ſort of a middle man, equally the agent of the inſurers and 
inſured. * Beſides, in this caſe, Kenyon was actually in part- 
nerſhip with one Slater, as a broker, and this very Slater was 
an under-writer on the policy. 


On the other ſide, the counſel contended, that a great deal 


of inadmiſſible evidence had been received. That the queſ- 
tion, whether the fix weeks were to be ſucceſſive, was a mere 


point of conſtruction on the words of the policy, and the o- 


Pinion of Kenyon, or the witneſſes, ought not to have been 


given in evidence. If indeed there had been proof of any ge- 
neral uſage, that would have been admiſſible, but nothing of 
that fort was attempted. If the plaintiffs? conſtruction were 
to prevail, a captain might watch occaſions when the wind 
was directly in his teeth, and then declare that he ſtopped 


cruiting, and was to be conſidered as purſuing his voy- 


age. They ſaid nothing on the firſt point. | 

Lord MANSFIELD— This was merely a queſtion of con- 
ſtruction, on the face of the policy, and, unleſs an uſage 
could have been ſhown in favour of this deſultory cruiſing, 
calling witneſſes to ſupport it, was calling them to ſwear to 
mere opinion. None of thoſe produced Knew of any inſtance, 


and, therefore, their evidence ought not to have been receiv- 


ed. Yet, I dare ſay, their teſtimony had great weight with 
the jury. The meaning of words depends on the ſubject. 
The inſtructions were not read, but they ſhew the meaning 
very clearly, for they run thus, © To cruiſe fix weeks, and 


then proceed to Antigua 1].” There can be no general 


rule. Here, the ſubject- matter, in my opinion, is deciſive to 
ſhew that the ſix weeks meant one continued period of 
time. A cruiſe is a well known expreſſion for a conned ed 
portion of time. There are frequently articles for a month's 
cruiſe, a fix - weeks? cruiſe, c. Such a liberty as in this 
caſe, io a letter of marque, is an excuſe for a deviation But 
what is contended for by the plaintiffs, is impoiſible in prac- 
tice. Suppoſe the ſhip returns diredly back, cruiſing for the 
ſpace of a week. She may then take perhaps three weeks to 
return to where ſhe hail been, Can ſhe then renew the 


cruiſe, and return again, and fo repeatediy? The voyage, 


in that way, might lait for years. But the true meaning is, 
Iwill excuſe a deviation for fix weeks.” The inftruct- 
Ons, although it happens that they were not read, ſtrike me 
uchi, Another argument: Six weeks is a continuation, a 

| | congregate 


[i] They were in court, and had been Rated by the counſe! for the de- 


fendant, 
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and congregate denomination of time. If they had meant ſepa= 1780. 
MEL rate days, they would have faid 42 days. 7 — 
Was | | The rule made abſolute. Barpdi. 
deal | 
ueſ- „ 
— The KING again/ft RouTLEDGE. | 
25h 5 | g 
| | 4ta Nov, 

ge Js ge | : 5 
g of N indictment having been found againſt the defendant, A college 
vere A at the quarter-feſſions tor the city of Oxford, for 8 
vind fuſing to take upon himſelf the office of conſtable for one onde in 
»ped the wards in that city, it was removed by zertiorart into this the city out 
voy- court, and came on, for trial, before 5ULLER, Juſtice, at PTR we 

| the laſt ſummer aſlizcs tor the county of Oxford, on Friday, ne 
on- the 28th of July, 1780. | the univerſity: 
age The indjAmeut contained two counts. The fir/? ſtated, #8. Barn 
Ing, generally, that the defendant, being an inhabitant, and re- hs Hoe, he 
r to ſiding in the ward in queſtion, was on, Sc. /awfu!ſy and in is exempt 
nce, due manner elected, nominated, and appointed by F. TJ. alder- _— — 
eiv- man of that ward, and one of the juſtices for the city, into — as. 
with the office of conſtable for the ſaid ward; that he afterwards tlie city d 
ect. had notice of the appointment, and was ſummoned to appear 
ning before . J. and E. T. two other juſtices o: the city, to be 
and ſworn in. The /econd count alleged, farticular'y, that Ox- 
eral ford is an ancient city, that, from time immemorial, there 
e to had been accuſtomed to be four aldermen of the ſaid city, 
d of and that each of ſuch aldermen ſhould and might on the 
aed zoth of September, every year, (or the day following, if the 
th's 20th of September ſhould be a Sunday,) clect and chooſe, and 
this of right ought to elect and chooſe, a fit and able perſon, Oc. 
But to be conſtable, in and for the ward to which ſuch alderman 
race | ſhould reſpegively belong; that the ſaid defendant was an 
the inhabitant, Sc. and a fit and able perſon, and that the ſaid 
s to J. T. then was one of the aldermen of the ſaid city, to wit 
the for the ward in queſtion, and that, on the ſaid 30th dav of 
age, Seftember, in the year, Cc. the ſaid J. 7. did duly and lu]. 
815, fullv elect, chooſe, and appoint the defendant, &c. (Then 
Cti- ſtating the notice and ſummons, as in the former count, and 
me concluding that notwithſtanding the electien and appoint- 
1, 4 ment the defendant refuſed to take the oath, Wc.) 
ie The defence conſiſted; 1. In putting the proſecutors on 


proving the cuſtom as laid in the ſecond count of the indict- 
ment; 2. In ſhewing that the defendant, being matriculated 
| in 
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the univerſity; and entered on the buttery-books of Brazen 


Neſe College, as barber to the college, was not liable to ſerve 


as conſtable, although he reſided, and kept a batber's and 


perfumer's ſhop, in one of the wards of rhe city. 
The evidence for the proſecution, with regard to the cuſ- 


tom, was; that, on the zoth of September, (or the 11t of 


October), annually, a meeting is held, in the town-hall, of 


the mayor, four aldermen, and aſſiſtants, at which the new 


mayor is ſworn in, and the city officers, viz. conſtables, &c. 
appointed; that, on ſuch occaſions, the hall is open to every 


body; that cenſtables are never appointed but at that meet- 
ing; hut that none of the members of the corporation ever 


interfere in their appointment except the aldermen, each of 
whom appoints one for his own ward; that this is done in the 
following manner : the old conſtable delivers in a lift of all 
the perſons in his ward fit to ſerve the office, and the alder- 
man of the ward names one from that liſt. 

With regard to the liability of the defendant to ſerve, the 
proſecutors, after proof of the defendant's refidence in the 
ward, and his keeping a ſhop there for pertumery, toys, &c; 
endeavoured to ſhew, that, in many inſtances, perſons of a 


like deſcription, viz. barbers, cooks, &c. of different col- 
leges, had ſerved the office. They had given notice to the. 


defendant to produce the matriculation- books of the univer- 
ſity, in order to prove the matriculation of thoſe perſons, 
but, as the books had not been inſpected before, and there 
was no index, they were not able to find the names of any 
of them. It was admitted, on the part of the defendant, 
that the Vite Chancellor of the univerſity often directs his 
warrants to be executed by the city conſlables. 

The defendant's counſel, on the queſtion concerning the 
cuſtom, read a clauſe in the charter of 3 Fac. 1. to the city 
of Oxford, by which it is provided, that conſtables, &c. of 
the city, in caſe of vacancies, ſnhall be choĩen by the mayor, 
Sc. and rommona ly, or the major part of them; de civibu 
« civitatis predifie.” They alſo read the conſtable's oath, 
by which he is bound to attend the city court, &c. 

On the other head, they proved the defendant's matricu- 


lation in the univerſity books; that he was barber of Brazen 


Noſe College; and that an ancient fee is annexed to that office, 


- which was regularly paid to him; that the office of barber is 


taken notice of in the ſtatutes of the college; and that the 


defendant, if the members of the college choſe, was bound 
| to 
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to act as their barber, and, on one or two particular occaſions 
in the year, to attend at the college as a ſervant ; that he ac- 
tually had regularly attended on thoſe occaſions, but was not 
then employed in the exerciſe of his trade as a barber. They 
then read a paſſage from a charter of Ed. 4. reciting a com- 
poſition made between the univerſity and the city, in the 
reign of Edu. 1. as follows. | | 

« Ad hoc etiam, quod priedicti major & burgenſes que- 
« runtur, quod, cum per cartam domint regis non ceduntur 
« aliquæ libertates alijs in precicia, villa, quam ſcholaribus 
« univerſitatis prædictæ, et illi ſcholares ſint exempti a com- 
«© munitate predicts ad reſpondendum coram eis, vel ſimul 
“ cum ipſis, de aliquibus rebus ipſum dominum regem vel 
«© communitatem prædictam tangentibus, prædicti cancels 
* larius & ſcholares, per procuratores ſuos, alios bi ap- 
„ propriant, et qui non ſunt ſcholares, ut ciſſores, barbatores, 
« ſcriptores parcaininarios, & hujuſmodi, qui non ſunt de ju- 
& riſd1ctione ſui, & qui habent, in eAdem villa, uxores, fa- 
« miliam, & mercandiſas ſuas, & hoc ad grave damnum 
« domint regis, & firmariorum ſuorum Ad quod, per 


a 


« predictum cancellarium & magiſtrcs, ac etiam per præ- 


« dictos majorem & burgenſes, unanimiter eſt concordatum, 
« quod, de cztero, nullus gaudeat /ibertatibus ſeu privilegiis 
« univer/itatis prædictæ niſi clerici et eorum familiæ et ſer- 
« vientes, parcaminarii, /uminarii (a), ſeriptores, barbatores, 
„& alt homines de officio, qui ſunt de robis ipiorum cleri- 
% corum.” | 

They alſo produced an indenture, or ſort of agreement, 
between the univerſity, and the city, in the 37th year of 
Fien. 6. 1459, by which agreement the city admitted, that 
the magiſtrates of the univerſity were joint conſervators of 
the peace, and the particular perſons entitled to the privi- 
leges of the univerſity were enurnerated, and, among them, 
burkers, with their houſpho!d, There was, however, no 
evidence given to ſhewꝭ the extent of thoſe privileges, or 
whether the exemption from ſerving the office of conſtable 
was included in that general expreſſion. It appeared that 
the preſent corporate name was the ſame as in the charter 
of 3 Fac. 1. In a modern corporation book, beginning in 


| the year 1776, the title of the entry of the meeting on the 


36th of September, was“ For the election of officers,” and 
nothing was ſtated in the book of any other buſineſs being 


adi. e. Illuminators of manufcripts, Hence probabl y the 
word “ Linner.“ | 
| RA done 
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done at ſuch meeting. It mentioned nothing of the mode of 


electipg the conſtables; the entry of the election of each be- 


ing ſimply, A. B. was choſen conſtable for the ward of 


C. and {worn in.”— | | 
After the evidence was cloſed, it was contended, at the 
trial, on the part ofthe d<iendant;—1. That the proſecutors 


had not proved the cuſtom #s laid. The prefence of the 


mayor and aſſiſtants appeared to be neceſſary at the meet- 
ing, and it alſo appeared to be part of the uiage that each 
conſtable ſhould be named out of a lift delivered in by his 
predeceſſor. But neither of thoſe circumſtances were laid as 
part of the cuſtom, in the ſecond count of the indictment. 
The uſage, as proved, ſeemed, it was ſaid, to ſhew, that 
the election was made according to the charter of 3 Fac. 1. 
not by any preſcriptive right, for that, although the nomi- 


nation for each ward was, de facto, left to the alderman of 


| barber having ſerved as conſtat 


that ward, yet the meeting was open to the whole corpo- 
rate body. (The counſel tor the proſecution ſeemed, at the 
trial, to admit that the irt count was too general, and could 
not be ſupported.)—2. It was inſiſted by the defendant's 
counſel; that, ſuppoſing the cuſtom had been proved to exiſt 
as laid in the indictment, and that the appointment had-been 
agreeable to the cuſtom, {till the defendant muſt be acquitted, 
becauſe he was clearly entitled to the privileges of the univer- 
ty, and, as 10 inſtance had ſows ſhewn of a matriculated 
le for the city, the exemp- 
tion from that office ought to be conſidered as one of thoſe 
privileges. | | 
To theſe objections it was anſwered;: — 1. That, as to the 


charter af 3 Jar. 1. it was out of the queſtion, for that Ox- 


ford is a city by preſcription, and it did not appear that the 
city had ever acccpted that part of the charter relied on by 
the defendant. With regard to the variance between the 
evidence and the cuſtom as laid, it was not material; it had 
not been ſaid, by any of the witneſſes, that the meeting was 
neceſſary to the appointment of conſtables; it was only proved 
that, in fact, they had been appointed at that meeting; but 
7/iat was merely matter of convenience, becauſe the alder- 
men muſt meet in the hall that day, in order to ſwear in the 
mayor.—2, The exemption claimed could not be ſupported 
on the. indefinite and general expreſſions in the ancient 
inſtruments which had been read, eſpecially as the 
defendant was merely a colourable ſervant of a . 
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and others, who, de facto, ſtood in ſimilar predicaments had 


been proved to have ſerved the office. 


BuLLER, Juſtice, in ſumming up to the jury, ſaid, there 
were two diſtinct queſtions in the caſe, perfectly independant 
of one another, and he would take their opinion ſeparately 
on the firſt, becauſe, if that opinion ſhould: be one way, it 
would become unneceſſary for them to conſider the other 
queſtion. He then iaid, that, if the practice was at all re- 
concileable to the charter, Hat mult be taken as the autho- 


rity and rule for the appointment of the conſtables; and that 


it ſeemed to him, that the nomination by the aldermen might 
be conſiſtent with an eleclion by the mayor, &c. and com- 
monalty, It was not denied that part of the charter had 
been accepted; the preſent corporate .name- was that given 
by the charter; and he was inclined to think, that a charter 
muſt be accepted in toto, if at all [1]. There was no /i/f. 
mentioned in the indictnient, yet nat was proved to be an 
invariable part of the uſage. The entries in the book, re- 
lative tothe meeting, ſeemed to ſhew, that the chief, if 
not the only, purpoie, was the eleCtion of officers. Upon 
the whole, he inclined ſtrongly for the defendant, on this 
head, . 

Ihe jury, however, which was ſpecial, but conſiſted 
chiefly of tales men, found this queſtion for the proſecutors. 

The judge afterwards ſtated, and obſerved upon, the 
evidence on the head of the exemption; and ſeemed to 
think, that it was to be preſumed that this was compre- 
hended in the general word“ privileges,” unleſs the contra- 
ry had been ſhown. ; 

The jury, however, found this queſtion alſo for the pro- 
ſecutors; and there was a general verdict againſt the de- 
fendant. | 

On T hur/day, the oth of November, Bearcroft obtained a 
rule to ſhew cauſe, why a new trial ſhould not be granted, 
and, this day, the cafe was argued, by the Attorney General, 
Hiworth, Dunning, and M. Jones, for the proſecution, and 
Bearcroft, and Th. Milles, for the defendant. 

In ſupport of the verdict it was contended: 1. That, ſup- 
poſing there was a material variance between the evidence 
and the fecond count, yet the firſt count was ſufficiently par- 
ticular, and might well be ſupported: 2. That the variance 
between the evidence and the ſecond count was not material; 


[1] Vide Rex v. Cambridge, E. 5 Ges. 3. 3 Burr. 1656, 1661, 1663. where 
it is held, that a geg corporation muſt accept a charter in ſete, or not at all; 
but that one already exiſting, may accept one is part, | 

| | | there 
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there was no proof that the preſence of the mayor and com- 
monalty was a neceſſary part of the cuſtom, nor that the al- 
dermen might nat nominate perſons not contained in the old 
conſtable's liſt; and, upon the whole, the evidence on this 
head was ſufficient to be left to a jury: 3. That it was too 
violent a preſumption to imply, that, under the general ex- 
preſſion of“ privileges of the univerſity,” this exemption was 


included. In every caſe of pariſh- offices, which are of ge- 


neral utility, all inhabitants houſeholders are liable to ſerve, 
unleſs there is an expre/s exemption. There might be ſome 
reaſon for ſuch'a claim, by thoſe ſervants of colleges who 
are hound to conſtant attendance, but this man was little 
more than a nominal ſervant, and belonged much more to 
the city than to the univerſity. However, the office of 
conſtable is of ſuch a nature as to be equally beneficial to the 
univerſity as to the city, and therefore there is no very good 
reaſon why any member of either body ſhould be exempt 
from ſerving. It was, moreover, proved at the trial, that 
ſeveral college barbers had ſerved the office: It is notorious, 
that all college ſervants are matriculated : Therefore, though 
the entries of the matriculation of thoſe men had not been 
found, the jury might fairly preſume, that they had been 
matriculated. If they were, thoſe inſtances completely 
overturn the pretended right of exemption.” 

For the defendant, it was inſiſted,— 1. That the jr/? 


count, moſt clearly, could not he ſupported. Conſtables, 


by the common law, are appointable only at the court leet, 


o, in default of appointment there, by the conſervators of 


t ie p ꝛce, of at the quarter ſeſſions, A corporation, as 


ſuch, has 20 riglit to'appoint conſtables. Fhey muſt entitle 
themſelves to it, under ſome particular preſcription, or 
grant. Hence, in indictments of this ſort, it is held indiſ- 
penſably neceſſary that ſuch grant, or preſcription, ſhonld be 
alleged, and plainly ſet forth; 2 Hawk. Pl. Cr. cap. 10. S 46. 
Rex v. Varus (a), Rex v. Barnard (b) 2. As tothe variance 
between the evidence and the cuſtom laid in the jecond count, 
it is material and fatal. By the cuſtom proved, the perſons 
eligible are limited to the conſtable's liſt ; by the cuſtom Aid, 
there is no ſuch reſtriction. According to the evidence, the 
appointment muſt be in a corporate meeting; according to 
the indiftment, no ſuch meeting is requiſite, —3. As to 
the exemption, there is no diſtinction to be made between 
the defendant's caſe, and that of the higheſt mem- 


bers of the univerſity; he is entitled, like them, to the 


e 672 * M. 21 Car. 2. Mad. 24. (l.) B. R. H. 9 Will. 3. 
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IN THE TWENTY-FIRST YEAR OF GEORGE Ill. 
ivileges of the univerſity, and therefore the queſtion on this 


head comes to be, whether every member of the univerſi- 


ty is liable to ſerve this office. I he counſel for the pro- 
ſecution feel the abſurd extent of the propoſition when 
ſtated in this manner, and, therefore, would diſtinguiſh the 
defendant from the members of coileges, by the circym- 
ſtance of his non-reſidence; but it is a notorious fact, that 
rione of the ſervants of colleges reſide within the college, 
except the porter, Are no ſervants, but the porters, en- 
titled to the univerſity privileges? Every college is ſitu- 
ated locally in ſome of the wards of the city, and, there- 
fore, every inhabitant of a college is alſo an inhabitant of 
the city, ſo that the exemptions which members of col- 
leges enjay muſt be perſonal pgs, not at all depend- 
ing on their not inhabiting in the city. The privileges, by 
the agreement in the reign of Hen. 6. extend to batbers 
with their houſeho!d. This expreſſion goes very ſtrongly 


to ſhew that perſons of the defendant's deſcription are 


entitled; for barbers with their fouſe/o/d cannot be ſuppoſed 
to have lived within the walls of a college. | 
reaſons evince that the exemption claimed by the. defendant 
is among the privileges comman to all members of the 
univerſity. 1. That the univerſity has a court-leet is well 
known, and appears by the caſe of Ruſb v The Chancellor 


Scholar: of Oxford, in Salteld (a), as well as by the ſta- 


tute'of 13 El. cap. 29. which ratifies, to both univerſities, 
« all liberties, &c. /etes, law-days, Fc.“ Now the ap- 
pointment of conſtables is incident to every court-leet. 2. 
The magiſtrates of the univerſity are conſervators of the 
peace, and to ſuch the office of conſtable is neceſſary and ſub- 
ſervient. 3. Every matriculated perſpn is one of the homage 
of the univerſity court-leet, and liable to be appointed a 
conſtable there, and it is ſaid by Hawkins that no man can 
be of two leets (5). Much'leſs can the ſame perſon act, 
at the ſame time, as the officer of two different juriſ- 
ditions. Yet, it this exemption does not exiſt, a 
member of the univerſity may be appointed a conſtable 
both by the city and the univerfity. Many inſtances might 
be cited in which the court has expreſsly held perſons to 
be exempt from ſerving this office, becauſe it was in- 
compatible with their other duties: as attornies; becauſe 


they are attendant on the courts of juſtice ; Prouſe”s Caſe 


(e) e and a/dermen of London; becauſe they ought to be re- 


ſident in that city, and are finable if abſent ; Abdy's ons 7 
ore 


| (a) B. K. J. 1 Ann, 1 Salk. 343- (5). 2 Howk. 55 = 


ef. 12. (e) B. R. M. 10 Car. i, Cro. Car, 389. 
R. T. 16 Car. 1. Cro. Car. 589. 
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Lord Ma Ns T TELD—I am well perſuaded the reaſon 
which induced the counſel for the city to wave the gene. 
ral count, at the trial, was, that they knew it could not 
be ſupported. With regard to the cuſtom laid in the 
?cond count, the circumitance of the lift is an eſſential 
variance. The alderman cannot appoint, ad libitum, any 
one of his ward: he is confined to the return made by 
the former conftable. As to the exemption, the univer- 
ſity has a ſeparate juriſdiction eſtabliſhed by ancient wif. 
dom, and it is effential to its happinets and peace that this 
{ſhould continue. The body of the univerſity has always 
been kept diſtinct trom the city at large; and I believe 
every univerſity in the world is fo conſtituted, Who is 


it, in this caſe that claims the exemption? A ſervant 


Saturday, 
25th Nov. 
An officer or 
failo>z who has 
engaged to 
ſerve on boar 

a letter of 
mar que, for 
certain wages 
during the 
voyage and a 
ſhare of all 
prizes, is not 
entitled to any 
art of the 
33 if the 
ſhip is taken 


of a college, named in the ſtatutes, ' with an ancient 
fee, and duties which require attendance and ſervice in 
the college. All colleges have fervants of this ſort. 
For many years, ] had the honour of being counſel to one 
of the colleges, and had an ancient fee annexed to my 
office. It ſeems admitted, that, if the defendant refided 
within the walls of the college, he would be exempt. But 
it is certainly true, that none of the ſervants but the por- 
ter do live within the walls. Beſides, the agreement with 
the city, which declares that the privileges extend to bar- 
bers with their honſeho'd, overturns ſuch a diſtinction. In 
ſhort, the defendant ſeems to be a fully privileged per- 
ſon. I think the verdict, on both points, eontrary to evi-- 
dence. | Py, et YRS 


The rule made abſolute. [i] 


 ABERNETHY again/t LANDALE. 


"HIS action was tried betore BULLER, Juſtice, at the 
Sittings aſter laſt Trinity Term, when a verdict was 

found for the plaintiff, ſubject to the opinion of the court, 
on a caſe which (as far is material) itated ;—"That the 
d-fendant was captain of a ſhip called the I#/incheomve, 
which was provided with /cticrs of marque, and was to 
cruiſe for three months [2], and then proceed to the coaſt 
of Africa, and from thence to America: That the piain- 
tiff. in conſideration of 5/. by the month as wages, and 
of certain ſnares of all prizes which ſhould be taken by the 
„ 85 _ Wimovcombe 

b-fore ſhe compleats her voyage, although he ſhall have been ſent from the 


ſh/p before the capture as prize-raaſter on hoaid a prize taken in the courſe of the voyage. 


- 
* 


[1] There has not yet been any new trial had, (Vacation after T. 23 


re. 3.) x... 
[2] Supra, Syers v. Bridge p. 50g. 
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Winchcombe in the courſe of the cruiſe, — entered on board 
the ſhip, as ſecond lieutenant, and ſubſcribed certain articles, 
by which, among other things, it was agreed between the 
defendant as captain, and the piaintiff, together with ſeveral 
other perions, as the officers and crew of the ſhip; that the 
plaintiff, as ſecond heutenant, and the ſaid crew, ſhould re- 
pair on board, and proceed in the ſhip, and duly ſerve, in their 
ſeveral capacities and ſtations, in her intended voyage from 


Lindon to the coaſt of Africa, and at and from thence to ſuch 


place or places in America as the ſaid maſter, or other maſter 
or maſters for the time being, ſhould directs and from thence 


- 


1780. 
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hack to the port of London, or ſome other her diſcharging _ 


port in Great Britain; and that the wages or monthly pay to 


gew due to the ſaid officers, failors, and others belonging 
to the ſaid veſlel, for their ſervice on board thereof that pre- 


ſent voyage ſhould be paid to, and-accepted by them, in the 


manner following; viz. one halt part thereof at the port 


or places of the delivery of the negroes in America, and the 


remaining patt thereof, and alſo the wages which ſhould af- 
terwards become payable, within 30 days next after the ſhip's 


arrival at her port of diſcharge in Great Britain: That the 
| ſhip ſailed from London on the 25thot May 1779, and, on the 
iſt of Auguſt, took a Spaniſh veſſel, of which the plaintiff 
was appointed prize-malter ; That he carried her into Liſbon, + 


where he continued, till January following, in the care * 5 


the prize and her cargo, till the ſame were diſpoſed of by 


the agents appointed by the owners of the Mincſicombe, and 


atterwards took his paſſage to Englund, and arrived on the 


15th of February; That the V inc ſicombe, on the 3d of September, 


was taken by two Spaniſh men of war, in her paſſage to the 


coaſt of Africa, atter the tune limited for cruiſing, and be- 


tore her arrival at the port or place of delivery of the negroes 


in America, mentioned in the articles, or at her diſcharging 


port in Great Britain, or at any other port whatſoever, 


| The queſtion ſtated for the opinion of the court was, 


Whether the plaintiff was entitled to recover ( 38/. 7s. 8d.) 
the whole of the ſum demanded by the action [1], or any 


part of it. 


The cafe was argued, on Tueſcdlay, the 14th of November, 
by Ba/dwin for the plaintiff, and Ext ine for the defendant. 

For the plaintiff it was contended, that the juſtice of his 
demand could not be diſputed, ſince he had continued in 


[1] Being at the rate of sl. fer month, from the day the ſhip ſailed, to that 
the 


of ihe plaintiſf's return to England. - * 
| 12 3 


521 


FI 7 
* 
- — p — ns 7 2 —— 


522 


1780, 
— commend 
" ABERNETHY 

. , 
LANA R. 


casES IN MICHAELMAS TERM 
the defendant's ſervice till his return to England. He did not 


deſert the ſhip, but left her by the command of the detendant, 
It is indeed laid down as a general maxim, that freight is the | 
mother of wages, but the reaſon of that maxim is, that the | 
ſailors may have an intereſt in the ſafety of the ſhip, and may 
be thereby induced not to leave her in caſes of danger, but | 
to exert themſelves in her defence; but, here, as the plaintiff 
had, by the orders of the captain, left the ſhip, he could not 4 
act at all in her defence, and therefore the reaſon does { 
not apply in the preſent inſtance. Ihe rule is certainly not n 
univerſal, and without exception. If the ſhip is ſeized for h 
debt, or for having contraband goods on board, it has been 4 
held that the ſailors have a right te their wages up to the 4 
time of the ſeizure, becauſe, though the voyage was never 
compleated, that was owing to the act of- the owners, and 5 
not to any negligence of the crew. tl 
On the other fide, it was inſiſted, that, as the ſhip was p 
taken before any freight had been earned, the plaintiff could p 
recover nothing for wages. It a mariner is di/cAarged, he is ck 


and common mariners are exactly on the ſame footing ; as 


Grant (6). If the plaintiff had arrived from Liſbon before 


thought to have acted in another capacity than as one of 


to wages for the time he was on board the ſhip, thoſe wages 


entitled up to the time of the diſcharge, although the ſhip 
afterwards be loſt, but here the plaintiff never was diſcharged, 
With regard to all queſtions concerning wages, the officers 


was held in the caſes of Hooke v. Moreton (a), and _ v. 


the arrival of the ſhip, and ſhe had afterwards arrived ſafe, 
he, as well as the officers and crew on board, would have 
been entitled to wages up to the arrival; for he continued 
to belong to the fhip, and was ſtill ſubje& to the ſame con- 
ditions with the reſt of the crew. Bur, ſuppoſe he ſhould be 


the crew when he was employed in taking care of the prize, 
his remedy is not by proceeding for wages under the articles, 
(which was the only point gone into at the trial,} but he 
ought to bring an action, upon à guantum meruit, for work 
and labour. The court cannot now aſcertain or apportion 
what he may be entitled to in that reſpect. _ 

Balduin, in reply, obſerved, that the ſum might be eaſily 
apportioned. If the court ſhould think the plaintiff entitled 


would be calculated in the proportion of 5/. per month, and, 
as there was a general count in the declaration upon a quantum 
meruit, he might, under that count, recover likewiſe what he 


. (a) B. R. M. 10 Will. 3. 1 La. Raym. 397. 
(ö B. R. 1, 12. Will. 3. 1 Ld. Raymond 632. 
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earned during the time he had the care of the prize, which 


it would be reaſonable alſo to allow at the rate of the ſtipu- 
lated monthly wages. | . 1 
Lord MANSFIELD ſaid Baldꝛoin's diſtinction ſeemed equit- 
able, but that he thought it would be difficult to draw ſuch a 
line, for, that, after the plaintiff went on board the prize, he 
muſt ſtill be conſidered as belonging to the Winchcombe, _. 
' Dunning, on the ſame ſide with Erſkine, obſerved, that this 
ſhip had two characters, one tat ot a privateer, the other, 
that of a merchantman. That, in like manner, the plaintiff_ 
had two characters, the one, as an officer of a privateer, the 
other, as belonging to a merchantman. In the firſt charac- 
ter, no wages were due to him. The chance of a ſhare in 
prizes was the conſideration for ſerying in that capacity, and 
the plaintiff had in fact received that conſideration; and, if 
the ſhip had taken more prizes, his gains would have been 
proportionably increaſed. As belonging to the ſhip in her ca- 
pacity of a merchantman, he muſt be ſubject to the general 
rule, and, no freight having been earned, no wages were due. 
The court took time to conſider, and, as the caſe did not 
ſlate the whole of the articles, Lord MaNnsF1tLD directed a 
full copy to be ſent him. It appeared, however, that nething 
material had been omitted. | | | 
This day, his lordſhip delivered the opinion of the court, 
to the ee ooo | 
Lord MANnSFIELD—As a failor en board a fhip on a tra- 
ding voyage, the plaintiff 1s entitled to nothing ; for freight 
is the mother of wages, and the ſafety of the ſhip the mother 
of freight. The plaintiff's council endeavoured to ſupport 
his caſe on another ground, and contended, that he was en- 
titled to a ſum equal to his wages, upon the quantum meruit, 


for the care of the prize, The ſhip was a /eiter of marque, 


and, before her voyage, was to cruife for three months. All 
the crew were to ſhare in what prizes might be taken, in cer- 
tain proportions; and it is admitted that the plaintiff has had 
his ſhare of the prize which was actually taken, The queſtion 
then is, whether he can now make any demand, in the na- 
ture of wages, for the time he had the care of the prize; 
and the light in which it ſtrikes us, is this. The ſhip ſets out 


in a double capacity; ſhe is to perform a trading voyage, 


and to carry negroes from Africa to America; but before that, 
the is to cruiſe for three moths as a privateer. All demand 
on account of the trading voyage is gone. But, in her cha- 
ſacter as a privateer, the crew are entitled to no wages. 


They 
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They all run equal riſks, and take their chance of thei 
reſpective ſhare in prizes. | | 
The Faſtea to be delivered to the defendant, 


Mecir againſt JoaunsoN and another, Ad-. 
| miniſtrators of Lows. 


A CTION of debt on a bond. —The plaintiff, in his 
declaration, averred, that, after the death or Lowe the 
obligor, adminiſtration of the goods and chattels of the ſaid 
Lowe, at the time of his death, was duly granted to the de- 
fendants.— Lo this the defendants p/raded; 1. Phat ſuch ad- 
miniſtration was not granted to them; 2. Non eff fatium, 3. 
That they had full) adminiſtered.—On the two firſt pleas 
iſſue was joined. To the third, the plaintifF rep/red; I hat, 
on the 23d of January, 1780, the defendants had divers 
goods and chattels, which were of the ſaid Lowe at the 
of his death, in their hands to be adminifteres, with which 
they might have ſatisfied the plaintiff's debt. Upon this re- 
plication i ue was allo joined, | | 
The cauſe came on for trial, before Lord MAxsFrr:», 
at Guildhall, at the Sittings after laſt Trinity Term, when a 
verdi& was found {or the plaintiff, ſubject to the opinion of 
the court on à caſe reſerved. 1 
The caſe ſtated; That the plaintiff's demand aroſe on 4 
bond given him by Rap, Lowe deceaſed, dated the 6th of 
January, 1776, in the penal ſum of 240/. conditioned for 
the payment of 120/. and, that, on this bond, there was due 
to the plaintiff, at the time of the trial, the ſum of 142/ 
It then ſet forth an inguiftion taken on the body of Lowe, 
before the coroner of Liverſuole, on the 10th of Arie, 1779; 
by which, upon the view of the body, and the teſtimony of 
witneſſes, it was found; that he, being confined in the goal 
of that place on a charge of felony, had taken a large quan- 
tity of /audanum, on purpoſe to poiſon himſelf, and that he 
was felo de ſe. The caſe then ſet forth free other ex- 
hibits, viz. I. A memorial by the delendants, as treaſurers 
of the ſociety called “ T he Amicable Contributionſbip, or 
Hand. in Hand Office, for inſuring houſes and buildings 
ſrom fire,” to the conimiſſioners of the treaſury. 2. 4 
zwarrant, under the ſign manual, in conſequence of this 


memorial, directed to the advocate, and procurator 
VV ; general, 


thei” 
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general, or either of them. 3. Letters of adminifirotion 
granted thereupon to the defendants, by the archbiſhop of 
Canterbury. The ſubſtance of the memorial was; That Lowe 
had inſured, at the office of the defendants, the ſum of 23 50l. 
on a building called the Emanuel hoſpital for the blind, in 
Kentiſhtown, that the landlord of the building had 
alſo inſured 120@/. * upon it; That, afterwards, 


the building was conſumed by fire, and ſuſpicions 


ariſing in the minds of the directors, that this happened by 
the malicious and wilful act of Lowe, they had taken great 
pains to diſcover the truth, and bring him to juſtice, and, 
having received abundant circumſtantial evidence of his guilt, 


they procured a "warrant for apprehending him; That he 


was taken at Liverpeole, and committed by the mayor, to the 
goal of that place, to be conducted to London the next day; 


| but, that, to avoid public juſtice and diſgrace, he poiſoned 
kimlelf, and died a few hours after his commitment; That, 
upon the inquiſition beſore the coroner, he had been found 


feio de fe, and was ſentenced to be, and accordingly was, bu- 


| ried in the King's highway; That he died poſſeſſed of a con- 
ſiderable perſonal eſtate, particularly, 700. capital ſtock, 
three valuable leaſehold houfes, beſides furniture and other 

effects, which, the memorialiſts were informed, had been, or 


were about to be, ſeiſed for the King's uſe; That the land- 


| lord of the hoſpital had demanded the 1200/. of the office, 
and that they thought themſelves bound to pay it, and intend- 
ed ſo to do; and that, in proſecuting the enquiry and appre- 

| hending Lowe, the office had expended go/. 76 64; They 
| therefore prayed, that they might be paid rhe ſaid ſums of 


1200. and 901. 7s. 6d. out of the eſtate and effects of the ſaid 


| Lowe, or ſuch parts of the ſaid ſums as to their lordſhips ſhould 
| ſeem meet. The material part of the warrant was as fol- 
los:“ We do hereby command, that you appear on our 


re 


behalf before the prerogative court of Canterbury, and 
aſſert our #ig/t to the ſaid perſonal eſtate, and effects, of 
the ſaid Ra/ph Lowe, and thereupon obtain letters of admi- 
niſtration, for our uſe, unto (the defendants,) they giving 
good and ſufficient ſecurity, for their duly adminiſtering ond 
accqunting to us for the ſame.” The letters of adminiſtration 
were, in all reſ. pets, in the uſual form and words, except, that, 
after the concluding clauſe, v/z.** And we do, by theſe pre- 
* ſents, ordain, depute, and appoint you adminiſtrators of all 
* and ſingular the goods, chattels, and credits of the ſaid 
* deceaſed,” theſc words were added,“ For the uſe and bene- 


fit 


cc 


* 


c 


c 
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15 _ fit of FTI Mnifty.” After theſe exhibits the caſe proceeded 
ccd ſlate, that the defendants had received, under the above 


Meir 
ag dinſt 
Jon xsoN. 


circumſtances, from the effects of Lowe, the ſum of 11341, 


195. 1 d. and no more, and that, before the commencement 


of this action, they had paid the ſandlord of the hoſpital, 1205,. 
57. on his ſaid clairh, and had expended 90/.75.6d. in proſecu- 
rad the aforeſaid enquiry, and in the apprehending of 
e. 35 535355 

If the court ſhould be of opinion that the plaintiff, under 
the circumſtances, was entitled to recover, a verdict was to be 
entered for him; with 1s damages, and 40s. coſts, and the 
F0/tea to be indorſed,““ That the defendants had poſſeſſed aſ- 


* ſets of Lowe, ſufficient to ſatisfy the plaintiffs demand.” If 


they ſhould think he was not entitled to recover, then a non- 


ſuit to be entered: The caſe was argued, on Friday, the 


24th of November, by Roske, for the plaintiff, and Davenport, 
for the defendants: The court deſired Davenport to be- 

in. | | | ; 
: He argued to the following effet.—As it appears that 
Lowe was felo de ſe, by the record of inquiſition, fat is con- 
cluſive evidence of the King's right, againſt- all the world, 
There was a time in this country, when the Crown had an 
immediate right tothe effects of inteſtates, without the inter- 
poo of the ordinary; or metropolitan, This at leaſt is 
aid down by Lord Cole, in Henfloe's caſe (a). It is true the 
doctrine of that caſe is denied in Manning v. Napp (b). But, 
whether the law was ſo, or not, makes no difference in the 
preſent caſe; for, as the party died fe/o de ſe, the whole veſ- 
ted immediately in the Crown, and the King might have ta- 
ken poſſeſſion of the effects by the ordinary proceſs of 
extent, ſo that the letters of adminiſtration are to be conſi- 
dered as mere waſte paper. I ſuppoſe, however, that, in prac- 
tice, it has been thought neceſſary, ſince the caſe of Manning 
v. Napp, tor the Crown to take the aſſiſtance of the ordinary, 
in appointing proper perſons to collect, but ſuch perſons can 
have no authority to admini/ter, the effe&s. Being forfeited, 


they are not the ſubje& of adminiſtration. Before the ſtatute 


of 13 Edw. 1. cap. 19. the ordinary could neither ſue, nor be 
ſued. If he got poſſeſſion of the inteſtate's effects he might 


keep them. By that ſtatute, he was rendered liable for the debts 


of the inteſtate, as far as the goods ſhould extend; and, by 31 


Edw. 3. ſfat.1. cap. 11.he was made compellableto grant ad- 
miniſtration of the inteſtate's goods, to his next, and moſt lawtul 
5 | | friends, 


(a) T. 42. EI. 9. C. 38. 5. 5 
(6) B. K. 7. 427 U 1 1. Salk. 37. 
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friends, who were thereby authoriſed to ſue for debts owing 
to him, and ſubjected to ſuits for what he owed. But, in this 
caſe, could the ordinary have been ſued under the ſtatute of 
Edu. 1. or compelled to grant adminittration under that of 
Ed. 3? The inteſtate left no effects to be adminiſtered. 
The defendants are merely receivers. They cannot be ſued, 
nor have they any right, under the letter of adminiſiration, to 
retain for any debts due by the inteſtate to themſelves. It 
was abſurd to make out the letters of adminiſtration ip the 
{ uſual form. However, the additional clauſe, properly, di- 
| reds the defendants to act for the uſe and benefit of his Ma- 
jelly. The effects veſted completely in the Crown by the 
forteiture, but, as the inſurance office | ſuffered a material 
injury by the very act in conſequence of which the forfeiture 
took place, they had a fair equitable claim, and they have re- 


| ceived an authority to collect. But ſtill the /frid? right is re- 


ſerved; and the Crown may diſpoſe of the effects, when col- 


lected, as it thinks fit. Becauſe it was held, in the caſe of 


Manning v. Napp, that the King could not grant ſuch an 
| authority by letters 22 the practice has been, for him 

to ſend to the eccleſiaſtical court, to have a deputy appoint- 
ed to collect the effects, for his behalf. It would be ſtrange 
if this aſſertion of his right ſnould be conſtrued to diveſt that 
very right, and to entitle the creditofs to what by law be- 
longs to the King. This action is founded on the ſuppoſiti- 
on, that the defendants are liable to the debts, in conſe- 
quence of the letters of adminiſtration; but the complete 
anſwer is, that no letters of adminiſtration have been grant- 
ed to the purpoſe, and which have the effect, of making 


them anſwerable for the debts. If the plaintiff has any 
| equitable claim, if he is entitled to favour, he ſhould apply 


by petition, as the defendants have done. This action is 
founded upon a claim of ſtrict right, and, if it is ſupported, 
the King will loſe one of his great prerogatives, and, the 
title of the Crown found of record, by the inquiſition, be 
diveſted by the a& of the eccleſiaſtical court. | 
Rogke=—"This is not a new practice. It is of courſe for the 
Treaſury to aſſiſt parties in ſuch caſes, when they can ſhew 
| ſuch an equitable right. I admit that the Crown does not 
take the goods of felons ſubject to their debts. But, al- 


though, by the prerogative, the property veſts in the King 


| diſcharged of all demands, I inſiſt that he may wave, and 
that in this caſe he has waved, his prerogative in that reſpect. 
| He may exerciſe the prerogative of mercy, in regard to for- 


feited | 
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1780. feited property, as well as life. Though this branch of the 
CAS revenue, by the civil liſt act, makes part of the aggregate 
Meir fund, yet an expreſs power of diſpoſing of it is reſerved (4), 
againſ® As the power is undoubted, the only queſtion is, in what 
Jonxson. manner it has been exerciſed in the preſent inſtance. Now 
it ſeems to be clear that the Crown has directed adminiſtra- 
tion to be granted for the general benefit of the creditors, 
' reſerving a right to diſpoſe of the ſurplus; which no doubt 
was intended for the defendants. Is this inconſiſtent with 
law? Moſt certainly not. The ordinary is bound by ſtatute 
to grant adminiſtration for the payment of the inteſtate'; 
debts; but, even before any poſitive direction by ſtatute, he 
* was bound in cenſcience ſo to do, and the chancellor would 
now, independant of any ſtatute, compel him. Here, both 
the Crown and the ordinary are concluded; The Crown, by 
the ſign manual; The ordinary, by the letters of adminiftra- 
tion. What was the intention of the Crown, asir is to be 
collected from the proceedings? The letters of adminiſtra- 
tion were granted upon the application of the king's advocate 
general, in conſequence of a warrant from his Majeſty, ard 
by them the detendants are (in the uſual form) exprefsly di- 
- rFeCted to pay the debts of the inteſtate. Ihe concluding words 
can only mean that they are to account to his Majeily ſor the 
” 6verplus, All parties intereſted have concurred in giving va- 
lidity to the letters of adminiſtration: The King, by com- 
eh manding his advocate to apply for them; the ordinary, by 
granting, and the defendants, by acceptizg, them. 

Lord MANSFIELD aſked if there were many inſtances of 
this ſort, (as had been alleged in the argument for the plain- 
tiff,) and it ſeemed to be agreed, that it was common for the 

Crown, in cafes of outlawry, to grant a ſign manual to the 

creditor who has proſecuted to outlawry, 1 e Sen 0 

| His lordſhip ſaid, there was no doubt the juſtice of the caſe 
SF was with the plaintiff; but that there was a diſſiculty in point 
| of law; viz, whether a right veſted in the Crown could be 
| | waved or relinquiſhed in any other way but by matter of re- 
| cord. The Kang, his lordſhip ſeemed to think, could not, in 
| point of law, reſort to the eccleſaſtical court for adminiſtra- 
| tion, the forfeiture having, io facio, veſted the whole in him. 
= But then he aſked, whether the deſendants, who had, de fas 
accepted theſe letters of adminiſtration, could now object 
-þ | | to 


i 


1 (a) 1An. H. 1. cop. 1. 8 8. 
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them. They were not, he ſaid, void on the face of them; 


and if they had been granted irregularly, recourſe ſhould have 
Moi 
againſt 
J OHN80Ng 


been had to the eccleſiaſtical court to repeal them. 


Witirs, and BULLER, Juſtices, were of opinion, that, by 


the acceptance of the letters of adminiſtration, the defendants 
were precluded from queſtioning their validity, and operation; 
and BULLER, Juſlice, thought that, for that reaſon, none of 
the evidence which tended to impeach them otight to have 
been received at the trial. | 


ASHURST, Juſtice, concurred in thinking, that, if the let- 
ters of adminiſtration had been in the uſual form, the defen- 


dants were, by their acceptance, bound not to queſtion their 
validity. But he ſaid that the eccleſiaſtical court, in this 
caſe, had no inherent authority to interfere; that it was only 
authorized to act in conſequence of the ſign manual, and that, 
according to the terms of the ſign manual, the adminiſtration 
was to be granted, without any qualification in favour of cre- 
ditors, for the benefit of the Crown, and the defendants were 
to give ſecurity that they would duly account to the Crown. 
The eccleſiaſtical court, therefore, had exceeded its authori- 
ty, and the letters of adminiſtration, in as far as reſpected the 
payment of the debts, were a mere nullity; and there was no 
occaſion to apply for a repeal of them. He agreed that the 
juſtice of the cafe was with the plaintiff, and that he had a 
good ground to petition to be paid before the defendants, but 
was aſa, that, if the court ſhould decide that the eccleſiaſti- 
cal court could, by ſuch an ac, diveſt the property of the 
Crown, a dangerous precedent might be eſtabliſhed. 


The court took time to confider till this day, when Lord 


MansFIELD delivered their unanimous opinion as follows: 

Lord MANSFIELD (After ſtating the caſe) Upon the whole 
of the facts, it was argued, by the counſel for the defendants, 
that the perſonal eſtate of Lowe was veſted in the Crown by for- 
feiture, 1n conſequence of the ſuicide found upon record, and 
that this property could only be diveſted by matter of record, 
which letters of adminiſtration are not; That the plaintiffthere- 
fore had no right to recover againſt the defendants, but ought to 
apply to the favour of the Crown. But we are all of opinion, 
on conſideration, that theſe letters ofadminiſtration are not void 
on the face of them. There are many inſtances where ſuch ad- 
miniſtration may be granted for the King's uſe. Suppoſe Lowe 


had been a baſtard, or, being legitimate, had died without any 


next of kin, The king, in ſuch caſe, would have taken, as 
| | LI u/tinng 
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ultimus heres, but ſubject to the debts of the inteſtate, Net 


being void, we think the court cannot, in this caſe, enter into 
the ——_— whether the letters of adminiſtrationare voidable; 


and the ground of our opinionis, that the defendants who have 
acceptedand acted under them,ſhall not be permitted to deny 
their validity. That is jus tertij ; and we are of opinion that 


the evidence on that part ofthe caſe ought not to have been ad. 


mitted. | | | | 
The Poiea to be delivered to the plaintiff, 


The KING againſt WuatrBREAD. 


Rule had been obtained, in Eafter Term, 20 Geo. 3, to 


ſhew cauſe why a certiorari ſhould not iſſue to removes 
conviction, by the commiſſioners of exciſe, for the doubledu- 


ties on beer (a), into this court; and, in the ſame term, on 


Wedneſday, the 26th of April, cauſe was ſhewn, by the Solici- 
tor General (Wallace), and Wilſon. —Dunning, Davenport, and 
Cooper, argued in ſupport of the rule. 


It was oppoſed on two grounds; 1. It was contended that 


a certioreri would not lie, in any caſe, to remove proceedings 
before the commiſſioners of exciſe 32. That, in this caſe, there 
were not ſufficient reaſons laid before the court to induce them 
to grant the certiorari, even if it would lie. | 


Againſt the rule, on the genera) queſtion, it was ſaid, that 


there was not a ſingle example ſince the firſt eſtabliſhment of 


the board, where ſuch a writ had iſſued, although they try 


_ ſeveral thouſand cauſes in a year. As the ſtatutes had eſta- 


. bliſhed a court of appeal, tat was the regular courſe of re- 
dreſs, which thelegiſlature had pointed out, if parties thought 


themſelves aggrieved by the determination of the commiſli- 
oners. Bally. Partridge (b) was cited, as a caſe in which it 


had been held that when a juriſdiction is veſted, by act o 
parliment, in commiſſioners, a certiorari will not lie, unleſs it 
appear that they have exceeded their juriſdiction. | 


On the other ſide it was contended, that the caſe of Bally, 


Partridge had been often over-ruled [1], and the daily practice 


Was 
[Li] Rex v. Moreley T. 33 and 34 Geo. 2. 2 Burr. 1040, 1042. 


(a) Under 12 Car. 2. cap. 24. $ 33. 
(% B. R. T. 18 Car: 2. 1 Sid, 296. 
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was againſt it. It was an authority incident to the court to 
remove every conviction, and this could only be taken away by 
expreſs words. In many caſes under the exciſe laws, the pow- 
er of granting certioraris is expreſsly taken away, which is a 
ſtrong argument to ſhew that in all other cafes a certiorari 
will le. Thus, by 6 Geo. 1. cap. 21, S 20 21, it is ex- 
preſsly taken away, in the caſes there ſpecified. —Several 
authorities were cited (a), but no clear inſtance of a cer- 
tiorart directed to the commiſſioners of exciſe could be 
ſhewn. | | 

The caſe ſtood over for the opinion of the court, which 
was delivered, this day, by Lord MansFIELD, to the fol- 
lowing effect.— Lord MAN SFIEID— Though great induſtry 
has been employed, no caſe was produced in which a certio- 
rari has been granted, to remove proceedings before the com- 
miſſioners of exciſe. This circumſtance alone affords a ſtrong 
ground to ſuſpect that none is grantable; for, in the multi- 
plicity of buſineſs which occurs before them, it is natural to 
ſuppoſe, that ſome perſons, diffatisfied (whether right or 
wrong) with their determination, Would have wiſhed to re- 
move it before another tribunal. This has induced us to make 
further reſearches than the argument ſuggeſted, and to look 
very attentively into all the ſtatutes on the ſubject. The 
ſtatute of 6 Geo. 1, cap. 21. has a clauſe, which was not ob- 
ſerved upon at the bar, but ſeems very material. It is the 22d 


ſection. By the clauſe immediately preceding ($ 21, a for- 


feiture of brandy, arrack, rum, ſpirits and ſtrong waters, 1s 
created in certain caſes, and, in thoſe caſes, both appeal, and 
certiorari, are taken away. Then comes the ſection to which J 
refer, which inflicts a penalty upon the removal of ſweets 
without certificate, and enacts that the ſweels themſelves, to- 
gether with the caſks in which they are contained, ſhall be 
torfeited, and liable to be ſeiſed by any officer of exciſe. It 
then goes on and ſays, © That every ſeiſure and ſeiſures of 
© ſuch ſweets,&c.and alfo every other forfeiture and forfeiture, 
* which from and after, &c. ſhall, or may be made, by vir- 
tue, or in purſuance of any act, or acts, whatſoever, rela- 
ting to the duties ofexciſe, or to any other duty, or duties, 
18 W's the management of the commiſſioners of exciſe, 
* ſhall, and may be proceeded upon, heard, examined into, 
* adjudged, and determined, by the ſame ways and means, 

"Lil Z «and, 


fa) Warwick, qui tam, &c. v. White, Bunb. 106. Rex v. Tin- 
dall, 4 Burr. 2458. Anon. 1 Salk. 149. pl. 16. Rex v. Theed. 2 1,9. 
Raym. 1375. Regina v. Townſhend, B. R. M. 1710, cited by 
Cooper, from a MS Note of Cooper Juſtice. 2 
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c and, in the ſame manner and form, as is, and 


c are, herein and hereby, ſcribed, directed, or 
&« appointed, to be done, upon ſeiſures of brandy, arrack, 
ec rum, ſpirits, or ſtrong waters, not exceeding as aforeſaid, 
cc and that ſuch proceedings thereon ſhall not be liable to any 
appeal, or appeals, or #6 be removed by certiorari, any thing 
ce in this preſent act contained, or any lau, ſtatute, or provi- 
4c ſion, to the contrary thereof notwithſtanding.” Theſe 
words are certainly very comprehenſive, and feem large 
enough to include the preſent caſe; for this is a forfeiture of 
double duty. In the information it is ſtated, that the ſaid 
Whitbread hath forfeited double the value of the ſaid rates 
and duties of excife, and the adjudication is, That he do 
forfeit, t. But beſides that this is the natural conſtructi- 
on of the words of the clauſe itſelf, ſuch conſtruQtion is 
greatly corroborated by the ſtatute of 1 Geo. 2. flat. 2. 
cap. 16. $ 3, which was made expreſsly for the purpoſe of 
obviating ſome doubts that had ariſen upon the general pen- 
ning of the act of 6 Geo. 1. This third ſection of 1 Geo, 
2. cap. 16. after mentioning the 22d ſection of the former 
ſtatute, proceeds thus; “ In which clanfe ſome general 
« words are mentioned, concerning other for feilures to be 
© made, from and after, &c. by virtue, or in purſuance of 
* any act or acts,” Wc, upon which words a doubt hath 
« ariſen, whether, by the generality thereof, the right and 
„ liberty of appealing to the commiſſioners of appeals, from 
«© judgments given by the "commiſſioners of exciſe, in 
** cauſes and proſecutions on aceount of forfeitrites am of- 
1 fences relating to the duties of exciſe, and the juriſdicti- 
«© on and power of the commiſſioners of appeals to hear 
« and determine ſuch appeals, and alfo the tighœ and liber- 


e ty of appealing to the juſtices aſſembled at the reſpeQive 


«« quarter ſeſſions of the peace, in caſes where judgment, 
« or judgments, happen to be given, by two or more jul- 
« tices of the peace, in cauſes and proſecutions before 
« them, for, or on account of forfeittires, and offences, re- 
«« ſpectively relating to the duties on malt, &c. be not 
< taken — and repealed; now, for preventing and 
“ avoiding all ſuch doubts and queſtions, and declaring an 
« reeflabliſhing the right and liberty of appealing, in the 
<< reſpeQtive caſes before mentioned, be it enacted, that 
neither the ſaid act, nor any clauſe, matter, or thing 
< therein contained, did, or doth extend, or ſhafl be con- 


T ſtrued to extend, or to have extended, to take away, 
% repeal, or alter, the right and liberty of appealing, 
« in the reſpective caſes before-mentioned, or in any 


* of them, and, the right and liberty of healing 
* in the reſpective caſes before oned, and 
W de 
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« the ſeveral juriſdictions and powers, as well of the 


„ commiſſioners of appeals, as of the juſtices of peace aſ- 


« ſembled in their reſpective quarter ſeſſions, now is, and 
« are, and ought to continue, and be in the fame plight 
« and condition, as the ſaid right, liberty, juriſdictions and 


te powers, reſpectively was, and were, before the making 


« the ſaid act.“ It is obſervable on this clauſe of the ſta- 
tute of Geo. 2. that, in ſpeaking of the doubts, whether 
the right of . was not taken away, from judgments 
by the commiſſoners, in caſes of forfeitures, it adds, * and 
« offences relating to the duties of A which ſhews 


that the legiſlature did not mean ſpecific forfeitures only, 


but alſo pecuniary forfeitures, and, by mentioning appeals 
only, and not certiorarit, (which are ſpoken of in the ſame 
breath in the act of Geo, 1. and if there was a doubt about 
the one, there muſt have been the ſame about the other), 
it ſeems plain, that the legiſlature intended, that certiorarir 
ſhould be taken away, and that the right of appeal only 
ſhould remain. That it was thought ſuch a diſtinction was 
proper, and that an appeal ought to be preſerved, in caſes 
where the certiorari was taken away, is plain, becauſe, 
with regard to hides and malt, reſpecting which the appeal 
is ſaved, by the ſtatute of Geo, 2. the certiorari is expreſſ- 
ly taken away, by 9 Ann. cap. 11. 84), and 12 Ann. ft, 
I. cab. 2. 37 (a). As to the caſes which were cited at 
the bar, moſt, if not all of them, are inapplicable to the 
preſent queſtion. The Anonymous caſe in Salkeld was be- 
tore the ſtatute of 1 Geo. 2. In Warwick v. Maite, the 
court of Exchequer took cognizance of the cafe, becauſe 
the ſubject matter appeared to them not to be within the 
juriſdiction of the commiſſioners. In Rex v. Tindal, the 
application for the certiorari; was on the part of the 
Crown, and the judges ſaid, the King could not be pre- 


. cluded but by expreſs words, and the King is not named; 


nor can it be ſuppoſed that he is within the reaſon for 
taking away certiararis in any caſe, viz. to prevent vexati- 
on and delay. 'The only caſe which ſeems to apply is that 


of Rex v. Ted. That, indeed, was a cafe before juſtices 


of the peace, but the ſtatute of 6 Geo. 1. extends io pro- 
ceedings before them. It does not, however, appear that 
there was any litigation, in that caſe, about granting the 


certiorari, for the report mentions only the argument for, 


and againſt, ſupporting the conviction, and it is probable 
the proſecutor being adviſed that it might be maintained, 
(which was the deciſion of the court,) he did not think 

| it 
(4) Vide alſa 12 Car. 2, cap. 23. $ 36. 
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1780. it worth while to object to the certiorari. We are all © 
opinion, that, in this caſe, a certiorari does not lie. But 
The Kixe jf it did, it muſt be granted upon cauſe ſhewn, and, as the 
were in, @ffidaviis in ſupport of the preſent application, do not pro- 
| ceed upon any alleged want of yuriſdiftion, but contain 
objections to the conviction on the 'merits, the court would 
not grant the certiorari, if they had power to do it, for thoſe 
objections are, more properly, the ſubjeQ matter of an ap- 
peal, and the defendant has not choſen to reſort to that 


remedy. 
The rule diſcharged [I]. 


[1] There were two other rules of the ſame ſort, which had been ob- 
tained by two other brewers, of the names of Hall, and Green, at the 
ame time with this, and were ditcharged at the ſame time, without ar- 
gument. $2 A 5 
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a | Tueſday, 
| PEARSON againſt ILES. 23d 3 
CrloN of debt on the ſtatute of 5 El. cap. 9. I The further 
: recompence 
12, the words of which are: 1 


„That if any perſon, or perſons, upon whom any pro- cap. 9. $ 12 


ceſs, out of any of the courts of record, within this realm, 28ainſt a wit- 
neſs for noa- 


or Wales, ſhall be ſerved, to teſtify, or depoſe, concerning attendance 
any cauſe, or matter depending in any of the ſame courts, muſt be at- 
and, having tendered unto him, or them, according to his, ſeſſed by an 
or their countenance, or calling, ſuch reaſonable ſums of 97 the“ 


money, for his, or their coſts and charges, as, having re- proceſs iſſued, 


gard to the diſtance of the places, is neceflary to be allow- not by _ 
ed in that behalf, do not appear, according to the tenor of r 
22 ; ; | 5 at niſi frius. 
the ſaid proceſs, having not a lawful and reaſcuable lei, or | 
impediment, to the contrary, that then the party making 
default, to leſe and for feit, for every ſuch offence, 107. and 


to yield ſuch further recompence e tie party grieved, as, 


the ſaid proceſs ſhall be awarded, according to the loſs and 
hindrance that the party which procured the ſaid proceſs 
thall ſuſtain, by reaſon of the non-appearance of the ſaid 
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by the party ſo grieved, againſt the offender, or offenders, 


by action of debt, bill, plaint, Sc.“ | 
The plaintiff had /ubpene'd the defendant to attend, as a 
witneſs, on the trial of an ejectment, in which he was 
leflor, and had paid hima guinea for his attendance, but, 
when the cauſe was called on, the defendant was abſent, 
and the plaintiff was non-ſuited; upon which he brought 
the preſent action. he | 

The firſt count in the declaration ſtated the proceed- 
ings in the ejectment, the ſubpœna, and that the trial 
came on, bui that the defendant, not_ regarding the ſtatute 
in ſuch caſe made and provided, nor fearing the penalty 
therein contained, although, then, and there, folemnly 


called for, did not appear to give his teſtimony, although 


he had no lawſul, or reaſonable, let, or impediment, to the 
contrary, but refuſed, and neglected ſo to do, in contempt 
of the ſtatute, and that, by reaſon of his neglect in that 
reſpect, and, becauſe the evidence he would have given, 
for the ſaid Richard Fenn, (the plaintiff in the ejectment, 
would have been material, and was neceſſary for the ſaid 
Richard to prove and maintain his ſaid recited declaration 
and the matter therein contained, the ſaid Richerd, for 
want of the teſtimony of the detendant, could not ſafely 
receive, and abide, the verdict of the jury, but, they hav- 
ing departed from the bar, and conferred, and agreed, 
among themſelves, and then returned to the bar, the faid 
Rtichard, being ſolemnly called, did not come, nor did fur- 
ther proſecute his ſaid writ; That judgment of non:ſuit 
was afterwards entered up againſt the ſaid Richard, and 45 
awarded againſt him, for coſts and charges; That the 


ejetment was commenced, and proſecuted, at the expence, 


and for the benefit, of the prefent plaintiff; and that he 
had paid the 45/7. to the defendant in the ejeQment, to 
2void the execution on the judgment; That he had, be- 
fides, laid out, and expended, in and about the proſecution 
of the ſaid recited ſuit, a large ſum, to wit, 35/7. and had 
alſo ſuilained damage, over and above thoſe ſeveral ſums, 
by reaſon of the defendant's not appearing, to the value of 


100/. and that, by reaſon of the ſaid premiſes, and by 


force of the ſtatute, an aQion had accrued to the plaintiff, 
bing the party grieved in this behalf, to demand, and have, 


of the defendant, the ſum of 1907; to wit, the ſum of 10/. 


and his ſaid damages. | 
There was another count, ſtating the proceedings in the 
ejectment more briefly, but to the ſame effect with the firſt, 
| | Fer e 


1 Py, 
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except that it alleged, that, beſides paying the guinea to 


the defendant on ſerving the ſ/ubpena, the plaintiff had alſo 


promiſed to pay him ſuch further reaſonable ſum of money, 


as his reaſonable coſts and charges thould amount to, over 


and above the ſaid gyinea [1]. 


The verdict was, that, as to the ſaid ſum of 10. in 


the laſt count of the ſaid declaration mentioned, and as to . 
the ſum of 10/. parcel of the 180/. the damages in the ſaid 


[aſt count mentioned, the defendant owes the ſame ſeveral 
ſums of 10/7. and 10/. in manner and form, &c.” and an ac- 
quittal as to the reſt, | - | | 


In Eaſier Term, 20 Gee, 3, a rule was obtained to ſhew 


cauſe, ** why the plaintiff ſhould not have judgment for 
801. (viz. his own coſts, and the defendant's in the eject- 
ment) beſides the penalty of 10 J. and alſo for the coſts of 
this action [2], to be taxed by the maſter, for a further 
recompence to him, as the party grieved, in purſuance of 
the ſtatute of 5 Eliz.“ 3 | 
This rule ſtood over, among the peremptories, to Trini- 
ty Term, 20 Geo. 3. when the caſe was argued, on Wed- 
neſday, the 31it of May, by Davy, Serjeant, and Morris, 
ee rule, and by Dunning, and Chambre, for the 
laintiff. | =» 

d Againſt the rule, it was ſaid, that in all the old records 
and precedents, the declaration is only for the penalty. 
This was the firſt attempt to include the further recompence 
for damages, in the debt laid in the declaration. If the 


court ſhould think themſelves authoriſed to go, upon this 


motion, into the conſideration of the damages, they would 
alſo enquire into the merits of the verdict, and not hold the 
defendant concluded, even as to the penalty, by the ver- 
dict. Sould the court enter into that conſideration, and 
permit affidavits, then ready to be filed, it would appear, 
that there was a lawful and reaſonable cauſe for the defend- 
ant's abſence, and that the plaintiff had not ſuffered there- 
by; for that having brought another eje&ment, he was 
again non-ſuited, for want of title.—(Hrarn, Serjeant, 
who tried the cauſe, had ruled, that the queſtion, whether 
there was a lawful and reaſonable impediment, was mat- 
ter of law, to be decided by the court, and not by the 


jury.)—It is (it was ſaid), very difficult to put a clear 


conſtruction upon the ſtatute ; ſome material words (as 
; & ſhall 
[1] According to the declaration in Gesdein v. N eff, cited infra, p, 
338, Note (6).---But the declaration, in that caſe, was held to be ill, 
becauſe the ſtatute gives the action to the party grieved, and no loſs or da- 
mage was fpecifically alleged. 5 
Ja] It was decided in the caſe of Madiiſon v. Shore, cited infra, p, 
338, Note (c), that the plaintiff is entitled to coſts iy this action. 
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the original edition, but correſponds with the record at tlie 
Rolls. Morris ſaid he had compared them). — They 
cited Havithbury v. Harvey (a) Goodtuin v. Weſt (6) 
Maddi ſon v. Shore (ci, and Aſton' Entries 90 [ 3]. 

On the other ſide, it was inſiſted, that, though the 
ſtatute is inaccurately penned, the meaning is plain. That 
the true conſtruction is, that damages ſhould be alcertain- 
ed by the court. The word “ recovered” applies, it was 
ſaid, to the judgment, not to the verdict, and, therefore, 
there couid be no judgment, even for the 10/. damages, 
until there ſhould be an aſſeſſment by the court. The 


quantum of the damages could not be any matter of dif. 
pute, the two ſums of 45. and 35/7, being the amount of the bills 


of the two attornies, in the original cauſe, both of which 
were paid by the plaintiff; and, as to the propriety of 
the verdict for the penalty, tat could not be gone into 
upon affidavits, it being the province of the jury alone, 
to ſay, whether the circumſtances were ſuch as entitled 
the plaintiff to maintain the action 
Boulrxkx, Juſtice, obſerved, that, by the ſtatute, the 
damages, as well as the penalty, were made a debt, to be 
recovered by an action of debt, and accordinly were fo de- 
clared for, and therefore aſked how the plaintiff had taken 
a verdict for any thing, in the name of damages? He al- 
ſo took notice that the debt declared upon was 190 /. 
_ To this laſt obſervation it was anſwered, on the part 
of the plaintiff, that this was not an action of debt of that 
ſort, in which it is neceſſary to recover the preciſe ſum 
laid; and, as to the 101. given by the jury, in the name 
of damages that, it was ſail, might be remitted, and 
as the court ſhould now aſſeſs, | 

BuLri.*R, Juſtice, then hinted, (but ſaid he did not mean 
to give an opinion), that the proper method of procecd- 
ing might be, for the court to be applied to, in the firſt 
'injiance, to aſſeſs the damages, by aſcertaining the coſts 
in the original cauſe, and then to bring debt ' that ſum 
and the penalty added together. | 


judgment only entered for the penalty and ſuch damages 


To 


31 la that Precedent the clauſe of the ſtatute is recited. 


(a) B. R. E. 31. EL Cre. El. 130 (b) B. R. M. 14 Car. 1. Cre. 


i. 522, 540. F. C. Sir W. Jones., 430. March 18. (ce. B. R. J. 
Q. Will. 3. 5 Mod. 35 5. &. C. Comb. 449. called Shore v. Meddi- 
an, and 1 Salk. 260. called Shore v. Madiſten. 
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To this, Dunning anſwered, that there might be da- 
mages, Excluſive of the coſts on both ſides, and, beſides, 
the court could not, with propriety, make an aſſeſſment 


by anticipation, when it might turn out, on the trial, that 


the plaintiff had no cauſe of action. 


Lord MANSFIELD ſaid, that, as there was no inſtance _ 


of a ſimilar proceeding, ſince the ſtatute, it would be pro- 
per for the court to take time to conſider of their determin- 
ation. His Lordſhip exprefſed ſome doubt, whether the 
ayment, or tender, to the witneſs, for coſts and charges, 
was properly laid. | e Hs 

Dunning ſaid, that, by the acceptance of the guinea, 


and the promiſe to pay ſuch farther reaſonable ſum, Sc. (as 
laid in the ſecond count) it had become unneceſſary to 


make any farther tender [4]. 


The caſe ſtood over, and the defendant had leave to file 


oftdavits, tending to diminiſh the quantum of the damages, 
but not ſuch as impeached the verdict; becauſe at could 
only have been done on a motion for a new trial. 5 
This day, Lord MANSFIELD, after ſtating the caſe, de- 
livered the opinion of the court, to the following effect. 
Lord MAnsFIELD—lIt' is admitted that the plaintiff 
was 80), out of pocket, by reaſon of the nonſuit ; but 
the queſtion is, when, how, and by whom, the damages 
are to be aſſeſſed; whether before or after the trial; by the 


| Judge at niſi prius, the jury, or the court. In this caſe 


the jury took upon themſelves to do it; and have given 
under the ſum expended. ' Precedents were cited of actions 
of debt for the penalty, but there are none for the da- 


mages. We, therefore, took time to conſider.—1. At the 


trial, it was proved, that the witneſs" did not purpoſely and 
maliciouſly abſent himſelf on the trial of the ejectment; that 
he did attend, and meant to give evidence, but having conſult- 
ed the plaintiff's attorney, about the time when the cauſe 


| was likely to come on, ite told him he would have time to go 


to ſee the camp; that, when the cauſe was tried, it was ne- 
ver mentioned to the Judge, that a witneſs of the plaintiff's 


was abſent, nor alleged, that there was any material evidence 


which the plaintiff had not been able to produce; no new 
trial was moved for, and there has been another nonſuit in 
a new action. There is, therefore, the ſtrongeſt reaſon to 
think, that the defendant could not have given any material 
evidence, and I ſhould have thought the converſation with 
the plaintiff's attorney, and the fort of leave given by him 

| 5 | a rea- 


[4] This ſeems to have been determined in Goodwin v. Weſt. Supra $38, 


Note (5). 
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a reaſonable let, within the meaning of the ſtatute. How. 


ever, thet was proper for the jury to decide, and there has 


Ps ansoN 
ain 
1113. 


been no motion for a new trial.—2. With regard to the 
conſtruction of the ſtature; the courts of Weſimnfler Hali, 
moſt :learly now, (and they alſo did ſo before this ſtatute) 
proceed againſt witneſſes who wiltully abſent themſelves, 23 
tor a contempt; and remit the puniſhment, if they redeem 
their offence by making ſatisfaQtion to the party. The le- 
giſlature, by this ſtatute, meant to give a further recom- 
pence of 10/. in addition to what the court might aſleſs as 
a ſatisfaction in damages. But it is not the jury, nor the 
Judge who tries the cauſe, but the court out of which the 
proceſs iſſues, by whom the aſſeſſment is to be made [5]. 
Upon ſuch an adjudication, or aſſeſſment, there is no 


doubt but debt might be brought. But it neyer has been 


done. Why! Becaute there is a preferable remedy, by at- 
tachment, The jury, here, have done what the court 
enght to do. An action will lie for damages, againſt a ma- 
terial witneſs who abſents himſelf without any excuſe, 
But that muſt be an action en the eaſe. In an action of 
debt, alſo, the jury may give damages for the detention of 
the debt. But the damages here given, are for the in- 
jury ſtated in the declaration. Perhaps the real juſtice 
of the caſe would be to give leave, now, to move for a 


new trial, upon which, it granted, the defendant would 


have an opportunity of laying the cauſe of his abſence be- 
fore another jury. But fat would be expenſive, and we 
are, therefore, inclined to let the plaintiff take judg- 


ment for the penalty and one ſhilling damages for the de- 
| tention of the debt, if he will releaſe the 107. for damages, 


there being the ſtrongeſt ſuſpicion that no injury was done. 
It theſe terms are not acceded to, we will give leave to 
move for a new trial. Ty; 

The counſel for the plaintiff agreed to the terms propoſ- 
ed by his Lordſhip, and undertook further, by the deſire of 
the court, not to bring an action on the caſe for damages. 


z] In the ſtatute of 3 Hen. 7. cap. 10.---giving coſts and damages to 23 
o'iginal plaintiff, in whole” favour judgment has been affirmed, upon 2 
writ of error---"* Juſtice” in the ſingular number, is, without the poſſibi- 
lity of a doubt, made uſe of, inftead of „ zbe Court;"” tor the words are, 
* By the dilcretion of the Juſtice afore whom the ſaid writ of error is ſues ;” 
ard there is no court of error conſiſting of only one Judge. 
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The KING ggainſt the IN HABITANTS of 
SAN DwWIcCEH otherwiſe SWANNAGE 
N : . RA 
7th January. 
ZRTAIN occupiers of lands, in the pariſh of Sandwich, Whether 
or Swannage, in the Ifle of Purbeck in Dor ſet ſhire, had Penſes are to 
appealed to the Quarter Seiſions for that county, againſt a _ = 
| poor-rate ; ſetting forth, in their notice of appeal, among different pro- 
other objections, That the rate was unequal, and partial, porſion from 
becauſe tenements and farms, conſiſting of houſes, lands, or — to. 
grounds, were, in ſuch rate, or aſſeſſment, charged and aſ- cal circum- 
eſſed at one penny in the pound, and cottages, or dwelling- 22 and 
houſes, at only three farthings in the pound, whereas ſuch act cv. 3 
| cottages, or dwelling-houſes, ought to have been rated and order for 
aſſeſſed, on a par with tenements and lands, at one penny in "*ins them 
the pound.” Upon hearing this appeal, the juſtices quaſhed . 
| the whole rate, and ordered a new equal aſſeſſment to be 
made, ſtating the following caſe for the opinion of this court : 
That it was proved, on hearing the appeal, that the rate 
was an aſſeſſment of one penny in the pound on the occupiers 
of cottages and dwelling-houſes, according to their then an- 
nual rents; that, from the year 1735, to the year 1776, a 
| conſtant diſtinction had been obſerved, in rating houſes and 
lands, the former having always been rated in leſs proportion 
to their rents, at the reſpective times of ſuch rating, than 
the latter; that the land in general, in the pariſh of Swan- 
nage, is burthened with no particular charges that are not 
incident to land in general; but that both lands and houſes 
are ſubje& to the uſual repairs, and taxes, generally incident 
to each reſpectively. | 
The proceedings having been removed by certisrari, the 
caſe was now argued, by Roole, againſt the order of Seſſions, 
and Dunning, in ſupport of it. 7 
The court having deſired Rooke to begin, he ſtated, that 
on a late occaſion, in a caſe from this pariſh, the court had 
hinted that a diſtinction ought to be made between lands and 
houſes, in conſequence of which, as well as in compliance 
with the uſage from 1735 to 1776, this rate had been made. 
It is, he ſaid, the general practice throughout the kingdom, 
to rate houſes lower than lands, becauſe they require _ 
| tin 
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tinual repair. He alſo objected, that the notice was too ge. 
neral, for that it ought to have ſpecified, nominatim, the par. 
ticular houſes and cottages, that were under-rated, and the 
lands that were over.rated. And he contended, that, at al 
events, it was not neceſſary to have quaſhed the whole rate; 
that the aſſeſſment on the lands ought to have remained, 
and the rate to have been amended, by increaſing the ſun 


_ aſſeſſed on the houſes. On this laſt head, he cited Rex y, 
Witney (a), and Rex v. Ringwood Cb). 


Dunning, on the other ſide, inſiſted, that the court never 


had, and never will, lay down a general rule that houſe 


ſhould be rated lower than land. The proportion between 
them muſt depend on local circumſtances ; and there were, 
he ſaid, local circumſtances in this pariſh, which made it 
reaſonable that they ſhould be equally rated. One which 
he ſuggeſted was, that nine tenths of the burthen of the 


poor ariſe from the houſes: The rate, he contended, could 
not have been amended, for the objection affected the whole, 
A rate is a diſtribution of a given ſum, over a certain num- 


ber of. perſons, and, if the quota charged on one or more 
perſons is too hig!, or too low, the proportion aſſeſſed on 


all the reſt ought to be altered. 


Lord MANSFIELD=T. There can be no general rule as 


to the proportion between lands and houſes. It muſt de- 


pend on particular local circumſtances. There are no cir- 
cumſtances ſtated in this caſe to ſhew that houſes ought to 


be rated lower, and, if what is ſuggeſted is true, fat is a 


ſtrong circumſtance the other way.—2. The objection una- 
voidably goes to the whole rate, for it is made, throughout, 


by a rule and proportion which the juſtices thought wrong ; 


and therefore, they could do nothing but quaſh the whole. 
| Ihe order of ſeſſions confirmed. 


Ca E. 10 Geo. 3. Bott 34. Since reported, 5 Burr. 26 34. 2 
(4) T. 15 Geo. 3. Mentioned in.a Note in 4 Burr. 2295. 
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1780. 1 
The Kine aganſt the INVHABTTANTS of L 
. HECKMONDWICKE, Saturday, | 


27th Jauuary. 


4 er ore 


Preſton a ſoldier, and Joſeph their child, from the town- of a former 
ſhip of Batley, in the Welf Riding of Yorkſhire, to Heck- as ch Know 
mondwicke, in the ſame Riding; confirmed by the court of ledge of the 
Quarter Seſſions, who ſtate the following caſe: That pariſh-officers 
Preſlon, widow, the mother of the ſaid Abraham Preſion the On . 2 | 
huſband of the pauper, occupied a dwelling-houſe in the poor-rate, but 
townſhip of Batley, and was rated and paid all aſſeſſments, the preſent 
till the time of her death, which happened on the 15th of gf gan 
March, 1/78; that, upon her death, the ſaid Abraham Preſton a ſettlement. 
became tenant of the ſaid houſe, from that time until the | 
year 1780, and during all that time, paid all the aſſeſſments 
charged on the ſaid houſe; that it was known to the pariſh- 
officers of Batley that the ſaid widow Preſton was dead, and 
that the ſaid Abraham was tenant and occupier of the ſaid 
houſe, and that the aſſeſſments being produced, it appeared 
that the name of widow Preſton was continued therein.” 

Cockhill argued in ſupport of the order of removal, and ci- 
ted Rex v. Sarratt (a), Rex v, Bramſhaw (b), Rex v. Car- 
ſhalton (c), and Kinfare v. King fwinford (d), which laſt he 
inſiſted on as a caſe exactly in point with the preſent. 

Fearnly was to have argued on the other ſide, but was ſtop- 
ped by the court. | 

Lord MANSFIELD- There muſt be ſuch a rating and paying 
as to ſhew manifeſtly that the pariſh had notice. Here the 
rate was continued in the name of a dead perſon whom the 
pariſh-officers knew to be dead; the pauper's huſband was 
the occupier, and the charge was made upon him, and could 


a caſe where the article in the rate was Late Lowbridges”| 1}. 
5 Both the orders quaſhed. 


[1] Rex v Walſall, M. 18 Geo. 2. 


(a) M. 9. Geo. 2. Burr. Settl. Ca. No. 21. S. C. 2 Str. 1023. 
(6) M. 10 Ged. 2. Burr. Settl. Ca. No. 29. 

(c) E. 15 Geo. 3. Burr. Setil. Ca. No. 252. 

(4) E. 4 Geo. 2. Fol. 137. Butt. 329, S. C. mentioned in 
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GooDTiTLE, Leſſee of CLARGEs and Earl 
FERRERS, againſt FUNUCAN. 


E material facts were theſe : | 
Waſbington the late Earl Ferrers, was tenant for life, 
under a ſettlement made in 1741, in which there was the 
following power: | | 
„That it ſhall be lawful for the tenants for life, reſpec- 
tively, from time to time and at all times during their re. 
ſpective natural lives, and when they ſhall reſpectively come 
into, and be in, the actual F e of the aforeſaid manors and 
premiſes, by virtue of the limitations aforeſaid, by indentures 
under their hands and ſeals, to demiſe all or any of the 
ſaid manors, meſſuages, lands, tenements, and hereditaments, 
herein before mentioned, or any part thereof, to any perſon 
or perſons whatſoever, in poſſeſſion, but not by way of revr- 
Fon or future intereſt, for the term of twenty-one years abſo- 
lute, or any leſſer abſolute term; or for any term or number 


of years determinable upon one, two, or three lives, ſo as, 


the grantor of upon every fuck leaſe or leaſes, reſpectively, ther e be reſerved 
ee e 4 and made payable, during the continuation of ſuch leaſe, or 
leſſee.— Un- leaſes, reſpectively, to be incident to, and go along with, the 
der a power ta immediate reverſion, or remainder of the premiſes ſo leaſed, 
leaſe all ma- fo much, or as great yearly rents as, or more than new is, and att 


gen dall. paid, and yielded, or agreed to be paid and yielded, for the 


&c. fo as there ſame, or proportionably for any part thereof.” 


be reſerved as All the lands compriſed in the ſettlement that lay in the 
_— " pariſh of Sutton St. Anne's, (except about thirteen or fourteen 
for the ſame, acres, and two or three cottages,) were part of a large com- 
3 of mon field. In 1774, an act of parliament (a) paſſed for in- 
enumerated Cloſing this common, and an allotment was made to Farl 


Maſbington, in lieu of his intereſt in the common. On the 
15th of March, 1775, before the, incloſure took place, his 


in the power 
as have never 


b 1 ; eg 
Rin be agent, by his lordſhip's authority, let the new allotted 
tet — g. If lands, by agreement in writing, to three perſons, Palmer, 


a leaſe made 
under fuck a 
power, re- 
ſerving the old 
rent, but wit 
covenants leſs 


advantagous to dd j 
the reverſion than formerly, would not be a fraud on the power, and void! 


Bramley, and Felley, at the value ſet upon them by the 
commiſſioners under the act of parliament, to occupy till 


the loth of March, 1776. On the 179th of Augu/t, 177 6, Farl 


e Priv. Ads. 14 Geo. 3. cap. 27. 
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Waſhington, by indenture, reciting the power, demiſed to the 
defendant Editha Maria Funucan, for 99 years from Lady- 
day then laſt paſt, if ſhe ſhould ſo long live, at the year- 
ly rent of 134/. {which was recited to be more than was 


paid for the demiſed premiſes at the time of the ſettlement,) 


a'l the manors and fiſhery, with the rights, Sc. and the meſ- 
ſuage, lands, c. in Sutton St. Ann”s, then in the occupa- 
tion of Pa'mer, Bramley, and Felley, as under-tenants of 
the ſaid Editſia, or in whoſe poſſeſſion ſoever the ſame 
then were, or had been. The defendant covenanted to 
pay halt the land-tax (amounting to about 7/. 10s.), and 
the Farl covenanted, for himſelf, his heirs, executors admini- 
{irators, and aſſigns, to free the defendant from the tithes, 
and from levies and payments for the church. The rights 
to ſhoot-and fiſh were reſerved to the leſſor and thoſe in 
remainder. By the encioſure act, the lands were diſcharged 
from tithes, and allotment in lieu thereof made to the rec- 
tor. 'The,manors, or manerial rights, had never been let 
before. The fiſhery had been let before, but was not at the 
time of the ſettlement. Since that time, it had been 
again let at 15s; The 1347. payable. by the defendant 
was about 304. more than the demiſed premiſes had ever 
produced before. The part not comprehended in the 
agrcement above-mentioned with Palmer, Bramley, and 
Jelley, was, at the time of the leaſe, in the occupation of 


| tenants at will. At the time of making the leaſe, the 


Farl directed the occupiers to pay their rent to the de- 
fendant, and they accordingly did 
accrued afterwards. 

After the death of Farl Waſbington, an ejectment was 
brought againſt Mrs. Funucan, to recover the demiſed 
premiſes, and a verdi&t found for the plaintiff. But 
a new trial having been granted, the cauſe came on, before 
Frar, Baron, at the laſt Lent Alſixes for the county of Not- 
tingham, who left it to the jury, whether the attornment of + 
the occupiers, to the defendant, in conſequence of the direc- 
tions given them at the time of making the indenture, did 
not amount to a ſurrender by them, and whether they were 
not to be conſidered as having become, thereby, parties to 
the leaſe, and as having put the defendant in poſſeſſion z 
and the jury were of opinion with the defendant, and 
tlound a general verdict for her. | 

In Foſter Term, 20 Geo. 3. a rule for a new trial was 
again granted, and, in that term, the caſe was argued, by 


ſeveral counſel of a fide. It was then inſiſted, that ſome of 
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| leaſe in poſſeſſion, becauſe part of the premiſes were then 


ral months were ſtill to run, and, though the reſt was ated 


was held to be void, under 14 El. cap 11. $19, becauſe, 


a ſtrarger, for 10 years, the words of the ſtatute. being 
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the premiſes, for which the action was brought were ſity. ' 
= wy nnd 


ated in the pariſh of Sutton St. MichaePs, and this appear. 
ing to be the cate, the plaintiff had judgment as to them, 
the title of the defendant only extending to Sutton St, 
Anne's, But, as to the reſt, the court directed that the 


caſe thoull ſtand over, to be argued again, by one coun- 


ſel of a ſide, and that affidavits ſhould be produced, to clear 


up ſome facts, not fully ſtated in the Judge's report. 


In laſt Michae/mas Term, on Friday, the 17th of Neven. 

ber, Hill, Serjeant, argued for the plaintiff, and the Atta. 
ey General for the detendant. 5 

For the piaintiff, three points were made. 1. That the 
leaſe to Mrs. Funucan was a leaſe in reverſion, and, there. 
fore, contrary to the power, and void. 2. That the mt 
nors and fiſhery were not demiſeable under the power. 
That the covenants in the leaſe were not fo beneficial to 
the remainder-man, as thoſe in the ancient leaſes.—1. It 
was contended, that the Farl Waſhington, at the time of the 
demiſe to the defendant, could not grant an immediate 


let, under an exprefs agreement, for a term, of which ſeve- 


to have been in the hands of tenants at will, yet, as the lay 
now ſtands, they muſt be conſidered as tenants from year 
to year, and entitled to ſix months notice. Lord Ferrer, 
could not have brought an ejectment againſt any of them, 
at the time of the demiſe, and therefore had no immediate 
poſſeſſory right; ſuch right, and the right to recover in 
eje ment, being convertible. The clauſe in powers, co. 
fining tenants for life to grant leaſes only in poſſeſſion and 
not in reverſion, was borrowed from the ſtatutes relative to 
eccleſiaſtical leaſes. In Hunt v. Singleton (a), a leafe fat 
forty years, by the Dean and Chapter of St. PauPs, of 1 
houſe in London, though made to commence rmmed:ateh, 


at the time of making it, the houſe was already in leaſe, to 


* that no leaſe ſhall be permitted to be made, by force, d 
« this act, in reverſion,” Sc. The authority of that caſe, 
though queſtioned in 1 Med. 205. on another point, is al 
lowed in 10 C#. 59. a. and confirmed by The Deane ani 
Chapttr of Weſiminſter”s Caſe, in Carter (6b). In like mar- 
ner, in a caſe upon a power, viz. The Duke of 1 

| v. Liti 


(a) C. B. E. 39 El. Cre. El. 564. 
6% C. E. M. 16 Car. 2. Carter 9. 
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v. Lord Antrim (a), the words of the power being “ to 
« make leaſes for 21 years in poſſeſſion,” leaſes, though 
made to commence in preſenti, yet, being of the lands then 
under leaſe, were held to be void, by the lord Chance/lr, 
aſſiſted by the Chief Juſtice of the Common Pleas, and the 
Chief Baron. It makes no difference, as to this queſtion, 
that the ſubſiſting leaſes were not by. deed, ſince a parole 
leaſe for three years, or leſs, is equally effectual with a leaſe 
by indenture : and the court cannot draw the line, and ſay, 
that a leaſe granted under a power, like the preſent, ſhall 
be good, although there is a ſubſiſting term for ſeven months, 
at the time ct- granting, but ſhall be void, if there is a ſub- 
lifting term for ſeven years; The legiſlature only, or the par- 
tics, can draw ſuch a line. In 7% Deane and Chapter of 
Weſtminfter's Caſe, it is the doctrine of Sir Orlando Bridgman, 
the father of conveyancers, and who, probably, invented 
theſe very powers, that“ all leaſes, where there is a particular 
« eſtate out, are leaſes in reverſion .(b}.” The interpoſiti- 
on of the legiſlature, in 4 Geo. 2. cap. 28. 8 6. to enable 
landlords to renew leaſes, for lives, on the ſurrender of the 
former leaſes, although the under-tenants ſhould not like- 
wiſe ſurrender, corroborates this doctrine.—2. With re- 
gard to the manors and fiſhery, the power cannot be ex- 
tended to them; the manors had never been let; the fiſh- 
ery was not, at the time of the ſettlement; and the power 
requires the rent then paid, or more, to be reſerved. 
Things, for which ns rent was ien paid, could not be 
meant to be comprehended. This will avoid the whole 
leaſe; for one entire rent is reſerved, and it cannot be ap- 
portioned. Thus, in Mauntjoy's Cafe (c), there being a 
ſettlement, under an act of parliament, by which it was 
declared, that the tenants for life ſhould not alien, bargain, 
give, or ſell, any of the ſaid caftles, manors, c. nor any 
part thereof, but only for, &c.“ yielding the true and ancient 
« rent of the ſaid lands and tenements, ſo by them letten 
© as aſoreſaid, Se.“ and the moiety of a manor, compriſ- 
ed, with other things, in the ſettlement, having been de- 
miſed at an entire rent, and a ſpecial verdict having found 
that the manerial rights had never before been demiſed, the 
court determined that the leaſe was totally void, hoiding 
that nothing could be demiſed under the reſtraining clauſe 
in the act, unleſs what had been let, and had yielded rent, 
belore, and though ſome part of What was then demiſed 
e M m 2 had 


(a) In Cane. H. 14 & 15 Car: 2. 1 Sid. 101. 1 Godb. 327. 
(0) Carter 14+ (c) M. 26 &27 El. More 197. C. C. 5 
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had been let before, yet the rent could not be ſevered and ap- 
portioned. To the ſame effect are the caſes of Triſiram v. 


Lady Baltinglaſs (a), and Baget v. Oughton (b), In that 
laſt caſe, there was a certificate of the Judges of the King's | 


Bench, to whom it had been referred by the Chancellor, as 
appears by the Regiſter's books, but the certificate has 
been loſt, and no decree can be found, although it is ſaid, 
in 8 Mod. (c, that there was one, and that it was affirmed, 
on an appeal to the houſe of Lords [1]. There is another 
caſe of the ſame name, and between the ſame parties, in 
1 P. Will. (d). but it is upon another point —3. In the 
former leaſes, the tenants covenanted to pay all duties and 
taxes except the land-tax ; church-dues, particularly, are, 
by law, chargeable on the occupier; but, by the preſent 
leaſe, the landlord covenanted to free the defendant from 


| tithes, and all levies and payments to the church; theſe new 


covenants, therefore, are leſs beneficial to the remainder- 
man—{(The only proof given, that the covenants in the for- 
mer leaſes were as juſt ſtated was an affidavit of a former 
tenant, which was now put in, and read).—If the rent and 
covenants, reſerved and made, in favour of the reverſion, 
are not as beneficial as the power requires, that will be 


ſufficient to vacate the leaſe; Orby v. Monſon (e), Lord 


Cardigan v. Montague, cited in Atkyns v. Horde (f). 
The Attorncy General, on the other ſide argued, —I. 
'That the power being recited in the leaſe, it was mani- 


feſtly the intention of Earl Waſhington to comply with the 


terms of it, and, with regard to the ſuppoſed ſubſiſting 
leaſes, it had been very reaſonably argyed at the trial, that 
the agreement for the new lands was not ſo properly a 
leaſe, as a licence to take the crop, and produce, till the time 


v hen it was thought the encloſure would be compleated; 


and it was loft to the jury, and they found that the 
defendant was in potleſſion of all the premiſes, at 
the time of granting the leaſe. But it is 


impoſiible the conſtruction of the power con- 


tended fof on the other ſide can prevail, for, if it 


ſhould, no leaſe under ſuch a power could ever ſtand, un- 


leſs every tenant under an agreement for a year, or at will, 
ſhould come in, and make a formal ſurrender, and remove 
entirely, with all his effects, from the poſſeſſion. The 
caſes 
[1] Hill, Serjeant, faid, it is very common for certificates to be loſt, be- 
caule the parties ſave a imall fee by not filing them. : 
(a) C. B. H 19 20 Cor. 2. Vaugh 28.8. C. Sir Th. Jones, 27. 
( B. R. M. 12 Geo. 1. Forteſe. 332. 8 Mod. 249. (c) 381: 
6% 348. (e) In Canc. 1705, 1706. 2 Vern. 5 31, 542 
Cf) B. R. H. zo Geo. 2. 1 Burr. 60. 122, 
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caſes cited went upon ſubſiſting leaſes under ſeal. The 
words of this power are, not by way of reverſion, or 
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menced immediately, and the immediate attornment of the 
then tenants, was the ſame thing, in ſubſtance, as if the 
defendant had granted them new leaſes.— 2. The qualifica- 
tion in the power, with; regard to the reſervation of the rent 
then paid, can only apply to ſuch parts of the ſubject of 
the power as were then lot, but the power itlelf expreſsly 
extends to the manors and fiihery, and it muſt have been 
known, at the time of the lettlement, that neither the 
manors nor fiſhery were at that time let, and that the ma- 
nors never had been. Where a general authority is given, 
by a power, to let manors, lands, Sc. and, aiterwards, 
there is a qualification, as in the preſent caſe, that the 
uſual rent, or the rent for which the lands are then let, 
ſhall be referved, ſuch affirmative qualification ſhall not re- 
ſtrain the generality of the power, but thall only apply to 
that part which had been formerly demiſed. In Cumber- 
fard's Caſe (a), the power was, to grant leaſes of the pre- 
miſes, or any part thereof, for, Cc. /o that ſuch rent or 
more, be reſerved upon each leaſe, as was reſerved'or paid 
for the ſame (pur ceo) within two years then next before ;?” 
art of the land had not been let within the two years be- 
fore, but it was held, that ſuch part might be let, re- 


ſerving what rent the leſſor pleaſed ; “ for (ſays the report] 


it appears by the generality of the words, that he has pow- 
er to leaſe all the lands, and this does not reiemble leaſes 
made by force of the ſtatutes of 32 Hen. 8 or 13 liz. for, 


in thoſe ſtatutes, the intent is apparent that no land ſhould 


be leaſed except what had been let before.” The ſame 
rule is adopted, and confirmed, in the cafe of Walker v. 
Wikeman (h reported by Veniris (e and Levin (d), and is 
cited as clear law, on the authority of thoſe cafes, by Lord 
Holt, in the caſe of Winter v. Loveday (e). In the cafe of 
lord Mauntjoy, which has been cited from Macre, and is 
alſo reported by Lord Ce, there was no general authority 
lirſt given, and, in Tri/tram v. Lady Baltinglaſs in Vaugh- 
an, the power of letting is expreſsly confined “ö to ſuch of 
the premiſes as at any time theretofore had been uſuaily 


letten or demiſed (f).” That cafe was decided a very few” 


years previous to that of Walker v. Wakeman, and, if it had 


| | ___ eſtabliſhed 

Ca) T. 10 Car. 1. 2 Roll. Abr. 262. pl. 15. (6) B. R. H. 27 
28 Car. 2. (c) i Vent. 294. d) 2 Lev. 150. (e) B. R. 
M. 9 Will. 3. 12 Mod. 147. 15 1. S. C. Carth. 427. 
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eſtabliſhed any thing like the doctrine contended for on the 


other ſide, would, moſt undoubtedly, have been cited on 
that occaſion. With regard to the cafe in Forteſcue, it ne- 
ver went farther than a reference to a court of law; but, 
according to Terteſcue's account of it, the authority of Cum: 
terferd's Caſe, and of Walker v. Wakeman, was not denied, 
but the Judges diſtinguiſhed it from them, and thought it 
reſembled the caſe in Vaughan. But it is objected, that, as 
the.rent is entire, and cannot be apportioned, 1t is not clone 
that the ancient rent is reſerved for #/t pait of the premiſes 
which had been formerly let. In anſwer to this, it is ſuffi. 
cient to obſerve that the advance on the whole is 30/7. and 
that the fiſhery is only worth 15 ſhillings per annum, and 
the manor docs not appear to be of any pecuniary value. —3. 
As to the third point, the power contains nothing about 
uſual covenants. But, beſides, it will be found that the al- 
teration in the covenants is beneficial to the remainder- man. 
The church-dues cannot be equal to half the land- tax, 


which the tenant is now to pay. If they were, proof of 


their amount would no doubt have been given at the trial. 
As to tithes, none are payable; and, at all events, ſurely 
the additional 30 J. is much more than equivalent to the new 
burthens ſuppoſed to be impoſed on the remaipder-man. 
But, ſuppoſe the covenant to pay the church-dues, and 
tithes, not counter-balanced by the new Ripulations in fa- 
vour of the landlord, Aat covenant will not bind thoſe in 
remainder. It is a covenant by Farl Wafhingt: n, for him- 
ſelf, his heirs, executors, adminiſtrators and aſſigns. 

Ful, Seijeant. „in reply, inſiſted, that no ſatisfactory an- 
ſwer had been given on the fir/# point, a parol leaſe being 
equally a farticulin eſtate with ove under ſeal. As to the 
fecond he admitted that there are contradigtory authorities, 
but obſerved, that the laſt, in point of time, (viz. the caſe 
in Fortefcue ) was in his favour; and it was only an over ſcri- 
pulous delicacy that induced the Judges, in that caſe, not ex- 


preſsly to deny the law of Malter v. Wakeman. On the 


ird point, he faid, he thought the remainder-man, or the 
heir, or executor, of the leſſor, might be ſued on the co- 
venant for tithes and church payments, at the option of the 
leſlee; but, Bully, Juſlice, ſaid he thought otherwiſe: 
that the leflee had all lie had bargained for, by his remedy 


agalnſt the repreſentatives of the leſſor, and had agreed, by 


the terms of the covenant, that it ſhould not run. Tk the 


land. | ASHURST, Juſtice, ſeemed to doubt, as to this, 


and 
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ad mentioned the caſe of Sir John Aſtley's leaſes, where 


the court had decided that the remainder- man ſhould have 
the benefit of covenants for rent, though, by the words, 
the leſſee covenanted only with the leffor, his heirs and af. 
Ins, 

"The court took time to conſider, Lord Mansfield ſaying, 
that he was not prepared to give his opinion, having loſt his 


| 8 5 and the notes he had taken on the former argument 


his day, his Lordſhip, after ſtating the caſe, delivered 
the opinion of the court, to the following effect 

Lord MaxsrIEIp— There are three objeQions chal to 
the validity of this leaſe. 1. That it was a leaſe in rever- 
on; 2. that the manors and fiſhery are not within the pow- 


er, becauſe they paid no rent at the time of the ſettlement ;_ 


that the covenants are not jo beneficial to the landlord as 
Joke in the ancient leaſes. 1. On the firſt head, it was 
contended, as to the old encloſed lands, that thete is no 
ſuch thing now, as a tenant at will; that Earl Ferrers could 
not have brought an £jectment for thoſe lands, without giv- 
ing fix months notice; and that whoever cannot maintain an 
action of ejectment, is not in poſſeſſion; and as to the new 
allotted lands, that there were feveral months of the term 
under the agreement till to run. But Aree anſwers were 
given to this objection, every one of which, if good, is 
deciſive. The /ir/t is, that the tenants agreed to this leaſe, 
and ſurrendered their poſſeſſion, before the execution of it, in 


order to make it valid. This was expreſsly left, by Mr. 


Baron l V RF, to the jury, who found, that the detendant 
was in poſſeſſion at the time of the execution. The ſecond 
anſwer is, that, if the jury had not found the defendant to 
have been in poſſeſſion, ſtill this Bn be good as a con- 
current leaſe, For this Read v. Nafb (a) was cited [2], 


where, under a proviſo to grant leaſes only for 21 years, a 


leaſe had been granted in 4 Ph, & Mar. tor 21 years, and 


afterwards, 18 Eliz. a year before the expiration of that 
leaſe, another was granted, of the ſame premiſes, for 21 
years, to hegin preſently, and it was held, that the ſecond 
leaſe was good. The reaſon given is a ſtrong one, vig. 
that the inheritance was not charged, in the whole, with 
more than twenty-one years (5). No authority was cited 
92 this caſe, nor any anſwer given to the reaſoning in 


The words of 13 Eliz. cap. 10. as ſtrongly require ec- 
clefiaſtical 


[1] Probably when his houſe was burnt by the rioters, [2] Probably cn 
the firſt argument, which I did not hear. | 


(a) B. R.T. 31 El. 1 Leon. 147. (6) 1 Leon. 148. 
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cleſiaſtical leaſes to be in poſſeſſion, and not in e en as 
thoſe in this, or any of the common powers to tenants for 
lite; yet, in the caſe of Fox v. Collyer (a), ali the Judges 
held, that an immediate leaſe for 2, years, of premiſes on 
which there was a ſubſiſting leaſe tor four years, was good. 
The 18 of El. cap. 11. reſtrained the right to make ſuch con- 
current leaſes, to cales where the old leaſe had not more 
than three years to run. The ird aniwer is, that, in ret 
pect of the power, all the ſubſiſting leaſes, were leaſes at 
will L J; There was no out- ſtanding leaſe, as againft the 
remainder-man ; he would not have been hound to give tlie 
tenants notice to quit, but might have entered upon them 
immediately; for, except in the caſe of leaſes under the pow- 
er, (and theſe were not, in many reſpects, according to it,) 
the poſſeſſion would devolve upon him, the inſtant cf the 
death of the tenant for life. Therefore, we are all of opimi- 
on againſt the firit obfection, 2. As to the ſecond point; 
Powers are now a common modification of property in land, 
and, as ſuch, are to be carried into effect according to the 
intention of thoſe who create them. There is ho ground or 
reaſon of equity or policy, between the tenant for life, and 
the remainder- man, ior leaning on either fide. It is appa- 
rent, from the ſtatutes of 32 Hen. 8 cab. 28. and 13 Ez, 
cap. 10. that the legitlature meant to confine tlie authority 10 
ter, to lands which had been ferner letten, and were Capa- 
ble of producing profit. This is the true contt: uction, if 
not from expreſs words uſed, yet- by neceſtary implication, 


| In the cafe of Paget v. Ougitan, which has been much reli- 


cd on, the nature of the thing ſhewed that the power could 


not be meant to Extend toletting the ancient manor hov'e 
at all; much lefs to letting it without reſerving any rent. In 


<> » © 


a family ſettiement ol an eſtate, conſiſting of ſome ground al- 
ways occupied together with The feat, and of lands let to te- 

nants upon rents relerved, the qualification annexcd to the 
power of leaſing, that the ancient rent muſt be reſerved, mant- 
teltiy exciudes the manſion houſe, and lands about it, never let. 


No man could intend to ae NP a tenant {or life to deprive 


tne repreſentative ot the family of the uſe of the manſion-noute. 
The wort's, in fuch a caſe, thew, that the power is meant to 
extend only to what has been uſually let. BY that means the 

| heir 


L Thie, too, muſt have been mentioned on the fiiſt argument. 


(a) Cem Scacc. T. 2s EL 1 anden 65. The reporter ſays, 


«© „ had long depend? in u gment,” and the leaſe muſt have 


becn granted ſome dime between 13 and 18 L. 
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| Heir enjoys all the premiſes in the ſettlement, juſt as they 


were held and enjoyed by his anceſtor, the tenant for life: 
He has the occupation of what was always occupied, and 
the rent of what was always let. We all, therefore, agree, 
as to the rectitude of the deciſion in Bagot v. Oughton. 
The nature of the thing ſpoke the intent, as forcibly as 
the moſt direct words could have done. It was demonitra- 
tion, But, where no intent appears, where nothing ariſes 
from the nature of the thing, the rule laid down by Lord 
HoLT, in the caſe of Minter v. Loveday, as reported in 
Carthew, applies, viz. that where a qualification is an- 
nezed to a power of leaſing, which, it obſerved, goes in 


deſtruction of the power, the law will diſpenſe with ſuch 


qualification (a). So, in Cumberford*s Caſe, the reaſoning 
was, that, the power being to let a//, it would go in de- 
ſtruction of the power to reſtrain the tenant for life from 
letting part becaule it had not been let before; and it was 
there obſerved, that the caſe did not reſemhle leaſes under 
32 Hen. 8. and 13 Eliz. Waller v. Wakeman, is another 
caſe equally ſtrong. - 'Thus ſtand the authorities. Now, ta 
apply them to the. preſent caſe. The power is expreſs, to 
demiſe the manors and fiſheries. They are particularly 
mentioned in the ſettlement, and the power goes to the 
whole. They pay, under this Icafe, as great a yearly rent, 
as at the fime of the ſettlement, for they paid nothing then. 
The words, therefore, are complied with, and this objecti- 
on could only ſtand upon intent. But we think no fuch 
intent appears. The manors are nominal,—of no value,— 
no object of yearly income. The tithery only worth 157. 
a year. They are convenient to the leſſee, living on the 
land, and of no uſe to the .remainder-man. The right of 
ſhooting and fiſhing is reſerved to him. For my own part, 
think the intent was, to give leave to demiſe all, refery- 
mg as much rent, in the whole, as had been paid before; 
and, in fact, 30/. more has been reſerved. 3. The third 
chjection, as to the covenants, was not much relied on, and 
does not require much confideration. The power makes 
mention of covenants. The ground, therefore, muſt be, 
that the preſent covenants are a fraud on the power, by 
leſſening the value of the reſervation, but, on confidering 


them fully, it appears, that what is thrown on the landlord 


is compenſated by what is ,paid by the tenant. She is to 

pay half the land-tax. As to the church-dues, the cove- 

nant ſeems to be collateral, and not to go with the land, 

nor to bind the remainder-man ; reſembling a covenant 

. | for 
(4) Carth. 429. | 
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1781. for quiet enjoyment. But, if it did go with the land, there 
AA 1s no pretence of fraud on the power. The 3ol. is, bod 
GoopTiTLE fige, reſerved as an encreaſed rent. What is ſtipulated 


e with regard to tithes is of no conſequence, ſince none are 
| payable. Upon the whole, we are all of opinion, that 
there is no ground for a new trial. : 
The rule diſcharged. 
"EP wo BERNARDI agaznſt MoTTEUxX. 


vych January. | 


ee at NSURANCE of freight and p_ upon the ſhip the 
e ancc, 2 Jane (or Joanna), at and from Fenice to Landon, war- 
: Sa Wa & ranted neutral ſhip and neutral property.” The cauſe was 
at. Admi. tried before Lord MANSFIELD, at Culldlall, at the Sit- 
uu, is not tings aſter laſt Trinity Term, when a verdict was found for 
: ers —_ the plaintiff, ſubject to the opinion of the court, on a caſe, 
dap was not Which ſtated as follows: 

utral, unleſs Tat the defendant underwrote the policy; that the ſhip 
oc that was taken by a French frigate, called La Magicienne, as 


t ic condemn. Th . . 
a wo pon ſhe was ſailing from Venice on her voyage to London; that 


wat ground, the plaintiff offered to give evidence on the trial that the 


property of the ſhip and the property of the cargo were 
neutral, and that the papers belonging to the ſhip el e- 
Loard by accident, after ſhe was brought to, by the French 
trigate, but the defendant objected to ſuch evidence be- 
ing received, and produced, as the ground of his objeCli- 
cn, the ſentence of the condemnation of the ſhip in the 
Prench Admiralty court, which was read, and is as follows: 


ALMERIA Louis Jean Marie De Bourbon, Duke De 
% 7 he Fauna f Pertfieore, Admiral of France.—Seen 


c by us, The Pracis Verbal made on board the ſnow 
«© Feanna, taken by the King's frigate La Magicienne, com- 
„ tnanccd by Tr. De Baaden, + ated. the 2d of December 
& lift, Signed, Salut Owey ſteward, Bouret, Dominica 
40 8 3 . b 7 2 + - , > 17 le Qt, | B; PE o 

gun. een by the captain commander. olgned, Pcaacs; 
© —Purporiing that, the ſaid ſecond of December luſt, at 

. . . . * 5 . I 

«© five o'clock in the evening, his fatd Rlajeſty's frigate La 
Aagicictmue, commanded by the ſaid captain De Poades, 
„ being ten leagues eaſt of Cap des Muulins, having diſ- 
++ covered a ſnow fleering ſouth-weſt, the wind ſouth-weſt, 


© and having came up with her, and ſtopt her, unden 


« Venctian 


& 


© 
Fe 
oc 
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Venatian colours, after an hour's chace, the ſaid Mr. De 
Boades ordered the captain to bring on board his muſter- 
roll, paſſport, and bills of loading; with which order 


the captain did not readily comply, under pretence that 


the ſea was rough, and that his long boat was leaky, but, 
being at laſt obliged to comply, upon threats being made 
of firing on him, and being come on board, he declared, 


that, in getting up the ſhip's ſide, the box containing his 


muſter- roll, his patents and paſſport, had fallen from his 
packet into the fea, and only thewed his bills of loading, 
by which they found the ſaid ſnow the Joanna, of 14 


men, including officers, commanded by Dominico Zan, 


of Venice, ſailed from Venice the 25th of September, with 


a cargo of 12 bales of filk, dryed raiſins, oil, cream of 


tartar, pot-aſh, and other effects mentioned in the bills 
of loading by him exhibited, for the account of ſundry 
perſons in Venice, configned to ſundry merchants in Lon- 
don, whit her he was bound, Theſe goods going into an 
enemy's country, and the loſs of his papers which had 
fallen into the ſea, raiſing ſuſpicions, the ſaid ſnow had 
been ſtopt, and carried by his ſaid Majeſty's frigate Le 
Mazicicnne, to A:;meria, where ſhe had been put into the 
hands of the conſul, after the ſaid Saint Owey lieutenant 
acting as ſteward, and the ſaid Bouret enſign on board 
the ſaid ſrigate, had put their ſeal on the ſaid ſnow, where 
they found no papers, and taken on board the ſhip ten of 
the ſaid ſnow's crew, which were replaced by fix men 
from on board La Magicienne, and three from the Ata- 
lanta, with a coaſting pilot, who have brought the ſaid 
ſnow into the port of Almeria. The premiſes confidered— 
We, by virtue of the power delegated to us as aforeſaid, 
have declared, and declare, as good prize, the ſhip the 
Joanna, her tackle, and apparel, together with the goods of 


her cargo, and do adjudge them to the captors, that, in 
conſequence of this decree, the whole be ſold (if not al- 


ready done), in the uſual manner, and the produce di- 
vided according to the deſire and ordinance of the King, 
made the 28th of March 1778. We order, by theſe 
preſents, the vice Conſul of France at A!merya, to look 
to the execution of this our ordinance, and thereby au- 


 thorize and command the firſt tipſtaff or ſerjeant to pro- 


ceed in all forms requiſite thereto.—Done at Paris, the 
13th of January, 1779, ET Rigot.” 
| | Wh 
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The queſtion ſtated for the opinion of the court was; 
Whether the faid ſentence was not concluſive evidence 
againſt the plaintiff's recovering in this action. If the court 
ftonld think it not concluſ ve, then a verdict to be entered 
tor him. It they ihculd think it concluſive, then a non- 
m— io be entered. 

| the ccuile of the arguments on this caſe, the third 
3 4 the regulations of the marine of France, bearing 
date ans 29th of Ju), 19:8, and alſo the proces verbal 
nde at the time of the capture, theugh not ſtated in the 


. cale, nor given in evidence at the trial, were fo much; re- 


ferred to, and feemed of {nch weight to the court, that it 
will be neceſſary to infert them in this place. 

ARRET, For the Regulation of the Marine, c, 26th 
Ju y, 1778— RT. 3. © ALL vellels taken, ot what nati- 

on ſcever, either neutral, or allied, from which it is 
* krown that any papers have been thrown, into the ſea, 
« ſuppreſſed, or abſtracted, thall be declared good prize, 
© together with their cargoes, upon the mere prooi that 
« ſome papers have been thrown into the ſea, without any 
*« neceflity of examining what thoſe papers were, by 


whom they were thrown, and though a ſufficient quan- 


«* tity ſhould remain on board to Juſtify that the ſhip and 
* its cargo belonged to friends or allies.” 
„ PRoces VERBAL of the Venetian ſnow the Joanna, 


« Captain Deminico Zane, ſtopt by. the frigate La Magici- 


„ enne, the year 1 778, FA ſecond of the month of December, 


46 Ar five o'clock in the evening the King's frigate [9 


„ Magicienne commanded by Mr. De Boades, being 10 


„ leagues to the eaſtward of Cap des Moutins, having dif- 


« covered a ſnow making her way to the ſouth-weſt, the 
« wind at eaſt, and having joined him, detained him under | 


«< JL enettan alone, after an hour's chace. The ſaid Mr. 
* De Baeades gave orders to the captain to bring the liſt of 


« his ſhip's company, paſſport, and bills of loading, on 


& board; with which the captain did not willingly com- 
« piy, urder pretence that the fea was very rough, and that 


«+ jj: boat was ſtaved, but at laſt he came, upon threats 


« being made to fire on him, and being arrived on board, 
d he declared, that in getting up the frigate's ſide, the 
« box in which was contained the liſt of the ſhip's com- 
„ pany, his patents and paſſport, had fallen from his poc- 
« ket into the ſea; He could only ſhow his bills of load- 
« ing, by which it appeared that the ſaid ſnow, named the 
** Teanna, of 14 men, officers included, commanded by 


fe D nine Zant, of Venice, ſailed the 2 ai September, 
& loaden 


s 
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© loaden with 12 bales of ſilk, dryed raiſins, cream of tar- 1781. 
« tar, pot-aſhes, and other merchandize, (as exprelſed i 


We) 


«© the bills of loading delivered up, and which have been put BA ] 


« up in a packet ſealed with the King's arms,) for account 454 
« of ſundry perſons of Venice, for the addreſs of ſundry mer- Mervtgux. 
« chants. of London, where he was to deliver his cargo. Go- 
ing into an enemy's country, and the loſs of his papers by 

« falling into the ſea raiſing ſuſpicions, M. De Boades 
thought proper to ſtop him, in conſequence of the 3d ar- 

&« ticle of the regulations of the 26th of July, 1778, concerning 

« the navigation of neutral ſhips, and to carry him to Alme- 
ria, to be leſt under the care of the conſul, and to be de- 
tained until the court of France has decided the affair.—In 

« conſequence of his orders we, the lieutenant of the ſhip 
charged with the accounts, and the enſign cf the ſhip, 
“ named for the purpoſe, have gone on board the ſnow, 
« where we found no papers, and cauſed the door of the ca- 

« bin, and the hatches to be ſhut, to which we have ſet 
our ſeal that no goods may be diſpoſed of. We have 
likewiſe ordered ten men of the crew on our board, whom 
we have replaced by fix of our own men, and three from 
the Atalante, with the named Foſeph Nicholas T hurley 
« coaſting pilot, to conduct her, and ſecure her navigation, 
« with expreſs orders not to make any inſult or miſdemeanor 

« in the ſaid ſnow, under pain of corporal puniſhment. 
Done on board. Said Senante.” 

It was admitted at the bar that the ſentence had been ap- 
pealed from, and affirmed, but nothing new, or ſpecial, ap- 
peared in the proceedings on the appeal. | 

The caie was twice argued; firſt, in Mic ſiaelmas Term, 
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on Tueſday, the 21ſt of November, by Wood, for the plaintiff, 


and Ba'dwin for the defendant; and again, on Friday, the 
26th of Fanuary, by Dunning for the plaintiff, (who read the 
proces verbal, and ſtated that it had not come from the par- 
ties, but had been tranſmitted from the French court of ad- 
miraity, along with the ſentence and other proceedings,) and 
by Lee for the defendant. 5 

After this ſecond argument, Lord MansFIELD directed 
the cauſe to ſtand over till there ſhould be an opportunity to 
apply to the defendant, for his conſent that the above Ar- 
rit and the proces verbal ſhould be added to the caſe. 

This day, the defendant's counſel informed the court, that 
their client would not conſent that the proces verbal ſhould be 
conſidered as part of the caſe. 
| 1 The 
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The arguments on the part of the plaintiff were, in effed, 


— as follow :—The ſentence of the French court of admiralty 


can only be concluſive on the point directly decided. If this 
ſentence had expreſsly proceeded on the ground of the pro- 
perty not being neutral, the plaintiff would be bound by it; 
but it does not appear from the ſentence that the ſhip and 
cargo were condemned as enemy”s property, On the contrary, 
it manifeſtly went on the papers having been wilfully thrown 

into the fea, This is a ground of condemnation by the law 
of nations although the property ſhould be neutral, and by 
the Arret of July, 1778, the French have gone ſo far as to 
ſubject the ſhip and cargo to be condemned, if any part of 
the papers have been thrown. into the ſea, ſuppreſſed, or 
abſtracted, even although ſufficient ſhould remain to prove 
that they were neutral. The truth in this caſe is, that the 
papers fell over board by accident, but, ſuppoſing them to 
have been wilfully thrown into the ſea, that was not a breach 
of the warranty. Such an act would be fraud, miſcondud, 


or barratry, inthe maſter, and is, therefore, one of the riſks 


expreſsly inſured againſt. The ſentence does not ſtate that 
te court ſuſpected the property not to be neutral; the ſuſpici- 
ons mentioned in it are recited from the proces verbal, and ate 


thoſe of /e captain of the frigate who made the capture. 


Independant of any ſuch ſuſpicions, there was much better 
ground of condemnation, namely, the Arret, and it will be im- 
poſſible to contend that a condemnation under that Arret ſhall 


operate as concluſive evidence againſt the plaintiff of the pro- 


perty not having been neutral. One of the cauſes of ſuſpicion 
was, that the goods were going into an enemy's country; but 


the merchants in London to whom they were configned, may 
have been merely factors, and it appears, from the ſentence, 


that the conſignors were Yenetians, The ground of the ſen- 
tence is at leaſt ambiguous on the face of it, which is reafon 
ſufficient why it ſhould not conclude the plaintiff, who was 
ready, at the trial, with evidence to ſhew that the proper- 
ty was neutral, and that the papers fell into the ſea by accident. 
The ſentence was founded on the proces verbal, Therefore, 


though only part of it is there recited, the whole ought 10 


have been read at the trial, as a neceſſary part of the procec- 
dings, and it ſhould now be conſidered as part of the caſe. 
Thus, a decree in chancery, which only recites ſo 
much of the proceedings as are thought neceſſary to 
be ſct forth to introduce the decretal part, cannot be 
read in evidence without the bill and anſwer, be- 


cauſe ambiguitics may be thereby explained and a 
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ſions ſupplied [1]. If the proces verbal is taken as part 


of the caſe, it will ſhew clearly that the ground of the con- —＋ 7 
| BERNN ARD: 


demnation was the Arret. 


For the defendant, it was contended, that, taking the whole 1 


ſentence together, the condemnation appeared cleariy to have 
been made on ſuſpicions that the property belonged to the 
enemy. The words of the ſentence are, T he premiſes conſi- 
« dered.” What premiſes, but all the circumſtances before 
ſlated as the cauſe of the ſuſpicions? If it had proceeded 
on the Arret, there” would have been no occaſion to ſay any 
thing of the ſuſpicions. It would have been ſufficient, bare- 
ly to refer to the Arret itſelf, after ſtating, as a fact, that 
/ome of the papers had been thrown into the ſea. It is true, 
the ſentence does not, in words, declare the ſhip and cargo 
to have been condemned, as enemy's property; but it is not 
the practice to do fo, and it amounts to the ſame effect, if 
that appears, from neceſſary inference, to have been the 


ground of the condemnation. 'The uſual cauſe of condem- 


nation, in all countries, is, that the property belonged to an 
enemy, and, therefore, when there has been another ground, 


it ſhould be ſet forth. Now in this ſentence, the court does 


not even ſay, that they ſuſpected, or believed, the papers 
to have been thrown into the ſea. If they 4ad ſaid ſo, ſuch 
an act is, in all caſes, evidence of enemy's property, and they 
ought to be conſidered as having proceeded upon it as evi- 
dence, only, and to have condemned the ſhip and goods, under 
the general law of nations, not under a local ordinance not 
referred to in the ſentence. | | 
After the fuſt argument, Lord MansFizrn ſaid:— The 
firſt principles are clear, and admitted. All tie world are 
parties to a ſentence cf a court of admiralty. Here, there 
is a monition publiſhed at the Exchange, and, in other coun- 
tries, at ſome place of general reſort, and any perſon inte- 
reſted may come in, and appeal, at any time, if there has 
been no /aches. If there has, the time of appeal is limited. 
But the ſentence, as to that which is within it, is concluſive 
againſt all perſons, unleſs reverſed by the regular court of 
appeal. It cannot be controverted, collaterally, in a civil ſuit, 
The difficulty here is, what the ground was, on which the 
French court of admiralty went; whether the ground of 
enemy's property, or that of the papers having been thrown 
over board. By the maritime law of all countries, throwing 


papers 


(] Py ttis argument, and indeed throughout. the plaintiff's counſel treat- 
ed the pr acer verbal as in the nature of a lihel on which the ſuit had procecded* 
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papers overboard is conſidered as a ſtrong preſumption of 
enemy's property, and upon that principle the Arret of 1778 
is founded. But in all my experience in England, I have ne- 
ver known a condemnation on that circumſtance only. It is 
made uſe of as a ſtrong ground of ſuſpicion. The Arret is 
very rigid. It is difficult to find out what the ground of this 
ſentence was. I incline*to think, the court went upon the 
ground of enemy's froperty, and conſidered the want of the 
papers as a ſtrong preſumption of that fact; but they did not 
Examine the captain upon interrogatories, -as to the contents 
of the papers; and upon the whole, enough does not appear 
on this obſcure ſentence, to aſcertain preciſely upon what it 
was founded, and ſome other method ought to be taken to 
enquire what the ground of it was. As to whatever it meant 
to decide, we mult take it as concluſive. | 
WILLESs, and ASHURST, Juſtices, concurred with his 
Lordſhip. | ; | a 
BuLLER, Juſtice, ſaid that, to be ſure, the ſentence was 
obſcure, but, taking it all together, he did not think there was 
much difficulty in diſcovering the ground of it. The two 
circumſtances, of the cargo being conſigned to the enemy, 
and the falling of the papers into the ſea, are ſtated as the 
grounds of ſuſpicion: The latter circumſtance, — papers 
falling into the ſea,—could not be a ground of condemnation, 
The other could raiſe no other ſuſpicion, nor a preſumption 
of any thing elſe, but the property being enemy's pro- 
perty. It follows, therefore, that the condemnation went 
upon that ground. - If it had gone upon a wilful throwing 
papers over board, that would have been ſtated, ſubſtantively, 
as the ground. In the firſt place, lay the Arret out of the 
caſe; and then wilful throwing papers over-board, is only 
preſumptive evidence of enemy's property. 'Then take the 
Arret; ſtill wilful throwing over board might have been uſcd 
as evidence of enemy's * or it might have been a 
ſubſtantive ground under the Arret: Here it is not ſtated as 
a ſubſtantive ground. 3 
On the ſecond argument, Lord MANSFIELD ſaid, that, if 
the proces verbal ſhould be agreed to be made part of the caſe, 
it would clearly explain the ambiguity of the ſentence, as 
it ſet forth the ground for taking the ſhip to have been the 
Arret of July, 1778. Without the proces verbal, the ſentence 
he ſaid, was equivocal; it took all in; and it was difficult to fay, 


what it went on. If the papers produced to the captor were 
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property was neutral. But, the proces verbal put the ground 
of the ſentence out of all doubt. = 


WiLLES, and ASHURST, Fuftices, of the ſame opini- 


on. | 5 OY 
 Bur.LER,' Juſtice, alfo, declared, that he thought the 
praces verba! muſt be taken as part of the proceedings, and, 


as that expreſsly referred to the Arret as the ground of the 


capture, and the ſentence was conſiſtent with it, the ſen- 


tence muſt be taken to have been founded on the Arrex. 
But he adhered to: his former opinion, on the cafe as ſtated 


- wiihout the proces verbal, namely, that the interpretation of 


the ſentence, taken by itſelf, muſt be, that the condemna- 
tion went on the ground ofenemy's property, and was, there- 
fore, concluſive againſt the plaintiff. | 


Lord MANSFIELD then faid, if the defendant would not 


conſent that the proces verbal ſhould be made part of the caſe, 
there muſt be a new trial, Upon this, Dunning obſerved, 


that it would be hard upon the plaintiff now to grant a 


new trial, for that his witneſſes were gone to Venice, and the 
terias on which the caſe was reſerved for the opinion of the 
court were, that, if the ſentence ſhould be thought not to be 
conclufive, a verdict ſhould be entered for the plaintiff. 


The refuſal of the defendant was ſignified, this day, by 


Lee, who aſſigned as the reaſon for it, that the proces verbal 
was not a proceeding in the French court of admiralty, but 


merely an account of what paſſed on the capture, reduced 


into writing, at the time. He obſerved, that, in the ſen- 
tence, all the proces verbal, except the concluding part, which 
refers to the Arret of July, 1778, was recited, and he 
thought this afforded a ſtrong argument for inferring, that 
the court had purpoſely omitted that part of it, to ſhew 
they did not condemn the ſhip on the ground of the Arret. 
Lord MANSYiELD diſapproved much of the defendant's 
retuſal, but he ſaid he thought the juſtice of the caſe might 
ſill be got at, on the ground of the ambiguity of the ſentence, 
which did not mention a word about the property being ehe- 
my*s property; that it was clear the French admiralty meant 
to proceed on the ground of throwing the papers overboard; 
and he agreed with the counſel for the plaintiff, that the 
prices verbal ought to be conſidered as part of the proceedings, 
and that the ſentence ought not to have been read without 
it. ä RE 
BULLER, Juſtice, thought there was weight in what had 
been obſerved by Lee, on the reaſon for omitting the con- 
: | n hy cluding 
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1781. cluding part of the. proces verbal, in the ſentence. Indeed it 
AA was not clear that what was now offered to be produced, 
BzxxarD 1 was the ſame proces verbal which the ſentence recites, and, 
W if it could be ſuppoſed that the captain had made another, 
omitting the reference to the Arret as the ground of capture, 
that could only be accounted for, by his having found that 

the capture could not be ſupported on that ground. 
WirIxs, Juſtice, thought it moſt manifeſt, that the pro- 
cs verbal made at the time of the capture was that on which 
the ſentence proceeded. The ſentence began with menti- 
'  oning it, and recited it exactly, as to date, and every thing 
; elſe, as far as it went. The word © purporting” did not re- 
quire a recital of the whole, and it was not neceſſary for the 
admiralty court to ſet forth the captain's reaſons for detain- 
ing the ſhip. He had all along been of opinion that the ſen- 
tence was fo ambiguous that it did not-appear that the cauſe 
of condemnation was that the property was neutral, and 
| therefore, had thought evidence neceſſary to explain 


it. 


ASHURST, Juſtice, concurred, as to the ambiguity of 
the ſentence, and that it was, therefore, not concluſive; and, 
on that ground, Lord MANSFIELD, and WiLLEs and As H- 
URST, Juſticet, declared their opinion that the Poffea 
otght to be delivered to the plaintiff; Lee ſtill urging the 
danger of opening the ſentences of foreign courts of admiral- 

ty, which are uſually informal, and expreſſing his apprehen- 
ſions, that the conſequence of this determination would be, 
that, in all caſes of this ſort, there would be controverſies 
about the ground of the foreign ſentence. On this, Lord 
MANSFIELD ſaid, that this ſuppoſed inconvenience would 
be entirely obviated, if the foreign courts would ſay, in their 
tentences, ** Condemned as enemy's property.“ 


The Peſtea to be delivered tothe plaintiff 
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bar to an ac- 4 ſe 
| tion of treſpaſs the huſhand became a bankrupt after the cauſe ofaQionaccrucd: 
tor meſoe General Demurrer. ; 


her, 
ure, 


that 


pro- 
hich 
enti- 
hing 
t re- 
r the 
tain- 
| ſen- 
-auſe 

and 
plain 


y of 
and, 
le 
Pofiea 
the 
Uiral- 
hen- 
d be, 
erſies 
Lord 
vould 
their 


8. 
efen- 


that 
rued: 


perl, 


N THE TWENTY-PIRST YEAR OF GEORGE II. 


Duavenprot, in ſupport of the demurrer, contended, that the 
ſtatute of 5 Geo. 2. cap. 30. which gives this plea, only ſpeaks 
of debts due before the bankruptcy, and an injury by entering 
the plaintiff®s cloſe cannot conſtitute a debt. 


ges, and ſwear to it before the commiſſioners. It can only 
be aſcertained by the intervention of a jury, The rent is 
nbt a ſure criterion. He had known, he faid, more than five 
ears? rent given by a verdiQ, for only one year's poſſeſſion. 
No debt, therefore, could have been proved, for this cauſe 
of action, under the commiſſion and therefore the bankruptcy 
was no bar. . 5 
Baidwin, for the defendants, admitted that bankruptcy is 
no bar to demands for torts in general. 
though the form of the action was treſpaſs, yet the demand, 
in ſubſtance, was for a debt, viz. the annual value of the land, 
and might have been the ſubject of an action for uſe and 
occupation, in bar to which he inſiſted that the bankruptcy 
was moſt clearly pleadable. | 
Davenport, in reply, ſeemed to agree, that to an action for 
uſe and occupation, bankruptcy may be pleaded; and he 
ſaid, that, in a caſe argued ſome time ago in this court, it 
had been decided, that a party who goes for meſue profits af- 
ter a judgment in ejectment, may wave the treſpaſs, and 
bring an action on the caſe for uſe and occupation. But he 


_ contended, that when he does not wave it, the amount of his 


demand, or what a jury might think him entitled to, is uncer- 
tain z many things may encreaſe the amount of the damages, 
as particular circumſtances of inconvenience to the plaintiff 
trom having been kept out of poſſeſſion, c. 

Lord MansFIELD—The form of the action is deciſive. 
The plaintiff goes for the whole damages occaſioned by the 


tort, and when damages are uncertain, they cannot be prov- 


ed under a commiſſion of bankruptcy. 
WiLLES, Juſtice of the ſame opinion. | 
ASHURST, Juſtice— The plaintiff goes for a compeuſa- 
tion in damages, the amount of which is uncertain, and can- 
not be ſworn to before the commiſſioners, but muſt be aſcer- 
tained by a jury upon all the circumſtances. 
 Burr.rn, Fuftice,—The damages here are as uncertain as 
in an action of aſſault. ; | 
| | Judgment for the plaintiff, 
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| ROE CORBIN A party can- 
not in any caſe of a tort liquidate his own demand for dama- 


But, here, he ſaid, 
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Lo RAINE again/f 'THoMLINSON. 


Thurſday, 
1ſt February. ; : TY | : 
| g "HIS was an action tried before LordLouGHBoROUGH), 
When aſhipis at the laſt aſſizes for the county of Northumberland, in 


— Infuredfor 12 which the plaintiff declared, —That the defendant, in conſider- 


h * . . * . 1 2 N 
wee; 5 ation that the plaintiff, at his inſtance and requeſt, had under- 


Fer month, written ſeveral policies of aſſurance as to certain ſums of 


though the riſk money therein ſubſcribed againſt his name, on the ſhips, 


ccaſe at the end merchandizes, and other things therein refpectively ſpeci- 


of tw» months by age? 5 a k % 
there ſhall be * fied, without receiving the full premiums therein mentioned, 


no apportion- jjndertook and promiſed to pay the plaintiff ſo much money as 


ment nor return ; . 2 5 | 
of premium, the premiums therein mentioned to be paid to him amounted 


to, with an averment that they amounted to 40/,—There 
was another count for 40/. for money had and received by 
the defendant for the plaintiff's uſe.— The defendant pleaded 
non aſſumpſit, as to all except the ſum of 3/. upon which plea 
iſſue was joined; and, as to the 3/. he pleaded a tender, and 
paid that ſum into court. Upon the plea of tender, iſſue 
was alſo joined. Zi RT 

The jury found a verdict for the defendant upon the ten- 
der, and for the plaintiff upon the other iſſue, for the ſan 
of 15/; ſubject to the opinion of the court, whether he 
was entitled to recover that ſum of 15/; or the ſum of 3]. 
only upon a caſe, which ſtated, in effect, as follows: 

The plaintiff had underwritten 200/. on a policy effected 
at Newcaſtle, (which was ſet: forth verbatim in the caſe,) 
whereby the ſhip the Cho/lerford was inſured, againſt capture 
by the enemy for twelve months, in the coaſting trade between 
Leith and the e of Wight ; beginning the 13th of March, 
1779, and ending the 13th of the ſame month, 1780. In 
the-body of the policy it was ſtated, © That the affurers 
confeſſed themſelves paid the conſideration due unto them 
by the aſſured, at and after the rate of 15s, per cent. per 


mnt hen At the bottom, oppoſite to the plaintiff's ſubſeription, 


was written ** Premium received 16th March, 11709;” and, 
on the back, was indorſed, © Newcaſtle, 16th March, 1770, 
« Mr. 7% Gaul T homlinſon, on his ſhip the Chollerford, 
& himſelf maſter, for twelve months, in the coaſting trade, 
% at and between Leith and the Ie of Wielt, begin- 
“ ning the 13th of Merch, 1779, and ending the 12th of 

| % March, 


— a. a C0000 EI EGS 
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& March, 1780. Enemy only. At 15s. per cent, per 
% month. 18 7.“ The premium was not paid, though 
expreſſed in the policy to have been paid, it being the 


uſage in Newcaftle not to pay the premium at the time of 7, 


making the infurance, but at various times after the poli- 
cies are effected, and, ſometimes, not till twelve months 
after. The ſhip was loſt in a ſtorm, within the firſt two 
of the twelve months for which the inſurance was made, 
and the defendant tendered to the plaintiF 3/7. as the 
premium for two months. "Phe caſe farther ſtated, that one 
Rogerſon, a broker, one of the witnefſes for the plaintiff, 
ſwore, that at Newcaſtle, at the time when this inſu- 
rance was made, the rate of premium, on the ſame voy- 
age and againſt the ſame riſk, yaried in proportion to the 
duration of time for which the inſurance was made; that 
the uſual rate was 1/7. 11s. 6d. per cent. per month, if the 
inſurance was for three month; 1/7. 1s. per month if for 
ſix months; 185. per month, if for nine; and 15s. fer 
month, if for twelve months, That the reaſon of the 
difference was, that, when the time was long, the ſhip”. 
would probably be in port for a great portion of the time; 
that, on ſimilar policies, when the capture had happened 
within the year, the whole premium had been paid. The 
defendant's witneſſes, on the contrary, ſwore to two or 
three inſtances like the preſent, where there had been an 
apportionment and abatement of premium; that, when the 
policy was meant to be for a year, the rate was uſually 
computed by months, the reaſon of which, they believed, 
was, to aſcertain the proportion to be returned if the riſk 
ſhould ceaſe before the end of the whole time inſured. 

J. Scott for the plaintiff. —Weed for the defendant. 

Lord MANSFIELD deſired Mood to begin. | | 

He contended, that this was not one entire contract for 
a year, but an inſurance from month to month for twelve 
months. Even on an inſurance for an entire voyage, when 
the aſſured can aſcertain the proportion of the premium al- 
lowed for that part of the voyage during which the riſque 
ceaſed, there muſt be a return to that amount. It was 
ſo determined in Stevenſon v. Snow (a). The court, there, 
laid it down, as a principle in caſes of inſurance, that, 
% Fquity implies a condition that the inſurer ſhall not re- 
&© ceive. a price for running a riſk, when he in truth 
runs none.” Tf the policy had been for a year, or 
twelve months, and the premium a grols ſum, the court could 

not 


(@) B. R. E. 2 Ges. 3. 3 Burr. 1237. Blackſt, 3is, 318. 
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In the preſent caſe, inſurance was the ſame as if there' 


in the midſt of any of them, on the principle on which 
Tyrie v. Fletcher was decided, the court could not appor- 
tion the premium for different portions of that month. 
The only purpoſe the parties could have for mentioning 
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not have apportioned it, becauſe the riſk, in 1 TY \ 


might be greater than in another; but here fe parties have 
apportioned the premium. This diſtinguiſhes the preſent caſe 
from that of T yrie v. Fletcher (a), where it was held, that there 
could be no apportionment, becauſe the inſurance was for an 
entire year, and the premium one groſs ſum The court deci- 
ded that caſe, on the ground of the contract being entire. 


had been twelve policies, one for each month. It is true, 
that with regard to each month, if the riſk had ceaſed 


the monthly proportion, both in the. body of the 
policy, and in the indorſement, muſt have been to aſcertain 


the ſym to be returned in caſe of a capture within the 


Fear. If it had been meant to be an entire contraQ, the 


Premium wonld have been fixed at 18 J. per annum, with- 
out any mention of months. The uſage of tlie place, 
as proved by the defendant's witneſſes, is according to 
the conſtruction for which he contends. 

Lord MANSFIELD told Scott, he had no occaſion to give 
biakt any gels. EEG 

Lord MANSFIELD—This is a mere queſtion of conſtruc- 
tion, on the face of the inſtrument, and, therefore, pa- 
role evidence ſhould not have been admitted to explain it. 
It is an inſurance ſor twelve months, for one groſs ſum 
of 13/7. They have calculated this ſum to be at the 
rate of 15s. per month. But what was paid down? Not 
15s. for the firſt month, and ſo from month to month; 


but 187. at once. Two caſes have been mentioned. 


* 


Stevenſon y Snow was decided on the ground of there be- 
ing two voyages. Tyrie v Fletcher is directly in point 
againſt the defendant. There are two principles in theſe 
caſes; 1. If the riſk has never begun, the whole premi- 
um is to be returned, becauſe there was no conſideration; 
2. When the riſk has begun, there never ſhall he a return, 
although the ſhip ſhould be taken in twenty-four hours, 
A8HURST,  7Jiftice,—The -15s. per month is only a 


| mode of computing the groſs ſum. 


WILLESs, and BULLER, Juſticet, of the ſame opinion. 
FN The Pe/tea to be delivered to the plaintiff. 
V The 

(a) B. R. MH. 18. Geo. 3. Vide infra, Bermon v. Woodbridge, 
T. 21 Ges. 3. i 1 


—___ a «ad 


The KING agarn/# Davie, and ſeven others. 
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Thurſday, 
iſt February. 


7 * f b . N 0 4 L 
N the firſt day of laſt Michaelmas Term, Dunning ob- bu ny La | 
tained a rule to ſhew cauſe why an information ITED $47 


ſhould not be filed againſt the detendants for a cenfpiracy gaiuſt the magi- 
to elect Davie mayor of the borough of Lyme Regis, in an ſtrates of a bo- 


, Kb l | ; ; rough for hav- 
illegal manner, and to make certain perſons without title, ne dif anchil. 


corporators, and, thereby, to procure a colourable majori- ed perſons” enti- 


ty in the corporation, and, by means of this majority, to _— —_ 
disfranchiſe others, well entitled to be corporators, in order though ſworn 


to obtain an undue influence in the election of members to to have been 
ſerve in parliament for the borough. * | done to ſerve 
| election pur- 


On making the application, Dunning ſtated, from affida- poſes, if the 


wy 


vits, that the perſons disfranchiſed by the defendant had defendants de- 


been twice before removed, and reſtored by mandamus, an that motive, 
and ſwear that 


that the laſt disfranchiſemnts were on the ſame grounds they thought 


of objection which had been over-ruled, on argument, up- there was a le- 
on the returns made to the mandamuſes to reſtore, that gal Freund for 

3 , g 8 the disfranchiſe- 
the ſame objections applied equally to the titles of ſome of ment; and the 
the defendants themſelves, and tat (as the perſons making point on which 


the affidavits believed) the defendants had acted in this il- eee, 


legal manner with a view to procure a colourable majority not been de- 
of votes in the election of the members for the borough, | cided. 
On I —_— the 31ſt of January, Bearcreft, Arden, Law- 
r 


rence, and Erſkine, ſhewed cauſe againſt the rule; and pro- 


| duced affidavits of the defendants, expreſsly venying the cor- 


rupt motives imputed to them, and ſwearing that they 
thought they had a legal ground for the acts complained ot, 
and that the laſt disfranchiſements were expreſsly with a 
view to have the queſtion decided whether non-reſidence is 

a good cauſe for amoving a capital burgeſs. 5 
This day the Attorney General, Lee, Dunning, and Rooke, 

were heard in ſupport of the rule. Es N 
Lord MAN SFIELD. - This profecution is not attempted 
with a view to obtain any civil recompenſe, or to aſſiſt the 
disfranchiſed members of the corporation in being reſtored, 
for it is acknowledged that their party have now obtained a 
complete victory in the borough. I he application is there- 
fore ad vindictam, and ad vindiflam only. There are un- 
doubtedly caſes where the exerciſe of a diſcretionary autho- 
| e \ | rity, 
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rity, by a magiſtrate, with a corrupt motive, in order to 
ſerve election purpoſes, will be a ground tor granting an in- 
formation. Tt, for inſtance, licences are refuſed to publi- 
cans, as in the caſe from Corfe-Caſtle (a); if a rate is par- 
tially made and perſons cortuptiy left out or put on; if 
jrcemen without title are admitted; if electors are arreſted 
coming to vote, &c, But, what is this charge? That per- 


ſons have been admitted who the defendants ſwear they 


thought had a title, and others removed who they ſwear 


they thought had none. Jo grant an information in this cafe 
would imply an opinion that ſuch a proceeding is puniſna- 


ble as a crime. New, there is no inſtance even of an indict- 
ment for it. There is great tendernels in granting intorma- 
tions in matters of election. How many inſtances do we re- 
collect of mayors acting as returning officers after there has 


been judgment of ouffer againſt the mayor under whom 


they derived their titiè, as at Wigan, Marlow, Carmarthen, 
&c.? Yet no information has ever been granted in juch a 
caſe. For the civil injury, when a corporator has been 
improperly removed, there is a ſpecific remedy by a nun- 


clumus, and an action for a falſe return. Where a perton, 


not entitled, intrudes, he may be removed by an intorma- 
tion in the nature of qus warraxto, and fined tor his uſurpa- 
tion. If you would proceed criminally, prefer an indict- 
ment. T /at is more proper for a precedent. But how 1s 
corruption proved? For the application, the SH of cor- 


Tap: motives is ſworn to, but the defendants poſitively deny 


the motives ſo imputed to them. The queſtion, whether 


non-reſidence is a cauſe tor disfranchiſing a capital burgeſs 


(which was the greund of the amotions complained of,} 
has never yet been tried. It is now clear that ail the capi- 
tal burgeſſes are of the council, yet, on the returns to the 
different mandanuſes, that was diſputed, and the contrary 
maintained on the part of the proſecutors; though they, 
being poſſeſſed of the charter, knew it to be fo. I think 
the rule muſt be diſcharged. | | 
 WirLEs and ASHUKST, Tuftices, of the ſame opi- 
nion. . 

Burn Juſlice.— When the corporators combine, and 
corruptly proſtitute their office to election purpoſes, I agree 
that ſuch a caſe is a proper ſubject for an intormation. Put 
the corruption ſhonld be made out. The detendants here 


poſitively deny the particulars of the charge, and the 


7 queſtion 


(a) Rex v. Ilann. T. 5 Gee. 3. 3 Burr. 1716. 8. P. Rexv. 
Williams, E. 2 Geo. 3. 3 Burr. 1317. | | 
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queſtion concerning non-reſidence has never yet been decided. 17341. 


The defendants ſwear they believe it to be a ſolid ground of- 


amotion; that they have uſed every means to bring it to a Tie King 
determination, but hitherto without ſucceſs. As Hat point tie 

. | P . . r G . AVIE, 
is yet undetermined, I ſhould think it would be improper to 

ſuffer an information to go. 


The rule diſcharged. | 


The KixG again/t Lord GxorGE GorDoN, yup 
N indictment for high treaſon having been found againſt Ss hich 
Lord George Gordon, the Attorney General moved, in the treaſon is enti- 
Juilterm, (on Saturday, the 11th of November, ] for a rule upon tled to a copy of 
the ſheriff of Middleſex, to deliver to the proſecutor a liſt perky page 
of the jurymen ie intended to retuin on the panel, in order witneſſes for * 
that the proſecutor might be enabled t deliver ſuch liſt to Crown and of 
the priſoner, (according to the provii;on of the ſtatute of . OT 
Queen Anne (a),) at the ſame time with the copy of the returned 3 
indictment. He ſaid, this ſeemed the only method of com- panel, ten days 
plying with the meaning of the ſtatute. The words are, ee 
That a liſt of the witneſſes that ſhall be produced on the trial, ll f. 3 
for proving the indictment, and of the jury, mentioning the fon to attempt, 
names, Ec. be delivered to the party indicted, ten days be- Mimimidation 


l p , and violence t 
fore the trial. This, he ſaid, had been conſtrued to mean, compel eee 


befare the arraignment [Ii], and, as there is no iſſue till ar- Peal of  law.--» 


raignment, there can be no jury, ſtrialy ſpeaking, becauſe 2 3 of 
no jury proceſs can be awarded till iſſue joined. «x $4. k gk 


The rule was granted [2]. repealed by 1 
Lord 2. ca : 

cap. 2. Fr. 
| L art. 5, A wit- 

[+] By the ſtatute of 5 Will. 3. cap. 3. of which that of 7 Arn. is but an neſs is not obli- 
extenſion, a copy of the indictment was to he given, five days, at leaſt, before ged to anſwer 

the priſoners conld be tried, in order to enable them to adviſe with counſel whether he is a 
thereupon to plead and make their defence. This muit have meant five days Roman Cathy. 
before arraignment, becauſe the priſoner pleads i»/tanter upon the arraignment. lic--- Copies of 
[2] This proviſion in the ſtatute of Queen Anne, was not to take effect till the journals of 
after the death of the late Pretender; and this was the firſt in- parliament ale 
ſtance in which a perſon indicted for high treaſon had been entitled to the evidence. x 

bencfit of it. The rule was drawn up in the following words: 


MiuDLese x, y * lt is ordered that the fheriff of Middleſea do 
The King againſt forthwith deliver to Mr. Chamber layne, the Solici- 
George Gerd:n Efq; tor for the proſecutor, a liſt of the jury to be re- 


commonly called Lord | turned by him, for the triai of the priſoner, men- 


Gerrge Gor don. tioning the natnes, profeſſions and places of abode, 
of ſuch jurors, in order that ſuch liſt may be delivered to the priſoner, at the 
ſame time that the copy of the indictment is delivered to him. Oa the motion 
of Mr. Attor ney General---By the Court.“ ; : 


lmme- 


(a) 7 Ann, cap. 21. F1 1. 


$70 
1781. 


>» 
' CASES IN HILARY TERM 
Lord GxQRGE was this day tried at bar. The indict- 


\—— ment was for levying war ' againſt the King. The manner 
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in which the trial proceeded was this. Norton opened the 
indictment. The Attorney General then ſtated the caſe, 


and produced the evidence for the Crown; the witneſſes 


being examined in their turns, by the different counſel con- 
cerned for the proſecution, viz. the Attorney General, the 
Sgicitor General (Mansfield), Bearcroft, Lee, Howarth, 
Duining, and Nerton, Kenyon then opened the caſe on the 
part of the priſoner ; after which, Exſtine, his other coun- 
ſel, told the court, he meant to reſerve his addreſs to the 
jury, till after the evidence for the priſaner had been gone 
through: He faid there was a precedent for this, in the 
State i rials (a). Lord MANSFIELD, upon this, told lum, 


that, as far as he was concerned, he ſhould be glad to hear 


him at any ſtage when it was moſt defirable to himſelf ; and 
the Attorney General declared, that no objection would be 
made on the part of the proſecution. . The evidence was 
then produced; and Erſtine having obſerved upon it, the 
Solicitor General replied. 1 „ | 
The caſe, on the part of the profecution, was; That 
the priſoner, by aſſembling a great multitude of people, 
and encouraging them to ſurround the two houſes of par- 
liament, and commit different acts of violence, particulatly 
burning the Roman Catholic chapels, had endeavoured to 
compel the repeal of an act of parliament (%. | 
Lord MANSFIELD, when he began to ſum up the evi- 
dence, ſtated to the jury, that it was the unanimous opi- 


nion of the court, that an attempt, by intimidation and vi- 
olence, to force the repeal of a law, was a levying war 


againſt the King; and high treaſon. He requeſted that he 
might be corrected, if his notes ſhould be deficient in any 
part, by thoſe of the other Judges, and of the jury; and 
he concluded by telling the jury, that, if the ſcale ſhould 
hang doubtful, and they were not fully ſatisfied of the pri- 
ſoner's guilt, they ought to Jean to the favourable fide, 
and acquit him, | 

| | The 


Immediately after this rule was pronounced, Erſkine moved, that the pri- 


ſoner might have counſel aſſigned him, that Kenysn and himſelf ſhould be 


aigned, and that they might have free acceſs to him at all rexſonable hours, 
cc ding to the proviſions of 7 Will. 3. cap. 3. F 1. Buller, Juitice, doubt: 
ed whether this application ought not to be made by the priſoner himſelf, at 
the bar, the words of the ſtatute being, Upon his or their requeſts,” but, 
dne Atterney General conſenting, the motien was allowed. 


(4) Qu. (6) Viz, 18 Geo. 3. cap. 60. 
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The trial laſted from eight in the morning, till a quarter 
after five of the morning following. The jury withdrew 
for ſome time, and then brought in a verdict of acquital. 
Lord MANSFIELD, and the other Judges, continued on the 
bench the whole of the time, till the jury retired. 

Some points of law, and of evidence, aroſe, in the courſe 
of the trial. Rk 

1. It was contended, by the counſel for the priſoner, that 
the ſtatute of 13 Car. 2. flat. 1. cap. 5.— (By which it is 
enacted, That not more than twenty names ſhall be ſigned 
to any petition, c. to the King, or either houſe of parlia- 
ment, for any alteration of matters eſtabliſned by law, in 
church or ſtate, unleſs the contents thereof be previouſly 
approved of, in the manner therein mentioned; and that 
no perſon or perſons ſhall repair to his Majeſty, or both, 
or either of the houſes of parliament, upon pretence of de- 
livering any petition, &c. accompanied with exceſſive num- 
ber of people, nor, at any one time, with above the num- 
ber of ten perſons, on pain of incurring a penalty not ex- 
ceeding 1007, and three months? impriſonmentſ .) -was 
virtually repealed by that article in the bill of rights which 
declares, * That it is the right of the ſubjects to petition 


| the King, and that all commitments and proſecutions 


for ſuch petitioning are illegal (c). But Lord MansFlgLD, 
in his directions to the jury, ſaid, he had never before heard 
it ſuppoſed that the act of Car. 2. was repealed; and that 
it was the joint and clear opinion of the whole court, that 
the bill of rights did not mean to meddle with it at all; 
That neither that, nor any other act of parliament, had 
repealed it; and that it was in full force. | 1 
2. Some of the witneſſes for the Crown had given in evi- 
dence, that Lord George, in addreſſing the crowd, either at 
Coach-maker*s Hall, or in the lobby of the houſe of Com- 
mons, had alluded to what had paſſed in Scotland, at the 
time when it was in agitation to extend the benefit of the 
proviſions of the ſtatute of the 18 Ges. 3. cap. 16. to the 
Raman Catholics in that country, and had ſaid; The 
* Scotch carried their point, by firmneſs and fteadineſs ; 
* The Scotch had no . 235% till they pulled down. maſs- 
* houſes,” or © When the Scotch pulled down maſs- houſes, 
they had redreſs.” The Attorney General then offered to 
call witneſſes to prove, that maſs-houſes had actually been 
deſtroyed in Scotland. This evidence was objected 
to, as not having any relation to the preſent enquiry, 1 
| 3 * 


0% 2. (c) 1. A. Se. 2. cape a. $1: 4. 5. 
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1781. the conduct of Lord George, and therefore irrelevant, and in. 
— — admiſſible. But the court over-ruled the objection, on the 
pov 8 ground, that the evidence offered would ſhew what it was 

that Lord George had referred to, and held out as an exam- 
Groxes ple, and that it was matter of fact which had an actual 
Goxwon. exiſtence. | 

| 3. A witneſs being aſked on the croſs-examination, if he 

-was a Roman Catholic, the queftion was objected to; and 
the court ruled, that he was not obliged to anſwer it, becauſe 
if he were to ſay he was, his declaration would be evidence 
againſt him, and might ſubject him to penalties. 

4. Sworn copies of certain entries in the Journals of the 
houſe of Commons, were produced, and as evidence on the 


part of the Crown, without being objected to [3]. 


[1] I therefore, preſume, that ſworn copies of the journals of parliament, 
are clearly evidence; though have known it diſputed. It is a genera] notion, 
that copies of nothing but records are admiſſible, if the originals exiſt; and [ 
remember a-motion by Dunning, in M. 12 Geo 3. (27 Nov. 1771), for a rule 
0 on the Eaft India Co pany, to ſhew cauſe, why they ſhould not permit their o- 
| riginal transfer books to be produced, on the ground that copies from them 
could not be re-d. He, on that occaſion, ſtated the principle to be what [ 
have juſt mentioned, and ſaid there had been many nonſuits for want of pro- 
ducing the original journals of the houte of Commons, But the court denied 
the rule to be as he ſtated it, and mentioned ſeveral inſtances where copies of 
matters, not of record, are admiſſible; as copies of cou t-rolls, of pariſh-re. 
giſters, Sc. and Lord Max SsTIEU expreſcly ſaid, that copies of the journals 
are evidence, and that he particularly remembered their being admitted on 4 
trial at bar, in a cauſe in which he was leading counſel for the late Sir Watiin 
William W ynne, againſt Middleton, the ſheriff of Denbighſhire, on an action 
for a falſe return, That Mr. On/ſ/ew, then Speaker of the houſe of Commons, 
made a point with his Lordſhip, that the copies ſhould be offered in evidence, 
though nothing would have been ſo caſy in that caſe as to produce the original 
jomnals. Tac-cou:t added, that the reaſon ab incenvenienti, for holding it not 
neceſſary to produce records, applied, with ſtill greater force, to ſuch public 
books as the transfer books of the Eo? India Company; for the utmoſt 
confuſion would avile, if they could be tranſported to any the moſt diftant 
part of the kingdom, whenever their contents thould be thought material on 
the trial of a cauſe. The rule granted was, to ſhew cauſe why copics of thoſe 
entries in the transfer books, which the party meant to make uſe of, as relative 
to the matter in ditpute, ſhould not be taken, and read in evidence at the trial; 
the tule to be feived both on the Solicitor for the Company, and the 
eppoſite party. | | 
The corrett principle, therefore, ſeems to be as laid down by Lord Holt in 
a caſe of Lynche v. Clerke, vin. That, whereever an original is of a public 
nature, and would be evidence if produced, an immediate {worn copy there- 
| of Wil be evidence.” 3 Salk. 154 
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as a prize, a trader called the Bee, belonging to 
Jerſey, of which one Fainton was captain, Robine ſu- 
percargo, and Le Caux (the preſent plaintiff) ſecond 
mate. They, with others belonging to the Bee, were 
removed into the Enterprize, and brought to England; 
and the court of Admiraliy reſtored the ſhip and cargo, 
and condemned the captor, in colts and. damages. After 
this, Fainton, Robine, and Le Caux, brought ſeparate acti- 


ons of treſpaſs and falſe impriſonment, againſt Eden; to 


which he pleaded the general iſſue; and they all ſtood in 
the paper of cauſes to be tried before Lord MANSFIELD, 
at the Sittings after Michaelmas Term, 20 Geo. 3; Fain- 
tm v. Eden, & Robine v. Eden, by ſpecial juries, and Le 
Cauit v. Eden, by a common jury. Fainton v. Eden came on 
firſt, on Friday, the 17th of December, 1779. The coun- 
ſel for the plaintiff preſſed, that the jury might be direct- 
edto aſſeſs damages upon a caſe to be made, ſubject to the 
opinion of the court. Lord MANSFIELD ſaid, he thought 
the action a new attempt, which, if it ſucceeded, would 
deftroy the Britiſh navy. If an action at law ſhould lie, 


by the owners, and every man on board a ſhip taken as a 


prize, againft the captor, and every man on board his ſhip, 
no man would dare to take a ſhip. He thought a doubt 
made, and the pendency of ſuch a queſtion, eſpecially if 
large damages were given, would have very bad effects, 
and obſtruct the neceſſary operations of the ſea-ſervice ; 
and, being clearly of opinion, that no ſuch action had ever 


been ſuſtained ; that he himſelf had frequently ruled that 


ſuch an action would not lie; and that, upon principles of 
law, convenience, and ſound policy, and alſo upon the au- 
thority of precedents, ſuch an action could not be maia- 
tained, he refuſed to direct the jury to make a cafe, or find 


a ſpecial verdict. The plaintiff might move for a new trial; 


the jury might find a ſpecial verdict, if they choſe ſo to 


do; but he adviſed them to find for the defendant ; which 


they did. Robine v. Eden ſtood next in the paper, and came 


on immediately after; when the counſel for the plaintiff com- 


bated the opinion Lord MANSFIELD had given in the for- 
mer cauſe with great warmth, and earneſtly preſſed the 
jury to find for the plaintiff. Lord MansFitLD adhered 
to his former direction, which the jury followed, and found 
for the defendant. Le Caux v. Eden ſtood lower in the paper, 
and did not come on till Wedneſday, the 22d of December. 
Lord MANSFIELD, underſtanding that the counſel for the 
plaintiff perſiſted ſtrongly that the action lay, and, inſtead of 
moving for a new trial, meant to tender a bill of exceptions, 


told 
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told them, he would conſent to a ſpecial verdict. He men- 
tioned his opinion to the jury, and ſaid, as to that point, 
it was agreed by both parties, that they ſhould find a ſpe- 
cial verdict; therefore they were to aſſeſs damages, ſup. 
poſing the action to lie. The jury, who had heard what had 
paſſed in the other two cauſes, had probably formed a judg. 
ment of their own, and they found for the defendant. They 
were again told, it was agreed they ſhould find a ſpecial 
verdict, and aſſeſs damages for the plaintiff, and they were 
ſent back. At laſt, with great reluctance, they found one 
ſhilling damages. | | 

The ſpecial verdi& ſtated as follows: 

C On the 29th of Oober, 1778, the plaintiff was the 
& ſecond mate on board a certain ſhip or veſſel called the 
«« Bee, of which Fainton was then maſter, and, as ſuch 
e mate, the plaintiff on that day, was proceeding on a cer. 
« tain voyage, in the ſaid ſhip, from certain parts beyond 
« the ſea, to wit, from the harbour of Paſpibiac, in the bay 
C of Chaleurs, on the coaſt of Canada, to the ifland of 
« Terſey. The defendant was, on the ſame day, captain 
& or commander of a certain ſhip of war, or letter of mary, 
4 called the Enter prize, and was then 2 on the high 
e ſeas, and, on the ſame day, attacked, and, after exam. 
* ining all the papers, and documents, relating to, or in 
% any wiſe reſpecting, the ſaid ſhip the Bee, her owner, 
cargo, and deſtination, ſeized the ſaid ſhip, the Bee, as 
« prize, and cauſed the plaintiff to be removed, together 
« with others of the men, out of her, to, and on board 
e the Enterprize, and kept and continued him on board 
thereof, until her arrival in England. A ſuit was there- 
«© upon commenced in his Majeſty's High court of Admira!. 
« ty of England, by John Fiott, who claimed the faid ſhip, 
© called the Bee, and all the goods, wares, and merchar- 
„ diſes, therein laden at the time of her being fo taken 
« and ſeized, and, on the 4th of March, 1779, the right 
« worſhipful Sir James Marriot, Sc. condemned the de- 
« fendant, the captor, in coffs and damages, and referred 
e the ſame to the Regiſter of the ſame court, taking to 
„ his aſſiſtance two merchants, who were to make ther 
report thereon, The regiſter afterwards made his re 
« port as follows: | | 

(The report which was ſet forth in fc verba, contained 
allowances under different articles; viz. for the paſſage « 
paſſengers, for the failor's wages from the time of the 
capture till their arrival in Ferjey; for their expences i 
the intermediate time; a particular ſum to two of 


them who had been carried to {rance and detained 
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As priſoners, at ſo much per month during their ſtay there; 


for the captain's expences; for ſundry ſhip's materials.! 
j4 Lie Ca ur 


miſſing; for repairs to the ſhip; for Robines expences; 
for the loſs of part, and damage done to the reſt, of the car- 
go, and the diminution in the produce, by the loſs of the 
market; for demurrage; for intereſt on two bills of ex- 
change; for inſurance on the ſhip, freight, and remaining 
art of the cargo, from England to Ferſey; for commiſſion 
on the value of the ſhip and cargo; and tor the expence of 
the reference. = 

« The ſaid ſhip called the Bee, hath been reſtored to the 
« ſaid Jon Fiott.“ 

This caſe—(together with rules which had been obtained 
for new trials, in the two other cauſes, on the ground of 
miſdirection) -was twice argued: once in laſt Micſaelmas 
Term, Tueſday, the 14th of November, by Cowper, for the 
plaintiff, and Lawrence for the defendant ; and, again, this 
day, by Dunning for the plaintiff, and Lee for the defendant. 

The ſubſtance of the arguments of the counſel, on both 
occaſions, was as follows. | 


For the plaintiff—1. It was proved by the plaintiff, that 
the defendant took him by force, from a ſituation in which 


he was following his lawful employment. Prima face, this 
was, unqueſtionably, a treſpaſs and aſſault. Nor will the mere 
circumſtance of its having happened at ſea, make any dif- 
ference; for actions are, every day, brought, and ſupport- 
ed, for treſpaſſes and aſſaults at ſea. The defendant, there- 
fore, muſt now inſiſt, as he did at the trial, that he is not 
liable to this action, becauſe the ſhip was taken as prize; 
and this, although it has been decided, by the ſentence of 
the court of Admiralty, that ſhe was not lawful prize, and 
that he was notentitled to take her. The ground of the de- 
fence muſt be, that, on principles of policy, or adjudged 
caſes, there is either no civil remedy for the affault and im- 
priſonment of a perſon taken on board a ſhip ſeized as 
prize, or, if there is, that the proper and each tribunal 
for giving redreſs, is the court of Admiralty, and that the 
plaintiff either has received, or may receive, a compenſati- 


on there. The ſuppoſed reaſon of policy againſt the action, 


is the inconvenience to the naval ſervice, if a captain, and 


all the officers and ſailors, of a ſhip of war, were expoſed 


to ſimilar actions, at the ſuit of every ſailor and paſſenger 
on board every ſhip ſeized by them as prize. This argu- 
ment may, perhaps, be fit to be addreſſed to the legiſla- 
ture, but cannot operate here. It is a well known —_— 

| that, 
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that, for every injury, there muſt be a remedy. It will 


acts of cruelty and violence, exerciſed on the occaſion of 
taking a ſhipas prize; and, if it will lie in any caſe, how is 


the line to be drawn? Beſides, the argument of policy, 


ſuch as it is, does not apply in the preſent inſtance ; hecauſe 
this defendant is captain of a letter of marque, who acts vo- 


| luntarily, for his own private profit, and that of his owners; 


not, as officers in the navy, under public compultive autho- 
fity. As to the other ground, that, if there is a remedy, it 
mult not be fought in a court of common law, but in the 
court of Admiralty, the inconvenience will be juft as great 
before that judicature, for the ſame multiplicity of fuits my 
ariſe there. This inconvenience, however, is, in a great 
meaſure, imaginary, ſince actions will ſeldom be adviſed, or 
brought, unleſs where there has bcen a real and material 


injury, and ſubſtantial damages are likely to be recovered. 


But, how is the excluſive juriſdiction of the admiralty court 
to be ſupported? and does it not rather ſeem that they 
have no conuſance of the ſubject-matter of this action? 
There cannot be produced an inſtance where they have 


taken upon them to aſſeſs damages for aſſaults, impriſon- 


ment, or any injury done to the perſon. In the caſe of 
Rous v. Haſſard (aq, the action was treſpaſs for taking the 
ſkip, not for the impriſonment of any of the crew. So, in 
the preſent eaſe, the allowance has only been for the loſs of 
the voyage, damage to the cargo, loſs of time, expences, 
and wages; not for being forced on board another ſhip, ex- 
poſed, perhaps, to the dangers of war, or unhealthy cli- 
mates, Sc. Indeed, how can the Admiralty court attempt 
to eſtimate thoſe perſonal ſufferings, and aſſeſs a compenſa- 
tion for them, without the intervention of a jury, in whom 
that diſcretionary juriſdiction is, by the law of England, pe- 
culiarly veſted ? Had the ſhip been condemned as lawtul 


prize, perhaps the ſentence would have been a bar to this 


action, becauſe in that caſe, it would have appeared, from 
the-ſentence, that the defendant, in taking the ſhip, of 
which the impriſonment of the men is a neceſſary conſe- 
quence, had done nothing but what he had an authority for, 
by his letter of marque. But, as the cafe 1s, heis to be con- 
fidered as being in the ſame ſituation with a ſheriff's officer, 


who arreſts one man, upon proceſs againſt another. Ot 


the-cofts and damages actually aſſeſſed by the Aqmi- 
ralty court in this caſe, there is no part allowed to this ptain- 
tiff, nor is there any method by which he could compel a 


diſtribution, 


| (a) Vide infra. 
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diſtribution or the payment of any ſhare or proportion to 
him. Is it not abſurd to ſuppoſe, that, in any caſe, in a ſuit 
inſtituted by the owner of a veſſel to recover her from the 
captor, together with his damages for the detention, the 
court of Admiralty ſhould inveſtigate and apportion the da- 
mage ſuſtained by every individual in the ſhip, from the im- 
priſonment ?—2. If we were to ſuppoſe the excluſive juriſ- 
diction of the Admiralty to exiſt, ſtill, as the plaintiff has 
ſhewn a prima facte treſpaſs, the ſpecial matter of the cap- 
ture as prize, ought to have been pleaded by the defendant, 
in order to ouſt the juriſdiction of this court, and it cannot 
be taken advantage of on the general iſſue. | | 
The counſel for thedefendant,—1. Stated this to be a caſe 
where nothing had been done but what was barely negeſ- 
ſary for the purpoſe of bringing the veſſel into port, in or- 
d.r that the regular enquiry might be made, whether ſhe. 
was, or was not, lawful prize. They did not deny that the 
taking was a treſpaſs, for which there was 4 remedy, but 
they inſiſted, that it was ſo circumſtanced as not to be conu- 
ſable any where but in the court of Admiralty. What might 
be the cife it the captors were guilty of wanton abuſe, and 
unneceſſary ſeverity, as nothing of that ſort had happened 
here, there was no oceaſion to enquire;—(though Lee 


| faid, he did not at all admit that even in ſuch a caſe an ac- 


tion at common law would lie.) Compenſation is due if any 
Injury has been ſuffered, but, as the original queſtion was, 
% prize or no prize, both that, and all the neceſſary conſe- 
quences of the capture as prize, belonged ſolely to the juriſ- 
diction of the Admiralty court, and could only be enquired 
into there. It is as much a treſpaſs to take a man's ſhip, as 
totake his perſon : Now, when goods, ſuppoſed to be ene“ 
my's ſtores, are found on board a neutral veſſel, the goods 
only are liable to capture, yet, as it is neceſſary to ſecure 
the veſſel in order to bring the goods into harbour for con- 
demnation, the owner cannot maintain an action for taking 
the ſhip, although the goods ſhould be proved not to be con- 
traband, but the Admiralty court, in ſuch a caſe, would al- 
low damages for the detention of the ſhip. By parity of 
reaſon, why ſhould they not for the deterition of the perſon ? 
To ſeparate the queſtion of * prize or no prize,” and that 
concerning the incidental damages, would be to divide, be- 
tween two different juriſdictions, the ſame entire tranſaction. 
There are many authorities which eſtabliſh the poſition, 
that, where the original or principal matter is not conuſa- 
ble at common law, neither are the conſequences ; 13 Co, 
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83 Cro. El. 685. Carth. 398. 2 Keb. 360. 1 Lev. 243. 


2 Lev. 25. Molloy, Lib. 1. cap. 4. $ 32. p. 73. Living ſlon 
v. Mackenzie, at Guildball, before Lord MANSFIELD, 10 
Geo. 3. (Lee cited that caſe from a note of his on.) — As 


queſtions concerning prizes chiefly ariſe between toreigners 
and Britiſh ſubjects, it is highly expedient that they ſhould 
be decided according to a law, not municipal and peculiar 


to this country, but generally known, and adopted. In 
almoſt all the treaties between us and foreign ſtates, it is ſti- 


pulated, either expreſsly, or by implication, that all matters 
relative to prizes ſhall be determined in the Admiralty court, 


There is, for inſtance, an expreſs article to that effect, in the 
treaty of 1699, between Great Britain and Denmark, (Art, 
35)- Another advantage ariſing from the juriſdiction of the 
Admiralty court is the expedition of the deciſion ; tor by the 
rules of that court a cauſe can hardly laſt beyond a month, 


If foreigners were obliged to ſue at common law, they could 
very rarely remain in England, with their witneſles, the ne- 


ce ſſary time for the final determination of their cauſe, But 
the great convenience is, that all parties concerned may join 
in one libel, whereas, if the action at law could be ſuppor- 
ted, the coſts alone of the numberleſs ſuits to which every 
individual among the captors would be expoſed, would, in- 


dependent of damages, be ſufficient to deter every man of 


common prudence f.om entering into the ſervice. It would 
certainly, with regard to privateers, and letters of marque, 
have the effect of a prohibition. It may be true that this 
__— was nota party to the ſuit in the Admiralty, but he 

ght have been, or any of the perſons intereſted might 


have ſued on behalf of himſelf and all the reft. An inſtance 


of a libel of that fort may be found in the printed appeals, 
im the year of 1764, in the caſe of the ſhip, Le Yigilant, 
Though, perhaps, no direct caſe can be mentioned of an aſ- 
ſeſſment of damages in the Admiralty court, eo nomine, tor 
the perſonal injury of impriſonment, yet the 6th and 7th 


- ſtanding interrogatories exhibited in order to alcertain the 


facts which come out upon the plaintiff's own caſe, ther, 


damages are ſo general, that any fort of perſonal injury 


might be ſtated in anſwering them. In the 4th Inſtitut, 
134, it is laid down, that the Admiraliy has juriſdiQtion 
over © contracts, pleas, and quereles upon the ſea,” which 
Jaſt expreſſion ſeems to include perional treſpaſſes; and the 
ſame doctri ne ſeems to be recognized in 1 Koll. Rep. 250, 
and 3 Blaciſt, 106, 107.—2, With regard to the plea, the 


that 


243. 
don 
0 
— 48s 
zners 
ould 
ular 
In 
is ſti- 
itters 
ourt, 
n the 
(Art, 
f the 
y the 
onth. 
could 
e ne- 
But 
7 Join 
ppor- 
every 
d, in- 
an of 
v ould 
wr que, 
t this 
ut he 
might 
[tance 
peals, 
rant, 
an al- 
e, tor 
d 7th 
in the 
injury 
litute, 
1Ction 
Which 
1d the 
250 
a, the 
ſhev, 
that 


brought. 


IN THE TWENTY-FIRST YEAR OF GEORGE III. 


that this is not a treſpaſs at common law, and therefore the 


general iſſue is ſufficient the plaintiff has failed in proving 


LE Cavx 


his caſe, and ought to have ſubmitted io a nonſuit. 

Lord MANSFIEID did not go into the argument at large, 
but adhered to the opinion he had ſo repeatedly and perem- 
torily given at niſi prius; and probably thought it more decent 
to leave the diſcuſſion of it to the other judges. 


M'III ES, Juſtice,— Under all the circumſtances of this 


caſc, as ſtated in the ſpecial verdict, I am of opinion that 
the action is not maintainable. I may perhaps go upon nar- 
rower ground than the reſt of the court, but the rule I would 
lay down is, that, where the injury is the neceſſary and na- 
tural conſequence of the capture, the court of Admiralty 
has the ſole and excluſive juriſdiction. The caſes cited go to 
eſtabliſh that principle. I muſt decide upon the facts as found 
by the verdict, which are merely, that the thip was ſeized 
as prize by the defendant, and that he cauſed the plaintiff, 
together with others of the crew, to be removed from thence 
into his own ſhip, and kept him there till their arrival in 
England. Nothing appears to have been done which could 


have been avoided, conſiſtent with the ſeizing the ſhip as 


prize. Iwill not ſay there may not be cafes where this court 
would have a concurrent jurildiction ; if, for inſtance, per- 
ſonal il]-trcatment ſhould be uſed, not the neceſſary effect 
of the capture. Suppoſe the ſhip were condemned as law- 
ful prize, but that ſome of the crew had been uſed with un- 
neceſſary cruelty; I do not know, whether, in ſuch a caſe, 
the admiralty would take conuſance of the injury, though it 
is very remarkable that no action at law has ever been 
However, that difficulty does not arte here. It 
is ſaid there is no jury, in the Admiralty court, to aſſeſs da- 
mages for a perſonal injury, but I ſee no reafon Why that 
court ſhould not judge of ſuch injuries, as well as of thoſe 
which affe& property. They have an adequate method of 
alcertaining the damages, by reference to the Regiſter, who 
may call in the aſſiſtance of aſſeſſors. There is nothing in 
the ſuppoſed difficulty of apportioning the damages. Why 
may not 1001. be aſſeſſed to one man, and 1 s. to another? 
There has been ſuch an apportionment in this very caſe. If 
there is a remedy in the Admiralty court, that is ſufficient 
and it is certainly a great advantage that the parties there can 
all join in one libel. It would be of the moſt dangerous con- 
ſequence to the ſea-ſervice if ſuch an action as this could be 
maintained. 
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ASHHURST, Fuflice,—The circumſtance of no action hay- 
ing ever been brought is almoſt deciſive that it has been the 
general apprehenſion that 'no ſuch action will lie, for the 
occaſions in time of war have been innumerable. The in- 


convenience of entertaining ſuch cauſes would be intolerable; . 


becauſe every individual in the captured ſhip might bring a 


ſeparate action againſt every man in the crew of the veſſel 


making the capture. The caſe in 1 Levinz goes on good 
and ſolid grounds. It is unneceſſary to go into all poſſible 
Caſes, or to ſay how it would be, if unneceſſary perſonal 
cruelty were exerciſed ; but, where the Admiralty court 
has juriſdiction of the original matter, it ought alſo to have 
juriſdiction of every thing neceſſarily incidental. 

BULLER, Fuſtice,— * The queſtion on this ſpecial verdict, 
as it was ſtated by Mr. Dunning, is a plain broad queſtion ; 
namely, whether an action at common law can be maintain- 
ed for an impriſonment on a capture at ſea as prize; and, 
as it-is of general importance, I have taken all the pains 
I could to look into the books. | 

© There is no caſe in which it has ever been holden that 
ſuch an action would lie; and, if it could be maintained, 
there are, in every war, ſuch frequent opportunities for it, 
that it muſt have happened in every day's practice, or ſome 
inſtances, at leaſt, muſt have been in the memory of thoſe 
who have had long experience in Weſtminſter Hall ; but 
there is not the ſmalleſt trace of ſuch a determination, or 


even diflum, in any court in England. 


An univerſal ſilence in Weſtminſter Hall, on a ſubject 
which ſo frequently gives occaſion tor litigation, is a ſtrong 
argument to prove that no ſuch action can be ſuſtained, 


© But the caſe. does not reſt on negative uſage only; for 


there are a current of authorities, from the time of Queen 


Elixabetb, to the preſent time, all of which agree that the 


Admiralty has juriſdiction, not only of the queſtion - prize 


or no prize”, but of all its conſequences: and many of them 


agree that the Admiralty has the ſole and excluſre juriſdic- 
tion, and that the courts of common law have no juriſdiction 
ar all of ſuch queſtions. 
The caſe moſt in point with the preſent is that of Rous 
v. Haſſard, & e contra, argued at the cock-pit, on the 22d 
of March, 1749, and determined by Lord Chief Juſtice 
LEE, on the 2d of April, 1750. | 
The circumſtances of that caſe were theſe: Rous, hav- 
ing a letter of marque, on the 18th of December, 1741, 
SITY ſeized 
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ſeized a ſleop called the South King flown, or Paon, as Prize, 1781. 
and afterw.rds libelled againſt her as prize in the admiralty C—L= 
court in South Carolina, She was claimed by a third perſon, TX CAux 
as French property, (the war then being with Spain,) and . 
the Admiralty court acquitted the ſhip and cargo. Then, 

an action of treſpaſs was brought againſt Rous, in the infe- 

rior court of Common Pleas at Newport in Rhode Iſland, for 

taking the floop, to which he pleaded “ not guilty [i],“ 

and there was a verdict againſt him, with 8000 J. damages 

and coſts. On an appeal and croſs appeal to the ſuperior 
court of judicature at Newport, the verdict and judgment in 

the inferior court were confirmed. Then, there was an appeal 

and croſs appeal to the court of equity there, which decreed a- 

gainſt Rous, with 5000. damages and coits ; and, afterwards, 

anappeal by both parties, to the King in council. Thereaſons, 

in the printed caſe on the part of Rous, were, 1, That there 

was no evidence that the claimants were the true and ſole 

owners of the ſloop and cargo; 2. That, if the property had 

been ſufficiently proved and eſtabliſhed, no action of treſ- 

paſs could lie for the taking the ſloop and cargo, becauſe 

they were taken on the high ſeas as prize, and the court of 
Admiralty had not only the ſole juriſdiction to determine, 

whether prize or not, but. likewiſe to determine, whether, 

upon ali the circumſtances of the caſe, the captar ought to 

pay or be paid coſts, and how much, or whether there 

ſhould be any coſts paid at all; and no other court can ake 
conuſance of that queſtion; 3. That there was ſo probable 

a cauſe of ſeizure, that the court of Admiralty ought to 

have given Rous his coits, though the ſhip and cargo were 
acquitted; 4. This reaſon reſpected the quantum of the da- 

mages. 

7 have a note of this caſe, as it was cited by Lord M ans- 
FIELD, in the caſe of Livingſton & Welch v. Mackenzie, at 
the ſittings at Middleſex, after Trinity Term, 1770. His 
Lordſhip, after ſtating the facts and proceedings, ſaid : 

«© The great queſtion was, Whether an action of treſpaſs 
« would lie, for taking a ſhip as a prize? Lord Chief Fuſ- 
* tice LEE, having called in two civilians to his aſſiſt nce, 
* delivered the opinion of the court, that, though for tak- 
« 10g a ſhip on the high ſeas, treſpaſs would lie at common 
&* law, yet, when it was taken as @ prize, though taken 
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* Captain Roas, according to the courſe of pleading there, (ſaving to 
* himſelf all advantages of giving any ſpecial matter in evidence,) pleaded to 

© ifſue, that he was not guilty in manner and form as the plaintiffs had decla- 
red.“ Yide Printed Caſe for Reus. | el 


wrongfully, 
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% wrongfully, though it were acquitted and though there 


“ were no colour for the taking, the Judge of the Admiral- 


* © ty was judge of the damages and coſts, as well as of the 
C principal matter; and he laid it down as law, thar if ſuch 


7 an action were brought in England, and the defendant 
« pleaded “ not guilty,“ the plaintiff could not recover.“ 
© Unleſs the diſtinction which has been mide between 


Injuries to property, and injuries to the perſon, can be ſup- 
ported, ſuch an authority, uncontradicted by any caſe, or 


dicium, repeatedly recognized at niſi prius, and ſtrengthened 


by the negative uſage of the courts of law, would of itſelt, 


I think, be binding wp us now, and conclude againſt the 
plaintiff. 

But, if that caſe wanted ſupport, there are many autho- 
rities which maintain the principle on which that determi- 
nation is founded. 

The caſes which are earlieſt in point of time, have de- 
cided only, that the Court of Admiralty has a juriſdiftion, 
and not that this court has none ; but they are founded on a 
principle, which, in other caſes, has been ęxtended to the 
excluſion of the juriſdiction of this court. 

* In 43 Eliz. it was reſolved, “ That, if goods be taken 
& by pirates at ſea, though they are ſol4 afterwards at land, 


yet the Admiralty has cogniſance thereof, for that which 
is incident to the original matter, ſhall not take away the 


* juriſdiction.” 
So it was ſaid by the court, in 1 Vent. 172, and it is ad- 


© ded, That is law, though there were another reſolution 


ce in Bingley s cafe.” 

eln Turner & Cary v. Nele, T. 20 Car. 2. 1 Lev. 243. 
1 Cid. 367 (a), one who had letters of marque, in the Dutch 
war, took an Offender for a Dutch ſhip, and brought her 
into harbour, and libelled her as a prize, and there was a 
ſentence that ſhe was not a prize; and the Oftender libelled 
in the Admiralty againſt the captor, for damage ſuſtained, 
by hurt the ſhip bad received in port, and a prohibition was 
prayed, becauſe the ſuit was for damage done in port, for 
which it was ſaid, an action lies at common law; but the 
prohibition was denied, as the original was a capture at ſea, 
and the bringing her into port, in order. to have her con- 
demned as a prize, is but a conſequence of it, “ and not 
9 only the original, but the conſequences, ſhall be tried there.” 


6e) There called Turner & Cary v. Smith. 
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In Ridley v. Egglesfield, 23 Car. 2. 2. Lev. 25. an ac- 1781. 
tion was brought for ſuing in the Admiralty, againſt the 
ſtatutes of Ric. 2. £ Hen. 4. and the declaration ſtated, that _ kg 
the plaintiff libelled thege for ſhip and goods, ſuppoſing — 
them taken by pirates on the high ſea, and of a coming af= _ 
terwards to the defendant on the high ſea, whereas he pur- 
chaſed them on the land. The goods were contraband, be- 


ing going to the Dutch in time of war, and taken by a Scotch 


ſup- 
3 bh man of-war, and, on a ſuit by the defendant, condemned in 
ned the Admiralty court in Scotland, and fold to B. who bought 
ſelf, them on land, and ſold to the plaintiff, in England. All the 
the court agreed, that the original cauſe, being of piracy, be- 
; longed to the Admiralty, and, though the goods were con- 
ho- demned in the Admiralty in Scotland, this did not alter tbe q 
mi- | cafe as to the juridiction of the court, but is pleadable in a- 
batement, in the Admiralty in England: But neither that, [ 
de- nor the ſale on land, altered the juriſdiction, the original iy 
on, matter being piracy, which all comes in queſtion again, and 1 
na the ſale at land is a matter conſequential upon the piracy, 3 
the and dependent ppon it. | | | 1 
* In Rex v: Broom, B. R. H. 9. Will. 3. Carth, 398. ö 


the ſame point was reſolved. 5 

* And, in 10 Vill. 3. in the cafe of Brown & another v. 
Franklyn, Carth. 474. the court not only pronounced, affir- 
matively, for the juriſdiction of the Admiralty court, a- 
greeably to the former caſes; but alſo, negatively, againſt 

the juriſdiction of the courts of common law. | 
In that caſe, there was a motion, for a prohibition to 
the Admiralty, ſuggeſting, that treſpaſs on the caſe, for 
converſion of goods, as alſo the trial of the property of any 
goods, belonged to the King, c and was not to be tried 
before the Admiral; that, nevertheleſs, the defendant, be- 
ing the King's proctor, had libelled againſt the plaintiffs, 
in the Admiralty, concerning the property of a certain ſhip 
called, fc. and her cargo, c. whereas the ſhip: was a 
wreck, in the _ Indies, and not the property of the French 
King, or any of his ſubje&s enemies of our King, but be- 
longed to the ſubjects of the King of Portugal, who was in 
amity with us, and that the goods came to the hands of the 
plaintiffs, on land, in the Eaſt Indies. There had been a 
ſentence in the Admiralty court, that all was prize, and up- 
7 on that ſentence, this libel was founded, charging, that the 
goods had come to the hands of the plaintiffs, that they had 
embezzled them, and pra) ing an account. = 
It 
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lt was inſiſted, for the prohibition, that it was unrea- 


— N. ſonable the plaintiffs fhould be concluded by the ſentence 


Lz CAux 
againſt 
Fox. 


Iupon the general libel (a), to which they were not parties, 


neither had they any notice thereof. | 

© The court inclined, that the plaintiffs ought to have an 
opportunity to be heard, and to controvert the matter of 
fact, and, thereupon, a day was appointed to hear a civi- 
lian upon this queſtion, vis. Whether the plaintiffs, upon 
this libe] depending againſt them in the court of Admiralty, 
might controvert the property there, againſt the tenor of 
the firſt ſentence. 
© Afterwards, Dr. Lane acquainted the court, that an 
appeal might be received againſt ſuch a general ſentence 
for prize, and the appellants would be let in to controvert 
the right, and diſprove the prize; and it appeared, that, 
in this caſe, the plaintiff had appealed. | 

© Wherefore, and for that the court apprehended, (as it 
was inſiſted upon, on the other ſide,) that “ prize or na 
ce prize” was a matter not triable at common law, but allo- 


gether appropriated to the juriſdiflion of the Admiralty, the 


rohibition was denied. : 
© The next caſe, in order of time, was the caſe of Key 


Hubbard v. Pearſe, at the Cockpit, in the time of Lord 


Wilmington, which was determined by Lord Chief Juſtice 


LEE, and whoſe judgment I have, in his own hand-Writing, 


as follows: 


% At a committee of council, 31 January, 1742, The de- 


4 claration in prohibition is; Whereas the ſtatutes of Ric. 


c 2, Cc. prohibit the Admiralty to take juriſdiction of mat- 


6c ters at land, and whereas Key and Hubbard, are natives of 
6 Jreland, and are merchants, and were true owners of the 
& ſhip called the. Canary Merchant, and the goods therein 


« were theirs, and were poſſeſſed of the (aid ſhip, at the 


« city of New York, eaſtward of the city; nevertheleſs 


& Pearſe, commander of the King's ſhip, the Hamburgh, 


6 within the body of the city of New York, did ſeize, and 
cc take out of their poſſeſſion, this Canary Merchant.—lIt 


« then ſets forth the libel, wherein captain Pear/e libels, 


«& and ſets forth the King's orders of the 11th of Zune, 1739, 


* to ſeize Spaniſh veſlels ; alſo an order of council of the 


* 10th of July, 1739, for repriſals; charging the taking 


dc this ſhip on the high ſeas, and that it belonged to ſubjects 


« of Spain, or perſons inhabiting within the territories of the 
« King of Spain.—W hereas, in truth, the ſhip was taken 


(a) i. e. The þr/e, 
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« within the body of the city of New York, and not on the 
« ſea, and whereas it did not belong to the King of Spain, 
« or any of his ſubjects, but did belong to the plaintifls— 
“ and then it ſets forth their plea in the Admiralty, as to 
« their title to the ſhip and goods, as ſubjects of Ireland, 
« merchants, their being owners, and the ſeizure thereof 
« at land, and alſo the ſeizing of a regiſter, and Mediterra- 
« nean paſs, which the maſter had, and that they offered to 
« verity this plea by affidavitc, which are ſet forth. — Then 
« charges, that the Admiralty refuſed to receive this plea 
« and ali the proceedings contrary to the prohibition. 

« To this declaration, the defendant has demurred, and 
« the cauſes of demurrer are,” &c.—|[Here were ſet forth 
four cauſes of demurrer, but the fourth enly was material] 
—& 4th Cauſe ;—For that “ prize or no prize” and the 


matters in queſtion, are only triable by the law of na- 


« tions in the Admiralty, and not by the law of this land. 
The plaintiffs (proteſting, &c.) have joined in demur- 
&« rer. | | 
« This is a queſtion on a ſeizure, made purſuant te the 
% King's order tor ſeizing Spaniſh ſhips, and the queſtion in 
« this cauſe was, whether this was lawful prize. As this 


eis a queſtion upon prize, I think the common law court 


« had no right to prohibit, To prove it; in 1 Sid. 320. 
« jt is ſaid, by the court,“ inaſmuch as the matter is 
« prize or no prize”, no prohibition ſhall go;“ and, in 


6 Carth 476. 10 Vill. 3. per cur. prize or no prize is a 


© matter not triable at common law, but altogether appfo- 
1 priated to the juriſdiction of the Admiralty.” And that 
« it is ſo appropriated, appears ſtrongly trom the ſeveral 
« aQs of parliament cited (at the bar), in every one of 


„ which, where there is any notice taken of the legal pro- 


« ceedings in reſpect of prizes, they are noticed as in the 
« Admiralty, and in 6 Arn. cap. 37, & 9 Ann. cap. 27, it is 
& plain the legiſlature conſidered the juriſdiction to be in the 
« ſame court, viz. the Admiralty, whether the prize was 
« taken on the ſea, in a creek, an haven, or river. The 


true reaſon why the juriſdiction is appropriated to the 


«* Admiralty, is, that prizes are acquiſitions jure belli, and 
* jus belli is to be determined by the law of nations, and 
* not the particular municipal law of any country. Nor 


„ have the counſel cited one inſtance, where a prohihition 

© was ever granted in a cauſe of prize. The Solicitor Ge- 

* neral cited Molloy, Lib, 1. cap. 2. J 6. where that author 

„ ſays, that letters of repriſal mry iſſue, not only by the 
60 
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& jus gentium & civile, but by the antient municipal [ay 
* of this country; and he mentioned a writ in the Re. 
& gifter, 129. But that is a writ grounded on the flatute 
„% of Magna Carta, cap. 30, which gives power to ſeize an 
6 detain the perſons and goods of alien merchants here, 
46 till ſatisfaction is made for injuries done to our merchant 
4 abroad. That by no means proves a general power in 
de the courts of law, to exerciſe juriſdiction in matters 0 
« prize; but only gives power to the court of Chancery ty 
& iſſue a writ for ſeizing, and detaining, till ſatisfaction i; 
c made, in the caſe mencloned in the ſtatute. Though, there. 
« fore, I do agree tbat the juriſdiction of a court of Admi. 
66 ralty, generally, is limited to matters ariſing ſuper altun 
c mare, and is, is that reſpect, local, yet I do not take it ig 
& be ſo in ca& of prize; for the juriſdiction does not de. 
« pend on «be locality, but the nature of the queſtion, 
& which » ſuch as is not to be tried by any rules of the 
cc comrion law, but by a more general law, which is the 
&« Jaw of nations, It is argued, that the plaintiffs in probi. 
cc þition, have, by their declaration, made a caſe which 
« (hews that the ſhip which has been ſeized, cannot be prize, 
cc and that the defendant, by his demurrer, has confeſſed 
ce this. But, though it be true that a demurrer does confeſ 
« facts well alledged, I think /hat will not entitle the plain. 
*tiffs to a prohibition; for, if the common law court ha 


not a juriſdiction of the ſubje&, no admiſſion of partie 


t can give it juriſdiction. Beſides, it is not confeſſed by 
« the demurrer, that this ſhip did not belong to perſons in- 
c habiting within the territories or dominions of the King 
& of Spain, for that is not alledged. Upon the whole, I am 
« of opinion, that the court of common Jaw has no autho- 
ce rity to intermeddle in this ſuit (wherein the queſtion ap- 


4 pears to be, whether the ſhip was prize or not), and that 


ec the Admiralty has the ſole juriſdiction; and if this infe- 
« rior court of Admiralty have done wrong in refuſing the 
& plea offered, or ſhall do wrong in any future determina- 
« tion, the proper remedy is by appeal.” 

The judgment of the court of law abroad, which ws 
* for the plaintiffs, was reverſed [1]. 


[r.] The courſe of the proceeding was this : Pearſe having libelled in the 
Admiralty court at New York, and the plea of Key and Hubbard having been 
refuſed, they obtained from the court of King's Bench of that province, a wrt 
of prohibition, and having declared in prohibition, and Pearſe having demur: 
red, as above-ſtated, the court over-ruled the demurrer, upon which Pear/: 
brought a writ of error before the governor and council. They affirmed the 
judgment, and then Pearſe brought this appeal. 


4 Then 


| 


al law 
he Re. 
ſtatute 
Ze and 
s here, 
rchant 
WET in 
tters of 
cery to 
Hon 0 
, there. 
Admi. 
” altun 
de it to 
not de. 
1eſtion, 
of the 
is the 
Prohi- 
which 
Prize, 
n feſſed 
confeſ; 
plain. 
urt has 
parties 
Ted by 
"ns in- 
> King 
„I am 
autho- 
on ap- 
d that 
infe- 
ng the 
mina. 


ch was 


{ in the 
ng been 
£ qvrit 
demur- 


1 Pearſe 


med the 


'Then 


iN THE TWENTY-FIRST YEAR OF GEORGE ii. 


537 
Then came the caſe of Rous v. Haſſard, in 1750, which 1781. 
| have already ſtated, and which, as it was admitted on the: 
firſt argument of this caſe, has been followed by nonſuits LE Cavs 
and determinations at Guildball, which have never been ob- _ 


jected to. 


And laſtly the caſe of Vanderwoodſt and others v. Thomp. 
on, tried before Mr. Juſtice GouLD, on the 13th of May, 
1780, at Guildball, and afterwards brought before the court 


of Common Pleas ; which was as follows : 


« Tt was an action of treſpaſs, againſt the defendant, for 
« breaking, and entering the plaintiff's ſhip, upon the 
« high ſeas, and carrying away his money and goods: 
« There was a ſecond count, confining the treſpaſs ta 
te the goods only. The defendant pleaded ** not guilty,” 

« On the trial, it was proved, that the defendant had 
« letters of marque, under which he attacked and boarded 
« the ſhip of the plaintiffs, which made ſome reſiſtance ; 
« that he found tea, gin, cannon, and ſmall arms, on board, 
e and likewiſe ſame money, which was taken out of the 
« ſhip, and carried away. That the defendant carried the 
« ſhip to Newcaſtle, where the cuſtom-houſe officers ſerz.ed 
her for having ſmuggled goods on board: and that ſhe 
& was afterwards condemned in the Exchequer. The ſen- 


| & tence of candemnation was read. It was contended, fot 
&« the plaintiff, that the capture was unlawful, becauſe the 
e defendant did not belong to the cuſtom houſe ; and he 


% could not juſtify the ſeizure under the bovering act (a), 
as King's ſhips only can ſeize under ſuch circumſtances. 

« But Mr. Juſlice GouLD held, that, as there was rea- 
« fon to ſuppole that the ſhip was a pirate, though the 
jury ſhould be ſatisfied ſhe was not really ſo, yet the 


„action would not lie. 5 


« In Eafter Term laſt, there was a motion for a new 
*« trial, which, upon conſideration, was denied by the 


& court.“ 


| © Some of thoſe caſes go only to prove, that the court of 


Admiralty hat a juriſdiQtion on the queſtion of“ prize or not 


| prize,” and its conſequences, and, therefore, this court 
| would not prohibit them from proceeding on ſuch queſtions; 
and, that the Admiralty court has ſuch a juriſdiction is not 
no denied, on the part of the plaintiff. But others of the 


caſes ſhew, not only that the Admiralty has a juriſdiction, 


queſtion relates to prize. 


but that this court has none; and that, upon the general 
| plea, of not guilty, no action can be maintained, where the 


© But, if there had been no ſuch authorities, and the 


(2) 6 Goo, 1. cop. 21. $ 37s 


| Queſtion had been now to be decided for the firſt time, there 
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can be no caſe in which that maxim © uod inconvenien; e 
non licitum efi,”” which is ſo often reiterated by Lord Coke, 


would deſerve more attention, 
It is a very uſeful and a wiſe maxim, when applicd to 


new or undecided points; and, in this caſe, the inconve. 


nience would be intolerable, the convenience none, if ſuch 
an action were ſuſtained, 

© The inconvenience would be ſo great, that no officer 
would venture to ſeize a ſhip as prize; for he muſt do it at 
the peri] of his utter ruin, ſince, if he were miſtaken, he 
would be liable to an infinite nu: nber of actions, the coſt 
of which alone, ſuppoſing the damages to be univerſally as 


trivial as in the preſent caſe, no private man could diſ- 


charge. 

The convenience would be none, becauſe, by one ſuit 
in the admiralty court, each individual is entitled to recover 
2 full recompenſe for the injury he. may have ſuſtained. 
© The plaintiff is not (as was contended by his counſch at 
the mercy of the owner, for he might inſtitute a ſuit himſelf, 
or he might make himſelt perſonally a party in the ſuit com- 
menced by the owner, or captor, and, in that fuit, would 
be entitled to recover, not only for damage done to his 


cloaths or property, but for perſonal. injuries to himſelf; 


tome inſtances of which 1 have been favoured with from 
that court, And, in this caſe, the Admiralty have made 
allowance for the wages, proviſions, and expences, of e- 
very man on board; which, for any thing that appears to 
the contrary on this record, is the meaſure of the real dam. 
ages ſuſtained. 

© I agree with the counſel for the plaintiff, that, if it be 
clear upon principles, or judicial authorities, that an action 
may be maintained, the inconvenience will not avail; the 
court muſt pronounce according to law, as they find it 
and parliament alone can relieve. 

© But no ſuch principle, or authority, has been produced 


| at the bar. The authorities are the other way, and, ſo alſo, 


is the principle; for the principle is, that the queſtion 


% prize or not prize”, and the conſequences of it, are co- 


nuſable ſolely in the Admiralty court; the true reaſon of 
which is, that prizes are acquiſitions jure belli, and the jus 


Belli is to be determined by the law of nations, and not by 


the particular municipal law of any country. 

The counſel for the plaintiff have endeavoured to diſtin 
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immediately after the ſeizure of the ſhip, becauſe there has 


been a ſentence of acquittal in the Admiralty court, which 


is concluſive, that the ſhip was not lawful prize. 

« Of that I will take more particular notice preſently ; 
but I will firſt examine more minutely what is the ground 
of the deciſion at the Cockpit, in Rous v. Haſſard, as that 
may afford an anſwer to the objection made, that, at all 
events the matter ſhould have been ſpecially pleaded; which 
was an objection, that, for a long time, had great weight 


in my mind, 


The ground of that deciſion was, that the capture, as 
prize, was not a treſpaſs at common law; for Lord Chief 
Fuſtice LEE ſaid, that, on Not guilty, the plaintiff could not 
recover in England, | 

But if, as inſiſted for the plaintiff, the capture had been, 
prima facie, a treſpaſs at common law, it would have been 


incumbent on the defendant to have pleaded ſpecially, that 


he ſeized the ſhip as prize, and what was the cauſe, or 


| ground, of ſeizure. 


This ſhews, that the courts have not a concurrent juriſ- 
diction, for, if that were the caſe, the ſpecial matter muſt 
have been pleaded. 

© The caſe before Mr. Juſtice GourD, was upon a plea of 
Net guilty, and founded upon the ſame principle. | 

It 1s irue, that none of the caſes which I have men- 
tioned were founded on injuries to the perſon, but were all 
for damage done to the ſhip, or to the cargo, or to the 
goods on board. But that, 1 think, makes no difference, for 


the queſtion muſt be the ſame in an action of falſe impriſon- 
ment, as it is in an action of treſpaſs for taking away the 


goods, or the ſhip ; and the party injured is as much enti- 
tled to a ſatisfaction, in the one caſe, as in the other, in 
the Admiralty court, But, if there be any difference, that 


difference will operate in favour of the defendant, for a con- 


finement under a capture, is diſtinguiſhable from the com- 

mon caſe of a falſe impriſonment. | 
In the caſe of a capture, there is no diſtinct ſubſtantive 

act of impriſonment. It. is only a neceſſary and unavoidable 


{ conſequence of the capture. The captors do not mean to 
confine the captured longer than they are forced to-do ſo, 


for the purpoſe of ſecuring their ſuppoſed prize. They 


cannot throw them all overboard, and they cannot ſecure 


the ſhip and cargo, without impoſing ſome reſtraint on the 


men; but, the moment they get to a ſhore, they are as 


willing 
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willing to get rid of the men, as the men theniſelves can be 
to go. | | 

lt was admitted, on the firſt argument, That the que. 
tion, “prize or not prize”, is a queſtion ſolely and exclu. 
ſively to be determined in the Admiralty court. But then 
it was contended, that, after a ſentence in that court decla. 
ring the ſhip to be no prize, an action might be maintained 
© But in ſuch actions as the preſent, the principal queſ. 
tion muſt be, (prize or no prize”; tor, it the ſhip be! 
lawful prize, it is not a falſe imprifonment ; and that is 
queſtion which we cannot decide. C 
The queſtion of “ prize or not prize” muſt ſtill ariſe, 
notwithſtanding the acquittal in the Admiralty, though it 
is true that the ſentence in that court is concluſive on the 


queſtion. But it is evidence of a thing which this court 


cannot enquire into: and that is the ground of the deciſion 
in 2 Lev. 25. for, though there had been a ſentence of con- 
demnation in that caſe, and the goods were afterwards ſold 


on land, yet the court refuſed to grant a prohibition, becauſe 


the original cauſe, being of piracy, muſt all come in queſlim 
again, and they held that the ſentence did not alter the cal, 

In the caſe in Cartb. 474, and the later caſes which 
I have mentioned in which there had been ſentences of ac- 
quittal, the queſtion of prize was as much at reſt as it could 
be in the preſent caſe ; but, notwithſtanding that, the courts 
have always ſaid, that the ſubſequent matter was not tria- 
ble at common Jaw, but altogether appropriated to the ſol: 
juriſdiction of the Admiralty. Beſides this, if the original 
taking be not a treſpaſs conuſable at common law, the ſen- 


' tence of the Admiralty court cannot give a juriſdiction to 


this court, which it had not before. | 
That ſentence does not alter the nature of the original 


taking. It was till a ſeizure as prize; which the common 


law does not take notice of, as a treſpaſs; and the ſentence 
cannot make that a treſpaſs, which was not ſo at the time 
when the fact was committed. | | 

© Upon the whole, as the plaintiff has had, or may have, 
a remedy elſewhere, as there 1s no caſe in which it has 
ever been holden, that ſuch an action can be maintained, 
and it would be attended with great miſchief and inconve- 
nience if it could be maintained, and, as there are ſeveral 


authorities which ſay, the action will not lie, I am of 


opinion that there muſt be judgment for the defendant.” 
Lord MANSFIELD declared his aſſent to every thing 

BULLER Juſtice, had ſaid. 
| : | Judgment for the On. 
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There is no inſtance, in hiſtory, or law, antient, or modern, of any queſtion 


by, and it is not now neceſſary to be decided. Neue teneo, ne que dict. rc fello. 
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under the great ſeal iſſues to the Lord High Admiral, to will and require the 
court of Admiralty, and the Lieutenant and Judge of the ſaid court, his dur 
rogate, or Surrogates, and they are thereby authoriſed and required, to proceed 
upon all and all manner of captures, ſeizures, prizes, and repriſals, of all ſh; 
and goods, that are, or ſhall be, taken; and to hear and determine NEE 
ing to the courſe of the Admiralty, and the law of nations, 5 5 
A warrant iſſues to the judge accordingly. | 
Tue monition, and other proceedings, are in his name, with all bis titles 
of office, rank, and degree; adding, emphatically, as the authority under 
which he acts, the following words; And alſo to hear and determine all 
« and all manner of cauſes, and complaints, as to ſhips and goods ſeized and 
cc taken as prize, ſpecially conſtituted and appointed.“ | | 
© The court of Admiralty is called the -4z/tance court; the other the Pri; 
court. ; 
© The manner of proceeding is totally different, : | 
© The whole ſyſtem of litigation and juriſprudence in the prize court, is pe- | 
- euliar to itſelf : It is no more like the court of Admiralty, than it is to any court 
in Weſtminſier Hull, | 
© From 8 Eliz. cap. 5, it appears, that, in civil and marine cauſes, there 
were many appeals, which the ſtatute reſtrains to one to the King in Chancery 
to be finally decided by delegates, but prize is not a civil and marine cauic; 
and the appeal lies to commiſſioners, conſiſting of the Privy Council. 
A thing being done upon the high ſea don't exclude tlie juriſdiction of the 
courts of common law. For ſeizing, ſiopping, or taking a ſhip, upon the 
high ſea, not as prize, an action wilt lie; but for taking aus prize, no action 
will lic. The nature of the queſtion excludes; not the locality. This was ſ 
explained in the caſe of Le Caux v. Eden. ' 
© The end of a prize court is, to ſuſpend the property till condemnation; 
to puniſh every fort of miſbehaviour in the captors ; to reſtore inſtantly, wel © 
keoatis, (as the books expreſs it, and as 1 have often heard Dr. Pau/ quote; 
if, upon the moſt ſummary examination, there don't appear a ſufficient ground; 
to condemn finally, it the goods really are prize, againtt every body, giving 
every body a fair opportunity of being heard. A captor may, and muſt, force 
every perſon intereſted, to defend, and every p-rſon intereſted may force him 
to proceed to condemn without delay. , 
© Theſe views cannot be anſwered in any court of W:ftminſ!er Hall, and f 
therefore the courts of Weftmmri/ier Hull never have attempted to take cogni- 
zance of the queſtion, ** prize or no prize; not from the locality of being 
done at ſea, as I have ſaid, but from their incompetence to embrace the whole 
of the ſubject. N | . 
As to plunder, or booty, in a mere continental land war, without the 
reſence of the intervention of any ſhips, or their crews, it never has been 
important enough to give riſe to any queſtion about it. It is often given to 
the ſoldiers upon the ſpot; or wrongfully taken by them, contrary to military 
diſcipline. It there is any diſpute, it is regulated by the commander in chief, 
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before any legal judicature, ever having exiſted about it, in this kingdom. To 
contend that ſuch plunder was within the rules and juriſdiction of the prize 
court, might be oppoſed by the ſubject matter, the nature of the juriſdiction, 
the perſon to whom it is given, and the rules by which he is to judge. There. 
fore, the counſel have confined their argument to repriſals aſhore, by a nuval 
force ; at leaſt, I ſhall conſider it as ſo confined, without entering into any 
queſtion about booty, in a mere land war; as to which I have no light to go 


© The queſtion then is, whether ſuch a capture aſhore, by a fleet of ſhips, 
and the land and ſea forces aboard, in conſequence of a previous ſurrender of 
the place, is within the juriſdiftion of the court of prize? 
Io general objections have been relied upon. 


| © x, That, though it were given and immemorially exerciſed, yet it can- Wo 

not ſubſiſt, becauſe contrary to the ſtatutes of 14 & 15 Ric. 2. and 2 Hen. 4. 

2. If there is no objection from theſe ſtatutes to the exiſtence of ſuch a = 
juriſdiction, that it is not given by immemorial uſuage, or the true conſtruction ew 


. 


of the commiſſion. - 
As to the firſt, theſe ſtatutes: manifeſtly relate to the uſurpations of be 11. que 
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licable to he prize court; there was no complaint of it; nor a ſyllable of com- 
miſſions to judge of prize, 

in the ſubſequent altercations, in the reign of James I. between the Ad- 
miralty and the Judges, there is not a word of prize: The Admiralty don't 


complain of prohibitions in prize; none had ever been granted: The Judges 
don't complain of encroaghments in matter uf prize, 3 


© The view, purport, and tendency of the ſtatutes, is to prevent the Ad- 
miralty from trying matters triable at law, The taking a ſhip upon the high 
ſea is triable at law to repair the plaintiff in damages: But a taking on the 
high ſea as prize is not triable at law to repair the plaintiff in damages. The 
nature of the ground of the aftion—prize er no prize—not only authoriſes the 

rize court, but excludes the common law. | 

© Theſe ſtatutes don't exclude the common law in any caſe, and they con- 
fine the Admiralty by the locality of the thing done, which is the cauſe of ac- 
tion. It muſt be done upon the high ſea. 

f done in ports, havens, or rivers, within the body of a county of the realm, 
the Admiralty is excluded, But the prize court has uniformly, without objec- 
tion, tried all captures in ports, havens, &c. within the rea'm. It happens 
often We all remember ſeveral caſes. Ships, not knowing of hoſtilities, 
come in by miſtake. Upon the decla ation of war, or hoſtilities, all the ſhips 
of the enemy are detained in our ports, to be confiſcated as the property of 
the enemy, if no reciprocal agreement is made. They can only be condemn- 
ed in the court of prize. : 4 
© What is ſtill more extenſive, foreign ports, or harbours, are not the high 
ſea, any more than the ſhore, but numbe: leſs captures made there, have been 
condemned as prize. 

* | am of opinion that theſe ſtatutes have no view or relation to the ſubject 
of prize : conſequently there ariſes from mem no objection. 

© 2 The ſecond objection is, that the juriſdiction is not given. 

will contider this objection in three pbints of view. 

1. Upon the words ot the commiſſion. 

2. Upon the reaſon of the thing. 

3. Upon authorities and uſage. | 

t. © As to the firſt; the commiſſion certainly has in view captures by 
ſnips. Hoſtilities are committed by ſhips and the men aboard, at ſea, or a- 
ſhore z a fight begins; the vanquiſhed runs aſhore; gets the goods out; is 
purſued aſhore ; and the goods are taken. 

A fort, or town is taken by the force of ſhips at ſea, and is tanſomed ; 
or plate, money, and valuable effects are taken. 

* Fhe means this country has of annoying, and making repriſals upon an 
enemy, is by naval expeditions. There never was, there never will be, one, 
no not a fingle ſhip, which has not a vie,” to operations upon land, if occa- 
ſion ſhould offer. They are often the main view—Sir GeorgeRoove at Vg 
Admiral Vernon at Porto Bells and Carthageni—Lord Anſon in the South Scas == 
Sir George-Pococke at the Haun. Many laſt war to Murtinico, Gaudaloupe, 
and other places—Commodore Fobnſtore the other day. 

In many old treaties, ſome of which I ſhall mention by and by, the uſual 
ſiipulation is, that the ſuhjects of the one prince ſhall do no injury or violence 


to the ſubjects of the other, by land or ſea, or in freſh waters, or in port, It 


is not by accident, therefore, that the words of the commiſſion are general— 
All manner of captures, ſeizures, prizes, and repriſals of all ſhips and goods. 
lt don't ſay—upon the ſea—It don't ſay—goods in the ſhip,—* Repriſals"' 
is the moſt general word that can be uſed. | 

In cauſes civil and marine, to give juriſdiction to the court of Admiralty, 
the libel muſt allege the cauſe of ſuit to be done on the high ſea, and, therefore, 
if that had been the intention of the commiſſion, or the rule of law, it would 
certainly have been ſo expreſſed in the commiſſion; 

2. The reaſon of the thing requires the words ſhould be general. 

* It is, as I have ſaid, in the view of every ſhip, much more of every fleet, 
which ſails to make repriſals, to act on thore, There is no place of note 
which can be attacked, where neutral or Hreiiſb ſubjects do not refide, or 
have property, or where the enemy may not colou:ably borro'y their names; 

If it is not within the juriſdiction of the prize court, confider the conſe- 
quence, to the captors ; to the claimants ; and to the ſtate. 

* The captors are in a miſerable condition indeed, The prize cannot he 
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marrels, only triable at law. There is not a word in any of the ſtatutes ap- 
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condemned. If granted, it cannot be ſhared. Every officer and failor may 
be liable to actions without number. The taking cannot be diſputed. To 
difprove the property, they can only have witneſſes from abroad, who cannot 
be compelled to come, The grounds upon which the prize court condemns or 
acquits, cannot be read at law; and, in every action where the plaintiff reco. 
vers to the value of a farthing, the captor muſt-pay the coſts, 

Colourable claimants might eaſily ruin the captors, through their want of 
the means of defence. | 

© It would be equally miſchievous to fair claimants, They could not have 
their property reſtored inſtantly, upon their own papers, books, and ffidavit:, 


They muſt make formal proof. And the owners or crew of a privateer all 


the while might be ſpending the effects. 
© But to the ſtate the conſequence would be ſtill more miſchievous. . 
No diſtinction can be made between Britiſ and neutrals. If the juriſdic. 


tion is null, by the ſtatutes, or never was given, it can no more be exerciſed 


in the caſe of a neutral, than in the caſe of a ſubjet, 

By the law of nations, and treaties, every nation is anſwerable to the 
other for all injuries done, by ſea or land, or in freſh waters, orin port. My. 
tual convenience, eternal principles of juſtice; the wiſeſt regulations of policy, 
and the conſent of nations, have eſtabliſhed a ſyſtem of procedure, a code of 
law, and a court for the trial of prize. Every country ſues in theſe courts of 
the others, which are all governed by one and the ſame law, equally known 
to each. The claimant is not obliged to ſue the captors for damages, and un. 


dergo all the delay and vexation to which he may think himſelf liable, if he 


ſues by a form of litigation of which he is totally ignorant, and ſubjects his 
property to the rules and authority of a municipal law by which he is not bound, 
In ſhort, every reaſon which created a prize court as to things taken upon 


the high ſeas, holds equally when they are thus taken at land The original 


cauſe of taking is here at ſea. The force which terrified the place into a ſurren- 
der was at ſca. If they had reſiſted, the force to ſubdue would have been 
from the ſea. | | | 

Mr. Piggott candidly ſaid, it would be ſpinning very nicely, to contend, if 


the enemy lefe their ſhip and got a ſhore with money, were followed upon 


land, and ſtripped of their money, that this would not be a fea capture. | 


agree with him, but I cannot diſtinguiſh that caſe from this. Both takings ar 


literally upon land. In both, the prey is, as it were, killed at ſea, and taken 
upon land Here the capture of the goods on land is the immediate conſe. 
quence of the ſurrender at diſcretion to a ſea force. | 
5 Would a ſum paid by capitulation upon land have made it a ſea, or a lan 
rize e: | 
Cui bono ſhould all this ſubtilty be ſpun, when the reaſon for a jurifdiQion 
to judge a capture at ſea and ſuch a capture at land is exactly the ſame? 
=. Authorities and immemorial uſage. | X 
In 1498, a treaty entitled Confirmutio Tructatum contra ſpoliu marit!m, 
& pro depredatoribus coercend;s, between Henry VII. & Louis XII. confirming 
one before made with Charles VIII. (14 Hen, VII. Reymer, vol xii, p. 690); 
and in 1526, another between Henry VIII. & Francis I. (17 Hen, VIII. N. 
mer vol. 14. p. 147.) i 
They ſtipulate that (before any ſhip goes out of port) the Admiral, &. 
ſhall take ſufficient ſecurity from the owners, that the maſter and mare! 
ſhall keep the peace towards the ſubjects of the other prince ; and ſhall do then 
no injury or violence by land or ſea, or in freſh waters, or in any port. "The 
mariners to take an oath that when they return with their ſhips, and ſpoils, l 
they take any, they will immediately inform the Admiral, or his officers, 0 
the port from which they failed, of their plunder( præ du), ſpoils, and £0065 
without whoſe decree and permiſſion they ſhall not be ſuffered to convey then 
out of their ſhips, or to exchange, tell, or aliene them. Nobody to purchak, 
ec. from them, before the Admiral, Cc. have declared them to be lauf 
Prize and capture; but if it ſhall be found that the ſaid plunder (prada) Wi 
taken away from the ſubjects, lands, kingdoms, or dominions of either of tit 
ſaid Kings, the goods taken, with damages and intereſt, ſhall, without dela) 
be ordered to be reſtored to the perſons who have been plundered, and the (ct 
tence to be againſt maſters, partners, owners, and ſureties. 
* Either party aggrieved may appea to the ſupreme council. : F 
* Th:{e treaties demonſtrate the juriſdiction of prize in the Admiralty an 
c mmiſſioners of appeal then, to have been pretty much as it is now. o__ 
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war are to give ſecurity to do no injury or violence by land or ſea, or in freſh 
waters, or in any port. When they return with prize, they are to diſcloſe it, 
if they have taken any thing 4 ſea or land from the ſubjects of either prince. 
If they have taken from the ſubjects, /unds, kingdoms, or dominions, of ei- 
ther, inſtant reſtitution to be made with coſts and damages. If taken from 
the ſubjefts, in the land of an enemy, to be reſtored. If taken from the land of 
either prince, though the goods of an enemy, to be reſtored; it is a breach and 
violation of his territory. A capture of Admiral Boſcusven upon the land and 
ſhore of the King of Portugal oecaſioned much diſcuſſion. | 

It manifeſtly appears from theſe treaties rhat the juriſdiftion equally ex- 
tended to goods taken by ſhips or their crews on land and at fea. 'They ſhew 
too, that no property veſts in any goods taken at fea or on land, by a ſhip or 
her crew, till a ſentence of condemnation as good and lawful prize; which 
continues law to this day. Oe 2 

In Goſs v Withers, 2 Burr. 694, it is ſaid, © that I had talked with Sir 
George Lee, who had examinedjthe books of the court cf Admiralty, and inform- 
ed me, that they held the property not changed fo as to bar the owner, in 
favour of a vendee, or recaptor, till there had been a ſentence of condemnati- 


on, and that, in the reign of Cbar/es II. Sir Richard Floyd (the Father of the 


late Sir Narbuniel) gave a ſolemn judgment upon the point, and decreed reſti- 
tution of a ſhip taken by a privateer, after ſhe had been 14 weeks in the ene- 
my's poſſeſſion, becauſe ſhe had not been condemned. That another caſe up- 
on the ſame principle, againſt a vendee, is cited at the end of Affieveds v. Cam- 
bridge, in 1695, (Lucas 79,) after a long poſſeſſion, two ſales, and ſeveral 
voyages . 

In the reign of Queen Elizabeth it is well known that a buccaneering war 
was carried on by private adventurers, and that, in the Spaniſh WfA Indies, con- 
fiderable prize was taken on land. 5 - 

Dr. Wynne ſaid the commiſſions to fit out ſhips againſt the enemy expreſſly 
authorize the perſons to whom they are granted to take the enemy's goods by 
land as well as by ſea, n 5 | 

He cited one, by way of inſtance, in the 437th of Elizabeth, 1595, (Rymer, 
vol. 16. p 2751). A commiſſion to Robert Croffe, giving full power in hoſtile 
manner, as ell by land as ſei, to invade, take, ſtay, and deftroy, any ſhips or 


goods of the King of Spain, his ſubjects, or adherents. 


« And ſuch fhips, goods, jewels, bullion, or any other riches, as they ſhall 
take in them, we do ſtrictly charge and ommand you to ſee that they be 
« ſafely preſerved from ſpoil, and to be brought home in good order into our 
« realm of England.” PE 

They were to ſeize goods by land and ſea. All they ſeized they were to 
bring to England. No property velted till condemnation. They could only be 
condemn.d by the prize court of Admiralty, They therefore moſt certainly 
were ſo condemned, though the proceedings are loſt, ö 


* In the reign of Queen Elizabeth, and tormer reigns, many ſpecial commiſ— 
ſions iſſued to enquire into depredations by viclators of treaties, and the law 


of nations, which are to be ſeen in Rymer. But the moſt ancient inſrument 
ſhews a prize juriſdiftion, either inherent, or by comnuſſion, in the Admiral. 
It is a letter from Edward 111. to the King of Portugal, (Rymer, vol. 6. p. 15.) 
and recites a complaint that the Admiral, betore whom the goods were judici- 
ally demanded, determined that they ſhould not be reſtored, as having been ta- 
ken in war. | " 

Since the reign of Queen #/izabeth no ſpecial commiſſion appears to have 
iſſued; but the Judge of tlie Admiralty, either by virtue of an inherent power, 
or the King's commiſſion, or both, has ſolely exercifed the juriſdiction of prize. 


l will conclude with three propoſitions. 


1. That fo far back as particular caſes can be traced, which is for a centu- 
ry, the Admiralty has j udged of and condemned goods taken on land as prize, 
as well as goods taken on ſea, Ot ti 

2. © That every common law authority to be found on the ſubject, allows 
and ſupports the juriſdiction. 

3- © That the legiſlature has, in many acts of parliament, recognized and 
referred to it, as clear, certain and undcubted, | 

. © 15 April, 1692. The ſentence of Sir Charles Hedges, judge of the Ad- 
miralty prize court, on goods taken on the plunder of a town. 
a5 * Captain 
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&© Captain Minn, commander of their Majeſty's hired ſhips in the Veſi Ir. 
& ies, goes on ſhore with ſeveral of his crew, and pillages and plunders the 
& inhabitants of a town, then in the territories and dominions of the French 
& King, and brings off, and carries on board his ſhip, a conſiderable 
« quantity of goods, to the amount of 20, o00 J. as is ſworn by ſeveral witneſ- 
«© ſes, deſides 30 negroes, worth 20 /. each This pillage he keeps to him- 
* ſelf, without making any diſtribution thereof to his followers or crew, The 
& mariners, thinking they had a right to a ſhare thereof, have called him to an 
& account in the court of prize, and the queſtions which are made, are; 

« x. Whether this court has juriſdiction. | 

* . Whether the mariners have a right to a ſhare. 

« 3 What that ſhare ſhall be. | 
«& x As to the juriſdiction; which is two fold, the court of Admiralty, and 
£ the court of prize. 

(Here there is a long argument to ſhew that it may belong to the court of 
Admiralty, as incident to the military authority of the Admiral, in time of 
war, upon deſcents, as well as at ſea which is not material te be now ſtated, 
e proceeds thus: ) | | 

« But go to the ſecond ground of juriſdiction in this cafe, that it is (as it is) 
„ before the court of prize, where, ty the plain words of the patent, under 
« the broad ſeal of Englind, it is evident enough that the cout t has cognizance 
« of prize goods taken from the French, as well by land as by ſea. It is, therefore, 
« yery clear to me, that this court has juriſdiction.“ 

le then proceeds upon the other two queſtions, as to the ſhares, but that 
15 not material. 

© This was followed, very ſoon after, by the caufe that gave riſe to the mo 
tion for a prohibition in 15g8 (a). 

© 1703. Vigo, Captures under different circumſtances. Many to this purport. 

Adventure. Treuer, captain. The Queen againſt the goods in a certain 
ſchedule annexed, taken from the enemy at the port of St. M.»y and St. Vgo, 
in the kingdom of Spazz, and put on board the ſaid ſhip, and there, or in the 
hands of the ſaid Trevor, now, or lately, remaining, and againſt all perſons 
in general. = 

Much was undouhted!y taken on land, and all condemned. 

* ro June, 1745. Peta. Sentence of condemnation to the King. Several 
purſes of money, and jewels, amounting to 30000. and upwards, taken and 


| ſeized as plunder, in the town of Peyta, being a town in the Spaniſh Weſt In- 


dies, in the kingdom of ain, from the enemies of the crown of Great Britain, 


were nightly and duly taken by the ofticers and mariners of his Majeſt,"s 
' ſhips, (naming them, &c ) [ 


© 4 Feb. 1746. Plunder taken from the ifland of St Bartholomew, and con- 
demned in Antigua. viz. 170 negro and mulatto flaves, and divers other goods, 
wares, and merchandizes, ſeized and taken from the iſland of St. Bartholomew, 

* 27 April, 1759. Sawannab, Taken by Sir Hyde Parker's fleet. 
Goods and effects (ſpecified) taken in boats and craft, and on ſhore, Many 
claims and reſtitutions. 

* 27 June, 1759. Plunder taken at Senegal. 

© 28 March, 1763. Hawvannah, Upon another ſtate of fact. The ſhip 
Tyger, and the effects on board, ſurrendered hy capitulation, with the town 
— a treaty on land. A 

© Theſe caſes ſhew that, for a hundred years, the juriſdiction has been pro- 
feſſedly, notoriouſly, and quietly exerciſed ; which leads to the ſecond propoti- 
tion, that this exerciſe does not reſt on acquieſcence only, but 

* 2. That every common law authority to be found on the ſubject, allows 


and ſvpports the juriſdiction. 


© Brown & Burton v. Franklyn, the King's Proctor, Scacc. H. 10 V.;. 
Cath 474. Brown & Burton, the maſters of the two ſhips belonging to the 
Eaſt-India Companv, took a French ſhip, and cargo, and money, upon land. 
They had no letters of margue. The King's Proctor, upon the uſual monition, 
got a ſentence of condemnation of the whole, as perquitite of Admiralty, and 
then proceeded upon the ground of this ſentence, againſt Brown & Burton, fot 
an account. ; | 
© They moved for a prohibition, ſuggeſting the ſtatutes of 13 and 15 R. 
2. and 2 Hen, 4, and averring that the goods and merchandizes were taken 
»fpn land, in the Eaſe-Indies, and that they were no parties to the ſentenct, 

never heard, and ought not to be bound. 
(a) Brown v. Franklyn, The 
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* The laſt was an objection upon the eternal principles of natural juſtice, 
but immediately removed when the nature of the proceeding in rem came to 
be explained. | 

© The ground which remained, was their being taken upon land. If the 
court had no juriſdiftion, the ſentence was null and void, the ſubſequent pro- 
ceeding was illegal, and muſt have been p:ohibited. 

gut it was inſiſted by the counſcl againſt the prohibition, that prize or no 
prize was a matter not triable at common law, but altogether appropriated to 
the juriſdiction of the Admiralty. So | 

* The court concurred in this propoſition, and, therefore, denied the pro. 
hibition. 0 \ | 

© This is a judgment in point, and the attempts which have been made 
ſhew that no ingenuity can diſtinguiſh it, and Lord Chief Baron Comyn draws 

a general concluſion and maxim of law from it“ If a ſentence be in the 
© Admiralty for a ſhip or goods, as prize, a prohibition does not go upon a 
„ ſuggeſtion, that it was not prize, or that if was acquired upon land (b).“ 

© But, in 1742, there is a more ſolemn and more elaborate judgment, by 

Lord Chief juitice Lee, a very able, and a very ſtrict common lawyer; wiz. in 
Key & Hubbard v. Vincent Pearte, 31 fanuary, 1742. I was counſel in it, It 
was argued, and could only be argued, as a mere queſtion of law, juſt as if 
it had arifen in Neſtiminſter Hull, upon a capture in the river Thames, within 
the hody of a county. | 

© The colonies take all the common and ſtatute law of England, applicable 
to their ſituation and condition. The courts of law prohibited the court of 

Admiralty, juſt as the courts of Veſtminſter Hall do here. 

* I bada full note of it. But, luckily, Lord Chief Juſtice Lee having taken 
time to confider, he brought with him notes of the opinion he was to deliver, 
which notes we have in his own hand. I have alſo the report of the cummit- 


tee, and the order of council upon it. ; : \ 
© | will ſtate to you the notes from which the Chief Juſtice gave his opinion, 


in his own hand.” : | 

© (Here his Lordſhip read the opinion of Lee, Chief Juſtice, verbatim, as 
it is ſet forth ſupra, p. 584 to 586) ; 

© Nothing can be clearer than the principles laid down by him. The queſ- 
tion, © prize or mo prize,” is the boundary line; and not the locality of land 
or ſea, or port within the body of a county within the realm. | 

* 4. That the legiſlature, in ſeveral acts of parliament, has recognized and 
referred to this juriſdition over goods taken on land as prize. | 

© The prize acts of the 17th (a) and 29th (5) of George II. contain a clauſe, 
that the Lords of the Admiralty thall grant a commiſſion, at the requeſt of the 
owner, to the captain of any ſhip, © for attacking or taking, with ſuch ſhip, 

« or with the crew thereof, any place or fortreſs gon the land, or any ſhip or 
goods belonging to, or poſſeſſed by, c. 
© The ſtatute of the 19th of George III. (c), meaning to expreſs the ſame 
thing, has uſed more words to effectuate the grant of the property to priva- 

teers, but takes the juriſdiftion for clear and certain. : 

* Subſequent acts follow this. | 

© Upon theſe authorities there can be no doubt. We, none of us ever had any. 

© If the queſtion h ud been doubtful, arguments from utility and public con- 
venience ought to have turned the ſcale. It could anſwer no good end, and 
muſt produce inextricable miſchief to captors, claimants, and the ſtate, if 
goods taken upon land by ſhips, ſhould not be within the prize juriſdiction. 

* The merits are no pait of this queſtion. If the captors have done wrong, 
in ſubſtance, or in manner, the Judge of the Admiralty, and, if he err, the 
Lords of Appeal, have full power to make ample reparation. They give ſatiſ- 
faction even to an enemy priſoner, who is illiberally plundered, or perſonally 
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(b) Com. Dig. Title Aimiralty. (E. 9), 
© As weare all clearly of the opinion 1 deliver, we ought not to contribute 
to the injuſtice and miſchief which may be occaſioned to many perſons, from 
the delay which would ariſe from giving liberty to declare in prohibition, and 
{a) 17 Geo. 2. cap. 34 \ 2» | 
(b) 29 Geo. 2. cap. 34. $ 2+ | 
(c) 19 Geo 3 cap. 67. 8 So the 
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1 78 1. | the parties know they are not finally barred by our judgment. They may ap- 


— ply for a prohibition to every court in Weſtminſter Hall. 
| © Therefore we are all of opinion, that the rule thould be diſcharged.” 


LuxTIN | ; — — | | 5 . 
againſt_ _ No motion has been made tor a prohibiuon, in any other court; but an ac- 
Roß ix so. tion, viz. Mitchel and ancther v. Ro iney and another), in which the ſame queſ- 
tion ariſes, was tried before Lord Mani field, at the fittings after Hilury Term 
22 Geo. 3. and a ſpecial verdict found, upon which, judgment paſſed in B. R. 
the enſuing term, without argument, the opinion of the court being already 
known, and a writ of error upon that judgment is now depending in the Houſe 
of Lords. : 
2 LuxToN againſt RoB1nsoN. 


gth February, 
—— 8 dant was to take, of the plaintiff, certain premiſes 
to deliver poſ- known by the name, Fe. and the goods and fixtures which 
ſchon tor cer . ſhould appear to be the property of the pl.intiff, by a fair 
tain conſidera- | es if, 12 a wo 
tions ſubjet to appraiſement, by two appraiters, or their umpire, or elſe 10 
a forfeiture on forfeit a depoſit of five guineas, and, if either ſhould fail in 
— 2 —.— his part of the agreement, that he ſhould pay 10 /. to the 
who was to de- Other excluſive of the depoſit ; the defendant to take poſſeſ- 
liver poſſeſſion ſion on a day ſpecified. The plaintiff averred, that, on the 
emis dne day, he was ready and willing to deliver to the defendant, 
without ſhewing the ſaid premiſes, and ſuch goods and fixtures as ſhould ap- 
in bis declaration pear to be the property of the plaintiff, at ſuch appraiſemeni 
A. title 4, in the ſaid agreement mentioned, yet the defendant did not 
| then, nor at any other time, accept and take of the plaintiff, 
the ſaid premites, but wholly refuſed ſo to do, by reaſon 
| whereof he became liable to pay the ſaid ſum of 10 J. ex- 
cluſive of the depoſit, Special Hemurrer, for that it does 
not appear; 1. That the plaintiff had any intereſt in the 
ſaid premiſes at the time of making the agreement ; nor, 
2. That he ever requeſted the defendant to take the ſaid 
premiſes, and ſuch of the ſaid goods, &cz nor, 3. That 
the ſaid goods and fixtures were ever appraiſed in any man» 
ner whatſoever. | . 
In ſupport of the declaration, it was ſaid, that, when 4 
arty declares on a demiſe, there is no occaſion to ſhew an 
intereſt; if the defendant means to call that in queſtion, he 
ought to plead nil babuit in tenementrs, and then the plain- 
tiff muſt ſhew a title, in his replication. Beſides, in this 
caſe, it was not neceſſary that the plaintiff ſhould have an 
ivtereſt in the premiſes, for nothing was to be paid but for 
the goods and fixtures. As to the appraiſement, it was 
- enough to aver, that he was ready and willing. He could 
not have an actual appraiſement without the concurrence 
of the defendant; for, from the nature of the contract, one 
appraiſer muſt have been named by each. 
Madd for the plaintiff; Runnington for the defendant. 
BULLER, Fuſlice,—This is not like a demiſe hy deed. 
Here the plaintiff was to deliver poſſeſſion, and therefore he 
ought to have ſhewn that he had a right fo to do. With 7 
N 55 gal 


ASSU MPSI T, on an agreement, by which the defen- 
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gard to the appraiſement, if each was to appoint one, he 1781. 
thould have ſhewn that he had appointed one. 


Wasd had leave to amend, on payment of coſts, —_ 
ney 5 Rog iNSON. 
The KING againſt the IN AMHABITANMTS of 
CORHAMPTON. | . 
; aturday, 
10th Feb, 


HE court of Quarter Seſſions for the county of Sur- When the title 
T ry, confirmed an order of two juſtices for removing ak os 3 
the wife and children of one Richard Goodiff, from the pa- pound, and 
riſh of Croydon, to the parith of Corbampton, ſubjec to the the pauper's 
opinion of this court, on the following facts: eee 

Richard Goodiff was originally ſettled at Corbampton. In aiſo his yearly 
1769 he came to Croydon, and there rented a houſe at 4. /. rent, though 
10 5. per annum. On the 1oth of June, 1773, the overſeers * 
of the poor of Croydon made a rate of 2s, in the pound in name in the co- 


this form VIZ lumn of Sum 
Xo aſſ:ſjea, this is a 
ſufficient rating 


| .or the purpoſe 
. f gaini ſet» 
Rent. | [Occupi names.] Sums aſſeſſed. |} {$2205 40 
£ 10. A. B. 1 


4 | 8. C. | Richard Goodiſ. 
On the 22d of Fune, one of the overſeers demanded of 


Goodiff 8 5. tor the rate, declaring he was aſſeſſed in that 


ſum for the relief of the poor. Goodiff objected, alledging 
he was not a pariſhioner. The overſeer opened the rate- 
book and ſhewed him his name therein, and threatened to 
diſtrain for the 8 s. if he did not pay It. Goodrff, on this, 
paid the money directly. In the afternoon- of the ſame 
day the overſeer returned, with the veſtry clerk, and offer- 
ed to return the money, ſaying he had taken it by miſtake, 
Goodiff refuſed to receive it. The overſeer however left it, 
_—_ went away, on which Goodiff threw the money after 
im. 
It was admitted that Q. C. meant Quere Certificate. 
| 0 MixGar, 


name is inſerted 
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1781. MIN GAV, in ſupport of the order, ſaid, he admitted, 


that, in all caſes where the queſtion had turned upon the 


The KING way in which the perſon meant to be rated was deſcribed, 


e the court had inclined to a favonrable conſtruction, but 


ORKAMPTON, | a 
that, here, there was no rating. There was no ſum put 


againſt Goodiff*s name. The pariſh knew he occupied the 
houſe, but they never intended to rate him. Ihe miſtake 
of the overſcer, (and cotrected ſo ſoon,) in ſuppoſing him 
rated when he was not, could not be binding on the pariſh. 
He cited Rex v. Warblington (a). | 

Kirsy, Serjeant, and Palmer, on the other fide, inſiſted, 
that the omiſſion of a particular ſum in the column of 
«©. Sums aſſeſſed”? was ſupplied by the ſtile of the rate, de- 
ing a rate of 2 s. in the pound, coupled with the entry of 4, 
- oppoſite to Go: diff's name, in the column of Rent. The 
caſe of Rex v. Warblington was very different in its cir. 
cumſtances from this, and went upon fraud committed by 
the pauper. | ; 

Lord MaxsF1ELD (ſtopping Palmer.)—The caſe cited 
does not apply. The payment, there, was not till a year 
aſter it ſhould have been made, and the overſeer was in. 
duced to receive it by a miſrepreſentation. 'I here is na 
queſtion here. The title of the rate, is, Two Shilling, 

in the pound,” and, in the column of Rent, Gcodiff' 
rent is 4 J. This fixes his proportion of the rate. For 
what purpoſe was his name inſerted, if not to rate him? 
Then, has he paid? Yes; and againſt his will; and the 
overſeer ſhall not have it in his power to ſay, upon reconſi- 
dering the matter, * I have thought better of it, and you 


% ſhall not gain a ſettlement.” : 
| Both the orders quaſhed. 


(a) T. 14 Geo. 3. Burr. Sectl. Ca. No. 245. 


Monday, | h . 2 
22th Fon, YATEs againſt FRECKLETON. 


Payment of the 1 on a note of hand. The plaintiff's attorney in 


eee vin goo town, had ſent the note to Fox, an attorney at C. 
employed to ſ e f it f 
the defendantty ventry, where the defendant reſided, to preſent it for pa) - 


ihe plaintiff's al- ment; and, by the letter incloſing it, directed him, if pay- 


_ torneyisnot ment ſhould be refuſed, to return it immediately to him; 

pi ment to the ; 2 . 
plaintiff, thou: h adding, that, in that event, he would ſend down a ns to 
payment to the ' | | im; 
attorney him- 


Felt is. 


* 
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um, 


not to have changed his agent, without giving notice to the 


dered as a ſpecial authority to receive the money, and, al- 


ed to avail himſelf of that circumſtance. | 


| be fo [1]. That the letter, ſo far from importing an au- 
| thority to receive the money, implied the reverſe, in caſe 
| the note ſhould not be paid voluntarily, becauſe, 1n that 
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him, to arreſt the defendant. Fox having accordingly pre- 1780. 
ſented the note, and payment being refuſed, he wrote t. 
the attorney in town, to inform him of it, and a writ was Yares 
ſent to him, upon which he arreſted the defendant, who ©) 7 DROP: 
gave bail to the ſheriff. Fox, afterwards, got an aſſign- 
nent of the bail-bond to the plaintiff, and, ſome time af- 
terwards, the defendant paid the debt, and all the coſts then 
incurred, to Fox, who gave him a receipt. After this, the 
bail were ſerved with proceſs and notice of declarations on 
the bail- bond, Fox not having paid the money over to the 
plaintiff, or his attorney, and the attorney having employed 
another agent, but without giving any notice of the change 
to the defendant. The letter to Fox, accompanying the 
note, had not been ſhewn to the defendant, before he paid 
money ; but, when the proceſs on the bail-hond had been 
ſerved by the new agent, Fox produced it to the defendant, 
to convince him that he was duly authorized to receive 
the money. | 
On Thurſday, the iſt of February, Douglas obtained a 
rule for the plaintiff to ſhew cauſe why the proceedings on 
the bail bond. ſubſequent to the payment of the debt and 
coſts by the defendant, ſhould not be ſet aſide with coſts ; 
and all further proceedings in the mean time ſtayed. On Sa- 
turday, the 1oth of February, this rule was enlarged, with 
the addition, that Fox, on notice to be given to him of the 
rule, ſhould anſwer the ſeveral matters in the affidavits. . 
It was then, and this day urged, in ſupport of the rule, 
that payment to an agent is the ſame thing as payment to 
the original attorney; and that the plaintiff 's attorney ought 


defendant. That, beſides, the letter here was to be conſi- 


though it had not been ſhewn to the defendant betore the 
payment, yet the plaintiff, who had thereby (through his 
attorney) veſted the power in Fox, ought not to be ſuffer- 


Dunning for the plaintiff ;—Caldecot for Fox. | 
The court were clear, that an agent employed to ſue, is 
not therefore authorized to receive payment. They ſaid it 
had been formerly doubted whether payment to the attor- 
ney was payment tothe party, though it was now ſettled to 


[ 1] Vide Powel v. Little, B. R. H. 20 Cee. 3. 1 Blackſe, 8. 
event, 
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1781, 
YarTEs 


againſt 
FaxCKXLETON, 


dant, of the debt and coſts, (the coſts of this application 90 
excepted, ) to the plaintiff, all further proceedings ſh | 
ſtayed; and that Fox ſhould pay the debt and coſts to the de- 4 


Monday, 
12th Feb. 


On a grant of a 
ſe-farm rent, 

ac without any 
deduction defal- 
cation or abate- 
ment whatſoe- 


ver,” the grantee 


is entitled to re- 
ceive the full rent 
without deduct- 
ing the land- tax. 


Diſtreſs is not 


incident to a fee- 
farmrent as ſuch, 


except the caſe is cordingly, and, by virtue of the ſaid premiſes, Jordan Brad: 
brought within zury became and was ſeiſed in fee of the locus in 2 and 


the ſtatute of 4 
Geo. 2. cap. 28. 


85. 


diſtreſs for the ſame.— Plea in bar, as to 28. 1d. 4, part of 


ment to iſſue againſt him. | Chi 


duces a title to the ſaid fee=ferm rent to Wilkinſon, and al. 
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event, Fox was to return it. If it had been meant that he 


ſhould alſo, in that caſe, receive the money, the note 

have been left in his cuſtody. £ | ont =” 
Fox having made no exculpatory affidavit, an abſolute = 
rule: was made, that, upon payment, by the defen- TS 


ould be (6 


fendant, and alſo the plaintiff's coſts of this application to 
him, on or before the 1ſt of March, otherwiſe an aitach- 


BRADBURY againſt WRicnT. 


| * ION of replevin. The defendant makes conuſance in p 


as the bailiff of one Wilkinſon, and then ſtates ;— op11 
That Eyre and Bretland were ſeiſed in fee of the locus in quo, ble 
and that they by indenture, dated the 20th of April, 1693, 164 
bargained and fold, aliened, releaſed, and confirmed, the 
ſame, to Fordan Bradbury, his heirs and aſſigns, in fee farm, ther 
for ever, yielding and paying, yearly, to Bretland, his heirs vi. 
and afligns, for ever, by half yearly payments, at a place, 
and on the times mentioned, the yearly rent of 4/. 175. 6d. clau 
without any deduction, defalcation or abatement . for or in any nant 
reſpect whatſoever”; That ſeiſin was delivered to him ac- i that 


Bretland became and was ſeiſed in fee of the fee-farm rent 
of 4/1. 17s. 6d. by the ſaid indenture of feoffment ſo reſerved 
and made payable to him, his heirs and aſſigns; Then de- 


ledges, that 27. 85. 9d. of the ſaid fee-farm rent for one half 
ear, was in arrear, and that the goods were taken as 4 


the ſaid 21. 8s. 9d. that, by the land tax of 1778, 177 44. 
was aſſeſſed on the locus in qua, that a like rate for the ſaid 
fee - farm rent would, by a juſt proportion, amount to the 
ſaid 25. 1d. 4, wherefore the plaintiff, according to the form 
of the ſaid ſtatute [1], did abate, deduct, and keep in his 
hands, the ſaid 27. 1d. J. and as to the reſidue, he pleaded z 
tender and refuſal, prior to the time when, Sc. and, that, 


[1] Vid: 4 V. & M. cap. 1. J. 6. Copied in all the fubſequent land · tax act 
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after the tender, and before the ſaid diſtreſs was ſo made 
and taken as aforeſaid, no requeſt or demand was made of 
the ſaid reſidue. General Demurrer. 

The queſtion argued by the counſel, upon this record, 
was, whether by virtue of the words, „ without any deducti- 
« on, defalcation, or abatement for or in any reſpect whatſee 


« ever,” the grantee of the rent was inti:[ed to receive the 
whole, diſcharged of the land tax. Davenport argued for 


the plaintiff, and Chambre for the defendant. 

For the plaintiff, Brewſter v. Kitchen (a), and a caſe of 
Champernon v. Champernon, before the preſent Lord Chancel- 
hr (5), were cited. In the firſt, upon a covenant to pay a 
rent=charges witbout dedufion of any taxes for the ſaid rent, 
it was held by Lord Holt, and the whole court, that the rent 
was to be paid in full, without deducting the land-tax im- 


poſed by -4 & 5 Will. & Mar. This caſe was ſtated to be 


in point, and one of the reaſons given by Lord Holt for his 


opinion in that caſe ſeemed, it was ſaid, a fortrori, applica- 


ble to the preſent; for the rent, there, was granted in 
1649, and, although the preſent form of the land-tax, and 
which was eſtabliſhed before the queſtion aroſe, had not 
then been introduced, yet, (becauſe taxes of that nature, 
viz. the monthly aſſeſſments, had obtained before that time, 
and there was, in the acts of the Common wealth, the ſame 
clauſe as in the then and preſent land-tax acts, for the te- 
nants to deduct the tax out of their rent [2],) he thought 
that the words of exemption muſt have been meant to com- 
prchend ſuch taxes if impoſed in future, and to exempt the 
grantee from the burthen of them. As to the preſent cafe, 
the land-tax had been eſtabliſhed in its preſent for m juſt the 
year before the dkte of the deed on which the queſtion ari- 
ſes, and, therefore, muſt have been in the contemplation 
of the parties. In Champernon v. Champernon, the queſtion 
was upon the conſtruQion of a power to make jointures 
free from taxes, and the Lord Chancellor held, that the land- 
tax was particularly within the words of the power, as be- 
ing the only tax to which land is abſolutely liable. 


Chambre inſiſted, that neither of thoſe two caſes applied, 


becauſe, in both, the word © taxes” was expreſſly uſed. 


[2] 4 V. & M. cap. 1.4 13. Copied in the ſubſequent acts. Qu. If the 
mr pg to in the plea (viz. & 6.) was in the acts of the Common- 
wealt i 


5 B. R. Hh 9 3. 1 Ld, Rays. 317. . C. 1 Sail. 198. Carib. 438. 
(b) 1780. N | 
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1781. 
' unable to the land-tax, the words were ſtill ſtronger, « And 


| BnavnunY 
againſt 


WrIGHT, 
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So in Hopwood v. Barefoot, where the tenant was alſo held 


all ſums that now are or ſhall be aſſeſſed or taxed for and 
in reſpect of the premiſes, for chimney money, church 
and poor, or otherwiſe (a).“ He ſaid, the queſtion was, 
whether the defendant was entitled to the exemption, not- 
withſtanding the clauſe in the land tax acts, by which, 
landlords, owners, and proprietors of lands, are authoriſed 
to abate and deduct a proportionable part, out of every fee. 


— 1 1 Py BEN ei 


farm rent or other annual rent payable out of their lands, of : 
N 


the rate faxed or aſſeſſed on them (5). To entitle him to 


ſuch exemption, the words faxes or aſſeſſments ought to c 


no remedy by diſtreſs at common law, for he conceived, 
fee could not be diſtrained for, without an expreſs clauſe 


to this, viz. that fee-furm rents were rent-charges z obſer- 


tenuerit ſibi et bæredibus ſuis, reddendo vel dimidiam wel tertiam, wel ad minus, 


have been uſed. The ſtatute provides, by another clauſe, «6 
&« That nothing therein contained, ſhall be conſtrued to k 
& alter, change, determine, or make void, any contracts, th 
& covenants, or agreements whatſoever, between landlord tt 
& and tenant, or any other perſons, touching the payment 
-& of taxes and aſſeſſments (c). But neither could a caſe 
where nothing is ſaid about faxes or aſſeſſments, be brought 
within that clauſe. The general expreſſions in the deed 
ought not to be extended to parliamentary impoſitions, 
They were a ſort of words of courſe,” and, in truth, meant 
nothing more than was comprehended in the reſervation it- 
ſelf. . With regard to the argument drawn from the time 
when the deed was made, it was to be conſidered, that the 
land-tax was then only occaſional, and, therefore, it was 
not to be preſumed that the parties foreſaw the permanent 
renewal of it, or had it at all in contemplation. | | 
BuLLER, Juſtice, aſked, if this did not, on the plead- 
ings, appear to be that ſort of rent, for which there was 


that, ſince the ſtatute of Quia Emptores, a rent granted in 
making it a rent-charge ; and he denied Davenport*s anſwer 


ving, that, by the definitions in all the books, the appella- 
tion of fee farm“ only reſpected the er between 
the amount of the rent and the value of the land [3]. It 
this rent was a rent-ſeck, he ſaid the diſtreſs could not be 


[1.] Feedi Firma appellatur, cum quis ex dune vel conceſſione alter ius predic 


quartam part em weri valoris. Tenens hujuſmods ad nulla ſervitia obligatur nj 
gue in ipſa cbarta continentur excepta fpdelitate, quæ omnibus tenur is incumbeſ. 
Spelm. Gloſſ. 221. col. 1. Cheſcun fee farm ſera entend le veraye value del terre, 
«© qui eſt le cauſe n'anra ent releife''. Brooke Abr. Title. Reliefe, 201. pl. 5.8. proba 
(2) B. R. J. 8 Ann. 11 Mod. 238. | | FLiven 
() 4 W. & M. cap. 1. ſ. 6. | | 
(c) 4 Geo. 3 cap. 2. /. JS» 6H. & M. cab. 1. . 34+ 
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ſupported but on the authority of 4 Geo. 2. cap. 28. /. 5. 
and the avowry had not ſtated, (according to that ſtatute,) 
that the rent had been duly anſwered or paid for the ſpace. 


of three years, within the ſpace of 20 years before the firſt w 


day of the ſeſſion of parliament when the ſtatute paſſed. 

Davenport then ſaid, he was inclined to think the right 
todiſtrain was admitted by the plea. 

On the principal point, Lord MAnsFIELD ſaid, with re- 
gard to Chambre's obſervations on the caſes, that, in none 
of them, was there any mention of a ſubſequent /and-tax, 
There could be no words ſtronger than thoſe in the preſent 
caſe; and it would not have been clearer if the deed had run, 
« without any deduction, defalcation, or abatement, for taxes.” 
He ſaid, he thought there were caſes in the equity books on 
this point, and deſired the cauſe to ſtand over till this day, 
that they might be looked into. | 

1. The court now, on the principal point, declared their 
opinion, that the rent ſhould be paid without any deduction 
for the /and-tax ; and founded themſelves on the authority 
of the caſes cited from Lord Raymond, Salkeld, Carthew, 
and 11 Mod. 2. As to the other point; they were of opi- 
nion againſt the defendant, for that the rent was, in its 
nature, a rent-ſeck, and the party could not diſtrain but 


Cites 4.5. Ed 3. 15. and Old Tenures. | 

Blackſtone, Comm. vol. 2. p. 43.) ſays © A fﬀee-farm rent is a rent-charge in 
« fee, illuing out of an eſtate in fee, of at leaſt one fourth of the value of the 
* land at the time of its reſervation.” And hecites Co. Littl. 143; which does, 
at firſt, ſeem to authorize his definition; for the words of Lord Coke are, It 
66 (i.e. a rent referved by deed, with a clauſeof diſtreſs) is called a rene- charge, 
te becauſe the land, for payment thereof, is charged with diſtreſs; and then, 


he goes on, immediately to ſay, If it be to the whole value of the land, or 


* to the fourth part of the value, then the rent is called a fee- farm.“ Bluct- 
fone, probably, according to the moſt natural and obvious conſtruction, un- 
derſtood the pronoun it in the ſecond ſentence, to relate to the ſame thing 
as in the former ſentence, wiz, to rent-charge. But it ſhould ſeem, on conſi- 
dering the authorities above referred to, (though they do not expreſſly exclude 
the idea of diſtreſs,) together with the text of Lz#//efon, that by an inverſion 
of language not uncommoneven now, but frequently preferred, from affectation 
in Lord Cotes time, the relative, in the ſecond ſentence, is placed before the noun 


ſubſtantive, wiz. *©* the vent, to which it refers, and, therefore the ſentence 


ought to be underſtood as diſtin and independent of the preceding one, and 
as if it had run thus; „the rent (i. e. a rent certain reſerved to a man and his 
« heirs, which is what Littleton is ſpeaking of,) if it be to the whole value, is 
called a fee-farm,” If this is the true conſtru tion, the inference is, that the 
deſcription of fee-furm, taken by itſelf, does not imply a power of diſtreſs ; 
which ſeems to have been what Mr. Juſtice Buller hinted at. But a rent in fee, 
of the proportion required, would not ceaſe to be a fee. fur rent, becauſe a 
power of diſtreſs was ſuper-added. A fee- firm rent may either be a rent-ſeck 
or a rent- charge, and, (till the ſtatute of gziz emptores,) might have been a 
rent-ſervice. But then, in pleading, in order to juſtity in replevin, it would 
be neceſſary, not only to ſhew that the rent was a Aare, rent, but alſo to 
call it a rent. cbarge, or to ſtate that a powerof diſtreſs was annexed to it. This, 
probably, could not have been done here, becauſe, in fat, no ſuch power was 
given by the deed. | 
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1781. under the ſtatute, and, therefore, in his avowry he ought MW _ 
— to have brought his caſe within it. 
Ea annuvar 


: But, as the merits were in the defendant's favour, it wa; 
-@garnſt 


Wear. agreed, that the demurrer * be allowed, without coſt; 
| on either ſide. 


The End of EasrzR Term 21 GroRœꝝ III. 


CASE! 


II. 


8E 


ARGUED and DE TERMINED 


IN THE 


Court of KING's B ENO 


I N 
Eaſter Term, 8 


In the Twenty firſt Year of the Reign of GEORG III. 


PEAR SON againſt CAMPION. 
; Wedneſday, 
| | | 2d May, 

1) UNNING was to have ſhewn cauſe againſt a rule An parita- 
for a prohibition to the. eccleſiaſtical court in a ſuit by cannot ſue in 

an apparitor for his fees, but he mentioned that he found it jms nr 

had been decided that a proctor or regiſter cannot maintain ee. | 

ſuch a ſuit, and for this cited Pollard v. Gerrard (a) [I]; 

and, as this ſeemed to be within the ſame reaſon, he with- 


drew his oppoſition to the rule. 
5 The rule made abſolute. 


* 


[1] Vide alſo Fobnſon v. Lee, 5 Mod. 238. 


(a) B. R. M. 13 . 3s Ld, Raym, 703. 5 2 


” 
ͤ— —— — — —— —— ͤ— ñ L—ͤ—õ ͥ 23 mn _ — 
= — * A 888 — >, r - * reer 2 


608 . CASES IN EASTER TERM 


her.. f 
„ 
The KING againſt the INHABITANTS of St, 
Saturday, MicaartL's, in BATH. 
th May. | 


i CO b E court of quarter Seſſions for the County of Soner. 
is inſolvent has ſet, confirmed an order of two Juſtices for the remo- 
conveyed his eſ- ya} of John Freeman from Walcott to St. Michael's in Bath, 


tate t | a ö | 
rags prong and ſtated ; That the pauper being entiiled to two frees 
of his debts, and hold houſes in Walcott, one of the value of 28 J. a year, the 


= Ware other of 26 J. a year, in 1778 conveyed them, by leaſe and 
. releaſe, to truſtees, in truſt, to be ſold, and the money ari- 
fraudulently in- ſing from the ſale to be paid, firſt in diſcharge of two mort. 
to poſſeffion, a gages due thereon amounting to 500 J. alterwards to his 
days 4 other creditors rateably, and the ſurplus, if any, to him, 
gain a ſettle- his executors, adminiſtrators, and aſſigns ; That the houſe 
We were both let to other perſons at the time of the convey- 
- ance, and the pauper then reſided in a public houſe in the 

pariſh of St. Michael, at the rent of 40 J. per anuum, which 

he had occupied ſeveral years, till he failed; That, after- 

wards, one of the houſes becoming void, the truſtees, hav: 

ing the poſſeſſion and the key thereof, employed one Bet! 
Frsarrant, then a lodger in the pauper's houſe, to clean the 

ſaid vacant houſe, and paid her 3s. for ſo doing, and deli 

vered her the key for that purpoſe, which having done, ſhe 

placed the key in the bar of the public houſe, among ſome 

. other things of her own which ſhe kept therc, intending af- 
terwards to re-deliver it to the truſtees, but that the pai- 

per's wife took it from thence, and took poſſe ſſion of the 

vacant houſe, and, with her hyſband, had continued there 

ever ſince to the time of the removal, being, in the whole, 

one year and three quarters; That one of the truſtees, ſee- 

ing her carrying her goods thither, gave her notice that ſhe 

was doing wrong, not having the conſent of either the tru} 

tees or creditors, to which ſnhe replied, “ Iam going to mj 

« own eſtate, for I and the children can't lie in the ſtreet,” 

That the premiſſes had not yet been ſold by the truſſees; 

That the value thereof was about 650 J. at preſent, but at 

the time of the conveyance was ſomething more ; That the 

- debts owing by the pauper, for which ſuch truſt deed was ex- 


| ecuted, including the two mortgages, were 8811. and * 
ä : | | at 
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That it did not appear on that deed how the annual rents 1781. 
were to be diſpoſed of till the ſale ſhould be made. | 
Dunning and Burroughs, in ſupport of the removal, con- The — 
againſe 


tended that the pauper had no property in Walcott by which St. Menz f 8 


| 
ö 
1 


St. 


o mer. 
emo- caſe of Rex v. Natland (d), which would perhaps be relied 
Bath, on by the counſel on the other fide, was only an opinion of 
frees Go, Juſlice, on the circuit, and was not argued on the 
„ the merits, in this court. If they were to admit that the pau- 
and per had a right to have reſided till the ſale, yet they inſiſted, 
y ari- that he could not have gained a ſettlement under the cir- 
mort- cumſtances which had happened, becauſe the poſſeſſion was 
o his acquired by wrong. . | 

him, Gould and Morris argued againſt the orders, that the truſ- 
1Ouſes ters had no beneficial, and the creditors no legal, intereſt. 
nvey- The beneficial intereſt remained in the grantor till the ſale, 
in the and there was no douht but that a ſettlement might be ac- 
w hich WW quired by an equitable eſtate. If this caſe differed from 
aſter- that of a mortgagor in poſſeſſion, it was ſtronger in favour. 
 hav- of the ſettlement, becauſe a mortgagee has both the legal 
Beit; and a beneficial intereſt. This did not reſemble the caſe of 
in the Bi Rex v. Widworthy, becauſe till adminiſtration, nobody has 

deli- a right where there are ſeveral next of kin. A ſole next of 
e, he BW kin would gain a ſettlement before adminiſtration. In Rex 
{ome v. Painſwick, it was argued, and could not be denied, that 
ng af. there were many things that might bar the dower, and 
pad: prevent an aſſignment from being ever made. As TON, 
of the Bi Jitice, was diſſatisfied with the deciſion in that caſe. Here, 

there Bi the pauper, at any time, might have prevented the ſale, by 
hole, Bf tendering the money. The truſtees could not have main- 
„ce: tained an ejectment againſt him till after the ſale, and by 
ar ſhe WF joining with the vendee Thele were, private tranſactions, 
- trul- Bil which the pariſh had no right to pry into, and the court 
to mf would not, in a ſettlement caſe, enter into the amount of 
eet; ; 

iſtees; (b)T 10 & 11 Geo. 2 Burr. Sertl. Caſes No. 34. 

but at (e) T 14 Geo. 3. Burr. Settl. Caſes No. 243. 

ot the (4) M. 15 Geo, 3. Burr. Settl. Caſes No. 247. 

as EX | 

inde Q_q 2 man's 


he could gain a ſettlement, for that the conveyance diveſted 


the whole of his intereſt for the benefit of the creditors, the 
debts being more than the value. They likened this to the 
caſes of perſons entitled to adminiſtration or dower, who re- 
ſide without adminiſtration being granted, or dower aſſign- 
ed, and cited Rex v. Widworthy (ö), and Rex v. Painſwick 
(e), to ſhew that ſuch perſons do not gain a ſettlement. It 
muſt, they ſaid, be intended, that the truſtees were to have 
the immediate profits, as they had the poſſeſſion. That the 
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a man's debts, nor enquire whether there would, or would 


not, be a ſurplus. They alſo relied on Rex v. Natland, 


and mentioned a caſe of a deviſe to truſtees to ſell, where 
the teſtator's children continued to reſide, and gained a 
ſettlement; and ſaid it muſt have been the ſame, if the 


deviſe had been to ſell to pay debts. 1 | 


Lord MANSFIELD—lt the eſtate on which a pauper re- 


ſides is ſubſtantially his property, that is ſufficient, what- 


ever forms of conveyance there may be; and, therefore, 4 


mortgagor in poſſeſſion gains a ſettlement, becauſe the 


- mortgagee, notwithſtanding the form, has but a chattel, 


and the mortgage is only a ſecurity. It is an affront to com- 
mon ſenſe to ſay the mortgagor is not the real owner. But 
here, what intereſt had the pauper in this eſtate? He made 
an immediate conveyance to truſtees, not a mortgage, to 
ſell ard pay off two mortgages and other debts, and when 


this conveyance was made, it was ſo doubtful whether there 


Saturday, 5th 


May. » 


An original or- 


der of baſtardj 


would be any ſurplus, that the deed ſays that he ſhall have 
the ſurplus, if any. He had only a chance. of a reſidue, and 
had not a right to continue a moment in poſſeſhon. A mort- 
gagor has a right to the poſſeſſion till the mortgagee brings 
an ejectment. After the mortgagee has got into poſſeſſion 
he might gain a ſettlement. There is ſtill another, and a 
ſtronger ground, in this caſe, for the poſſeſſion was gained 
by fraud, | 9 | | 
WiLLES and ASHHURST, Juſtices, of the ſame opinion. 
BuLLER Fuftice,—l am of the ſame opinion. To make 
this reſemble the caſe of a mortgagor, an inſtance muſt be 
ſhewn in which the morgagee had been in poſſeſſion, and 
had loſt it again by fraud. RY „ 
Both the orders confirmed. 


The Kino againſt GREAVES. 55 


N original order of baſtardy was made at Notting. 
A bamſbire Seſſions (Eater 1710), which having been 


may be made at removed into this court, and a rule granted to ſhew cauſe 


the Quarter 


- Seſficns, 


why it ſhould not be quaſhed, the court deſired the counſel 
againſt the order to begin. | 


Saldwin ſtated the principal objection to be, that the 
Seſſions have no original juriſdiction in making orders of 
— | baſtardy, 


Ca 


ling 
been 
cauſe 
unſel 


the 
rs Of 


ard), 


rode (f). 


Howarth, in ſupport of the order, ſaid, there were four 
or five ciſes . which had decided that the ſtatute of Car. 1. 


(g), gives the Seſſions an original juriſdiction. 


BULLER, Juſlice, read, from Bott (b), Slater's Caſe (i), 
and the court were clearly of opinion that the Seſſions have 


an original juriſdiction. [2]. 


[2] Vide Rex v. Cleg, M. 8 Geo. 1. 1 Str. 475, where an original order 
made at ſeſſions was confirmed. It was not objected to on that ground, but 


on the contrary the authority to make ſuchan order was admitted. 


() Brern''s Fuſtice, 13th Ed. vol. 1. p. 195. (E) 3 Car. 1. c. 4. 
Vi Car. 1. 2 Buiftr. 355. S. C. Cre, (6) Bott, 2 Ed. p. 119. 
Car. 341, 350. (i) E. 13 Car. Cro. 1. Car. 470. 


PEACOCK againſt RaoDES and another, 
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' baſtardy, and mentioned Dr Burn's opinion and reaſoning 
on that point (e), and Wood's or Pridgein's Caſe in Bul 


The order confirmed. 
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A bill of ex. 


8 an action upon an inland bill of exchange, which was change with a 


tried before WILLES, Juſtice, at the laſt ſpring Aſſizes blank indorſe- 


for Yorkſhire, a verdict, by conſent, was found for the gent, being 


plaintiff, ſubject to the opinion of the court on a ſpecial caſe, ti 
&« The bill was drawn at Hali- cent indorſee 
mall recover up- 
on it againſt the 
drawer. 


ſtating the following facts. 
fax, on the ꝙth of Auguſt, 1780, by the defendants, upon 
Smith, Payne, & Smith, payable to William Ingbam, or or- 
der, 31 days aſter date, for value received Tt was indorſed 
by William Ingham, and was preſented by the plaintiff for 


acceptance and payment, but both were refuſed, of hich 


due notice was given by the plaintiff to the defendants, and 
the money demanded of the defendants. The plaintiff, who 
was a mercer at Scarborough, received the bill from a man 
not known, who called himſelf William Brown, and, by that 
name, indorſed the bill ic the plaintiff, of whom he bought 
cloth, and other articles in the way of the plaintiff's trade 
as a mercer, in his ſhop at Scarborough, and paid him that 
bill, the value whereot the plaintiff gave to the buyer in 
cloth and other articles, and caſh, and ſmall bills. The 
plaintiff did not know. the defendants, but had before, ig his 


ſhop, received bills drawn by them, which were duly aid. 


William Ingham, to whom the bill was payable, indorſed 
1 1 I 


. 


olen and nego, 
ated, an inno- 


— 


— —— —— 5 
C me. SS — ” 
— IE 


* mo s 
_— . 
Ls * 
— — — 


r — = - 
o --— __ — — —— — 
— 


612 CASES IN EASTER TERM 


1781. it; Fobn Daltry received it from him, and indorſed it; Je- | 
. ſepb Fiſber reccived it from Fohn Daltry ; and it was ſtolen 

PAce E from Joſeph Fiſher, at York, (without any indorſement or 
| e ee +, transfer thereof by him,) along with other bills in his pock- b 
et- book, whereof his pocket was picked, before the plain- K 
tiff took it in payment as aforeſaid. The plaintiff declared 

as indorſee of Ingham.” _ | 1 | 
Mood for the plaintiff, argued, that the bill was taken, by 
Peacock, in the ordinary courſe of buſineſs, and there was P 
no pretence that he had notice that it had been obtained un- b 


fairly. If he had, he admitted that he could not recover, 
A bill indorſed by the payee, is to be conſidered to all in. 01 
tents as caſh, unleſs he chuſes to reſtrain its currency, which 
he may do by a ſpecial indorſement, »$—< Pay the contents . 
to William Fiſher ().“ The very, object in view, in ma. ” 
king negotiable ſecurities, is, that they may ſerve the pur. gy 
poſes of caſh. The caſe of Miller v. Race (1), although BY 
the queſtion there aroſe upon a. bank-note, eſtabliſhes the Pe 
principle juſt ſtated. If this bill had not been ſtolen by ck 
loſt, the owner might have maintained rover againſt the wo 
finder, but ſtill the bona fide holder would have been entitled ſh 
to recover upon it. This was determined, with reſpeCt to my 
a note upon a banker payable to A. or bearer, in the cafe 10 
of Grant v. Vaughan (m). Here, the bill was indorſed blank, = 
but that was the ſame thing in effect, as if it had been made * 


payable to beare r. Ablank indorſement is an indorſement to 

all the world; to any body who ſhall happen to be the bearer, 
There was a caſe of Francis v. Mott, directly in point to 

the preſent, tried before Lord MANSFIELD, two or three Ev 

year- ago, There, a bill with blank indorſements had been us 


picked out of the holder's pocket, at Mancheſter races. Be- he 
ing offered in payment to 4 houſe at Mancheſter, who did wn 
not know the perſons whoſe names appeared upon it, they x& 
ſent to enquire about their credit, and finding them re{pon- * 


ſible, gave a valuable conſideration ſor it, and ſent it to 
their correſpondent at London. He carried it to the drawee 
for acceptance, who detained it, 2nd ſaid it was ſtolen; 
upon which, the houſe at Mancheſter brought an action againk 
the drawer. The Attorney General was for the defendant, 
and Mr Dunning for the plaintiff, The Attorney Genera 
| attempted to ſhew, that the defendants knew the bill had 


(k) Vide infra, Ancher v The Bank of England. 
) B. R. H. 31 Ges. 2 1 Burr, 452. 
TY ) B. R. T. 4 Geo. KO 3 Barr, 1516, 
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been unfairly obtained, and, having failed in that proof, he 


613 
1781. 


gave up the cauſe, and the plaintiff recovered. The argu- 


ment on the part of the preſent defendants, would extend 
to all caſes of fraud and impoſition, as well as theft, and 
would ſtop the currency of bills of exchange, becauſe it 
would render it neceſſary for every indorſee to inſiſt upon 
proof of all the circumſtances, and the manner in which the 
bill came to the indorſor. As the negligence, in this caſe, 
was on the part of the perſon who loſt the bill, the loſs 
ought to fall upon him; not upon the plaintiff, 
Fearnly, tor the defendants. —The caſes on this ſubject 
are all modern, but all of them eſtabliſh a diſtinction be- 
tween bank notes, or bankei's caſh notes payable to bearer, 
and indorſeable bills or notes. The two firſt ſorts only are 
conſidered as caſh, No caſe that I have found is exactly in 


point to that before the court. In Price v. Neale (n), 


which was the caſe of a forged bill, that had been accepted, 
and paid to the defendant in the courſe of trade, your Lord- 
ſhip h.4d, that the acceptor, having given credit to it by his 


acceptance, ſhould not recover back what he had paid to a 


bona fide holder; but, in the prefent caſe, there was no ac- 
ceptance. Walmſley v. Child (o), before Lord HarDwicke, 
was upon caſh notes payable to bearer. Lord HoLT makes 
the diſtinction between bills and cath notes, in Taſſe/ & Lee 
v. Lewis (þ). So, in Hodges v. Stewart, bills payable to 
bearer, and bills payable to order, are diſtinguiſhed (9). 
Every indorſement of a bill of exchange is conſidered as a 
new bill. This was laid down by your Lordſhip in Heylin 
v. Adamſon (r); and, in Miller v. Race, a bill is conſidered 
as being only a ſecurity or document for a debt. The cafe 
of The executors of Devallar v. Herring (s), ſeems exactly 
in point for the defendants. It is there laid down, that, if 
the indorſee of a promiſſory note loſe it, and the finder pay 
it away in the courſe of trade, the indorſee may maintain 
trover aꝑainſt the perfon to whom it has been ſo paid. The 
arguments from inconvenience are in favour of the defen- 
dants. No man is obliged to take a bill of exchange in pay- 
ment. A trader ſhould not, in prudence, take a bill, un- 
leſs he know the perſon from whom he receives it. But, if 
the law were as contended for on the part of the plaintiff, 
the temptations to theft would be increaſed. 


(n) B. R. M. 3 G. 3. 3 Burr. 1354. (F) B. R. M. 32 G. 2. 2 Burr. 


de) Cnc. 11 Dec. 1749. 1 Vez. 341. 669 & 674. 
(s) Scacc. T. 9 G. I, 9 Mod. 44, 5 


(p) 1 L. Raym. 743. 
( B. R. 31. & M. 1 Salk, 125. 


Lord 
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1781. Lord MANSFIELD told Mood he need not reply, and de- a 
1 hvered the opinion of the court as follows. 8 
Przacocs Lord MAN SFIEL DI am glad this queſtion was faved, £ 
R285 25 not for any difficulty there is in the caſe, but becauſe it is d 


important that general commercial points ſhould be pub. 
lickly decided. The holder of a bill of exchange, or pro- 
miſſory note, is not to be conſidered in the light of an al- 
ſignee of the payee. An aſſignee muſt take the thing aſſign- 
ed, ſubject to all the equity to which the original party 
was ſubject. Tt this rule applied to bills and promiſſory 
notes, it would flop their currency. The law 1s ſettled, 
that a holder, coming fairly hy a bill or note, has nothing 
to do with the tranſaction between the original parties, un- 
leſs, perhaps, in the ſingle caſe, (which ts a hard one, but A 
has been determined,) of a note for money won At play () 
T ſes no difference between a note indorſed blank, and one 


| Payable to bearer. They both go by delivery, and poſleſſi- 

| on proves property in both caſes. The queſtion of mala f- 

= des was for the conſideration of the jury. The cir: « nſtan- ( 

| ces, that the buyer and-alſo the drawers were ſtrangers to Le 

the plaintiff, and that he took the bill for goods on which orc 

he had a; profit, were grounds of ſuſpicion, very fit tor «| 

| their conſideration. But they have conſidered them, and wit 

| have found it was received in the courſe of trade, and, there: fall 
fore, the caſe 1s clear, and within the principle of all thoſe « 
Mr. Wood has cited, from that of Miller v. Race, down- « 
wards, to that determined by me at nfs prius. 4 

The Paſtea to be delivered to the plaintiff, 10 


(t) Vide irfra, Lowe v. Muller. T. 21 Geo. 3 


* 


Wok T LEV againſt RAYNER. 
Werne ſday, | 
gth May. : 5 
ae 1 ( a plea of coverture, in an action of debt upon 4 
eee nd judgment, a verdict was found for the defendant, and 
verdict for the a writ of eri facias ſued out for the coſts, commanding the 
. ſheriff to levy and pay them to the defendant, and her buf- 
ll. have execution band. A rule was granted to ſhew caule, why the writ, and 
for the coſts, proceedings thereon, ſhould not be ſet aſide for irregulari- 
* ut aſcire ty, it being a maxim, that a perſon, not a party to the re- 
9 cord, cannot be benefited, nor charged by the proceſs, 
without a /cire facias. | 
Cauſe was this day ſhewn ; but the court was clearly of 
opinion, that the proceedings were irregular, 


— — 
3 — —ů————2 — 
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And it was remitted to Claus Heide £5 Co. in the following 
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ASHHURST, Fuſtice, ſaid, the wife might have had pro- 1781. 
ceſs in her own name, becauſe, the plaintiff having declar-＋ Y 4 


Tt WorTLEY 


d againſt her as ſole, he was concluded from denying it, ek 
The Attorney General for the plaintift—Dunning fer the „. N 


f d: oa 4 
defendan The rule made abſolute [1]. 


(1.) Vide Peneyer v. Bruce. T 9 Will, 3. 1 Ld. Roym. 244. 


* > 


ANCHER and others againſt the Governor and 


Company of the BANK of ENGLAND. Thurſday, 
| icth May, 


O Captain Dahl, a Dane, ald reſident in Denmark, a bil of x- 


E a . ide Co. in change being 
being indebted to the houſe of Claus He & ” drawn by 4 oh 


London, applied to one Ma ſtue, to procure him a bill, ks Sable 6-C: 
order to diſcharge the debt. Maæſtue accordingly obtained or order, and in- 


8 IR : dorſed by C. in 
a bill from the plaintiffs at Chriſtiana, on Claus Heide & Ci. theſe words, — 


with whom they had a correſpondence ; which bill was as « The withia 
follows, * Chriſtiana, 17th January, 1778. Two months muſt be credited. 


3 t I - 
« after ſight, pleaſe to pay this, our /a bill of exchange, u_ -_ 8 


« to Mr. Fens Maſtue, or order, one hundred and twenty ing indebted to 
pounds ſterling, value in account, and place it to account, B, and the bill 


» - | - 43, being ſent t 
« as per advice from Karen, widow of Chriſtian Ancher, & bene, 0 e — 


« ſon.— To Meſſieurs Claus Heide and Co. of Lo NDO.“ — him, and he hav- 
On this bill was written, by Maæſtue, an indorſement, in ing given P no- 


; = 2 „ «gs tice that he had 
the Daniſh language, of this import :>* The within muſt cceived it and 


« be credited 10 Captain Morten J.arſen Dabl, valve in ves placed ito D's 
. "Chriſtiana, 17th Januar 1778 ens Ma/tue.*” account, this is 
count h 1 na, 17 7 3 7 / ſuch a ſpecial in- 
| 7 dorſement as re- 
letter: © Agreeable to the deſire of Captain Moren Lar ſon ftrains the nego- 
« Dahl of Arendall, J have incloſed, for his account, fent viability of the 


; L PIT bill. - And if fo 
you Karen Ancher 2 ſons bill on yourſelves, tor 120 /. terwards, a "ory 


© which you will, on receipt, be pleaſed to credit his ac- ged indorſement 
« count with, and adviſe him of the ſame.” — The bill was purporting to be 
received by Claus Heide & Co, and accepted, and they gave 5 * 
notice to the plaintiffs, and to Dabl, that they had received written upon it, 
it, and placed it to his account. Afterwards, a forged in- andthe bill is dif. 


, : p 1 counted, the per- 
dorſe ment, in Engliſh, was written upon it, as follows: — bon diſcounting. 


i For me to pay Mr. Detleff D. Muller, or order. Martens ſhall ftand to 
« 8 D f the loſs — And i 
L. Dabl.”—Muller, who was a clerk in the houſe of the the 10% —and; 
| - 5 | ( having be- 
come inſolvent) pay the money for A, and take vp the bill, A may recover back the money paid 
by his agent to the perſon, who diſcounted it, in an action tor money had and received, 
| acceptors, 
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acceptors, carried the bill, thus indorſed, but which never 


had been in the hands of Dahl, to the Bank, and indorſed it 
with his own name, upon which it was diſcounted, in the 
ordinary courſe of buſineſs, When the day of payment 
came, the acceptors having become inſolvent, and Muller 
having abſconded, the bill was proteſted ; and one Fulgberg, 
as a friend or agent for the plaintiffs, came to the Bank, and 


paid it for their honour as the drawers; but, the forgery 


having been diſcovered, this action for money had and re- 


ceived was brought againſt the Bank, on the ground that the 


bill was not negotiable, on account of the ſpecial indorſe- 
ment, and that it had, therefore, been diſcounted by the 
Bank, in their own wrong, and the money paid by Fulgbery, 
to take it up, paid by miſtake. | 
The cauſe was tried at Guildhall, before Lord MANs. 
FIELD, at the Sittings after laſt Term, when his Lordſhip 
directed a non-ſuit: and it now came on in court, on a mo- 
tion for ſetting aſide the nonſuit, and granting a new trial. 
The Attorney General for the defendants— The Bank is 
perfectly innocent of any fraud. The bill was in their hands 
for a valuable conſideration. The drawers, by bringing 
this action, adopt the payment by Fulgberg, and make him 
their agent, and, when a drawer pays a bill, it becomes. a 
matter of account between, him and the acceptor, and all 
the indorſots are diſcharged. This bill was originally drawn 
payable. to order, but the particular indorſement, it is ſaid, 
made it not negotiable. There can be no doubt, however, 
but that Deb/ might ſtill have indorſed and negotiated it. It 
is true, as his name is forged, he never can be called upon 
as an indorſor, but his debt is diſcharged by the credit giv- 


en him by Claus Heide & Co. 


Dunning and Davenport, for the plaintiffs—The bill was 


taken up by the plaintiff's agent, without authority, but it 
Was bona: fide, and for the beſt, and therefore they have done 


right to indemnify him. The parties are all innocent, but 
the Bank have been negligent, and the miſtake in paying them 
ought to be rectified. The Attorney General's rule, as to 
the diſcharge of indorſors, by the payment by the drawer, 
applies only where the drawer has paid with a full know- 


| ledge of the circumſtances. If the Bank, in this caſe, could 


not have ſued the drawers, they cannot retain the money ; 
which brings it to the queſtion, whether a bill that has once 
been negotiable, muſt always continue ſo, and cannot have 
| 5 on that 
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that quality reſtrained by a particular indorſement ; as“ pay 1 781. 
to A B, and no one elle”, or the like. The conſtant pra - 
tice, with regard to remittances of rents from the country, Ae 
\tiability , : aT1n 
ſhews, that negotiability may be reſtrained in that manner. e dal 


Thoſe remittances are made by bills payable to order, but of Ex GI an. 


are generally indorſed by the payee to his banker, without 
ſaying * or order”, for the expreſs purpoſe of ſtopping their 
negotiability. If a bill gets to the drawee, its negotiability 
ceaſes. This had been in the hands of the drawees. No- 
tice was given by them to the plaintiffs, that they had re- 
ceived it, and to Dabl, that they had applied it to the dif- 
charge of his debt. 

Lord MANnSFIELD— The ground of the nonſuit was, that 
the purpoſe for which the bill was drawn was anſwered, it 
having been applied to the credit of Dabl, and he having 
acquieſced. It therefore occurred to me, that the drawers 
had received no injury, and had no intereſt. But, (which 
was not attended to at the trial,) there has been a ſecond 
payment for the honour of the plaintiffs, and it is contended, 
that a conſideration has ariſen on that ſecond payment. 
Where there is equal equity, poſſeſſion muſt prevail ; and 
the equity is equal between perſons who have been equally 


innocent, and equally diligent. The queſtion, therefore, 


is, whether the Bank has been equally diligent. A bill, 
though once negotiable, is certainly capable of being re- 
ſtrained. 
ment. A blank indorſement makes the bill payable to bear- 
er, but, by a ſpecial indorſement, the holder may ſtop the 
negotiability. Maflue did ſo here. It does not ſeem to me, 
that, after the ſpecial indorſement by Maſtue, Dahl him- 
ſelf could have indorſed it over. Mæſtue did not mcan to 
make himſelf anſwerable as an indorior, or to enable Dab/ 
to raiſe money on the bill. The Bank could not have main- 
tained an aCtion, on the bill, againſt the plaintiffs. It was 
their negligence notto read the ſpecial indorſement. 
 WitrEs, Juſtice, — ] am of the ſame opinion. The queſ- 
tion is, whether the negotiability is not reſtrained by the in- 
dorſement ; and I think it is. The Bank either did read, 
or ought to have read, the indorſement. The only doubt 
is, what ſhould be the effect of the bill's having been taken 
vp by a third perſon ; but I think he muſt be taken to be the 
agent of the plaintiffs. | 
ASHHURST, Puſtice,—I am of the ſame opinion. The 
queſtion 1s, did the Bank uſe due diligence ? If they had at- 
tended to the indorſement, they would not have diſcounted 
the bill. 1 think Dabl himſelf couid not have indorſed it. 


It was never the intention that Claus Heide & Co. ſhould pay 


I remember” this being determined upon argu- 
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money to Dabl; but only that the amaunt ſhould be ſet of 
in his account, If the Bank have taken a bill not negoti- 
ble, it is their own fault, and they are not entitled to retain 
the money which has been paidthem by miſtake. 

BuLLER, Juſtice, -I have the misfortune to differ from 
the reſt of the court. As to the forgery, it was decided, in 
the caſe of Price v. Neale, in this court (a), that if a forged 
bill has been taken up, the money ſhall not be recovered 
back from an innocent indorſee. Therefore as agair.ſt ſuch 
an indorſee, the forgery is not material. As to the indorſe- 
ment by Mæſtue, it amounts to an indortement to Dab, 


and makes him the proprietor ; and, the bill being original. 


ly negotiable, it ſeems to me to have continued fo. What 


is called a reſtrained indorſement, viz. that the bill was to 


be credited to Dahl, appears to amount to the ſame thing as 
« Pay to Dahl.” The words © or order“ are omitted, 


but it has been determined, that ſuch omiſſion does not ſtop 


the negotiability of a bill. The circumſtance, that there 


was an account between Dahl and the drawees, cannot af. 
fect third perſons who knew nothing of that account. But, 
if the bill was only meant to pay the drawees, why was it 


not cancelled by them when they received it? Why did 


they accept it? Did not that hold out negotiability to the 
reſt of the world? This is an anſwer to any ſuppoſed neg- 
ligence in the defendants. Beſides, if the bill was not 
meant to be negotiable, why did the plaintiffs take it up ? 
That was done by another perſon, as it is ſaid, for their 
honour ; but they have, by bringing the action, adopted 
his act. | 
Lord MawsFitLD—The whole turns on the queſtion, 
whether the bill continued negotiable. As the caſe ſtands 
at preſent, let the nonſuit be ſet aſide, but we will conſider 
it farther, and if we alter our opinions we will mention it. 


The caſe was never mentioned any farther. 
| | | The rule made abſolute. 


(s) M. 3 Gro. 3- 3 Burr. 355. Since reported in 1 Backſt, 390. 
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captured by the Princeſſe Robecg privateer, commanded by the bill ſecret: d, 
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CoRNU againſt BLACKBURNE. 

a 5 | Friday, 

E : . Tith May, 

N an action of aſſumpſit upon a ranſom bill, which was An enemy's 
tried before Lord MANSFIELD, at Guildball, at the Sit- ſhip which has 


tings after the laſt Term; a verdict was found for the plain- Ons 
* L 


tiff, ſubject to the opinion of the court, on a caſe, which being retaken 
"ey a with the hoſtage 


þ ; : . and ranſom bill 
That the ſhip Dolly (mentioned in the declaration) was, bog. bar 


the plaintiff, on the 6th of June, 1780, upon the high ſeas, and not deliver. 
at the heighth of Edinburgh, in her voyage from Lynn eee eee 
Liverpoole, laden with corn: That the Dolly, and her car- captor may re- 
go, then were the property of the defendant: That the cover upon the 
plaintiff then was a natural born ſubject of the French King, * 
from whom the privateer had a commiſſion, and that Tho- 
mas Finchett, the maſter of the Dolly, and the defendant, 
then were natural born ſubjects of the King of Great Britain: 
That, at the time of the capture, a ranfom bill was ſigned 
at ſea, by and between the plaintiff Fincbett, and John But- 
ler ihe mate of the Dolly, (who was then given as an hoſ- 
tage to the plaintiff,) which ranſom bill is in the French 
language, and, being tranſlated into Engliſh, is as follows: 

* No. 66, REGISTERED the preſent ranſoin bill at the 
* Admiralty office, Boulogne, the 25th October, 1770, and 
delivered in double to Captain Robert Cornu, command- 
* ing the cutter the Frinceſſe de Robecg privateer, of this 
port, by me underwritten chief Regiſter. —Signed Mer. 
in, Boulogne. WE the underwritten Robert Cornu of 
e Boulogne, commander of the ſhip the Princeſſe de Robecg 
« privateer of Boulogne, and Thomas Finchett of Lider poole, 
* maſter of the ſhip the Dolly, of Liverpoole, have agreed 
% as followeth, viz.— That I Robert Cornu, commander of 
* the laid privateer, acknowledge to have ranſomed the {aid 
* ſhip the Dolly of Liverpole, belonging to Jobn Blackburne, 
* burgher of Liverpoole, burthen 105 tons, on the 6th of 
* June, in the year 1780, at the heighth of Edinburgh, go- 
ing from Lynn to Liverpoole in England, under Engliſh co- 
“ lours, and paſſport of ſaid England, loaded with wheat, 
* for the account of John Blackburne, burgher of Liverpoole 
* which veſſel I have agreed to ranſom for the ſum of 1300l. 
* ſterling, to be paid to Mr. Hauſſoullier, fiiter of the ſaid 
* privateer at Dunkirk; in conſideration of which I have 
* ſet the ſaid veſſel at liberty to go to the port of Liver- 

66 poale, 
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1781. * poole, where ſhe is to be arrived in the time and ſpace of 0 
WY © three months, after the expiration of which this preſent 
Coxnu agreement ſhall not clear her from being taken by any c 
. & other privateers. For ſecurity of which ranſom, I have Ml t 
« received for hoſtage on board of the ſaid ſhip, 7obn Butler, t 
% couſin to the captain of the ſaid veſſel, deſiring all friends . 
„ and allies to let ſafely and freely proceed the ſaid veſſel to t 
« the port of Liverpoole, without any let or mol: ſtation, du- f. 
„ring the ſaid time or courſe of her voyage; ard 1 The. d 
« mas Fincbett, as well in my name, as in that of the ſaid a 
& Fobn Blackburne, owner of the ſaid ſhip and merchandi. tr 
⁊es, have voluntarily ſubmitted to the payment of the Cc 
& ſaid ranſom, viz. 13ool. ſterling ; for ſurety whereof ! m 
% have delivered up the ſaid John Butler of Liverpoole for ul 
«© hoſtage, promiſing not to go againſt the conditions of Co 
« this preſent contract, whereof each of us have a copy by ce 


6 us, which we have ſigned, with the ſaid hoſtage. Signed In 


* on board the ſaid ſhip, the 6th of June, in the year Is 


& 1780. And it is further expreſsly covenanted and agreed, [uc 
« that I the ſaid Thomas Finchett do bind and oblige myſelf, {WM tic 
ce and engage my veſſel and cargo, to pay or cauſe to be 
& paid to the owners of the ſaid privateer, the full amount def 
& of the ſaid ranſom, ſhould the ſaid hoſtage come to die, or vi. 
« to deſert, or that the ſaid privateer ſhould periſh, or be 
& taken with the hoſtage on board, without which condition WF dea 
cc the captain of the ſaid privateer would not bave con ſented Par 
« to the above ranſom, which, in all caſes whatſoever, ſhall 
ce be well and truly paid. Signed) Robert Cornu. Tbs. 
& mas Finchett, Jobn Butler.” 1 
That the value of the Dolly, and her cargo then on board, 
amounted to the ſum of 1300. contained in the ranſom 
bill. That the ſaid ſhip, after her capture, and having 
been ranſomed, was ſet at liberty, and, afterwards, arrived 
ſafe at her deſtined port of Liverpoole. That on the 16th 
of June, 1780, the Princeſſe de Robecg was taken at the 
heighth of Yarmouth, by two frigates belonging to the King 
of Great Britain, with Butler the hoſtage on board, and 
carried as a prize into an Engliſh port. That at the time «f 
the capture of the privateer, the ſaid ranſom bill was on board, 
but was not delivered up to the captars, nor was the ſame ever 


Ble by them. That, at the time of the capture of the 
Dolly, and at the time of the capture of the privateer, there rs 
was an open war between the King of Great Britain and (65 


the French King, 1 
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Law for the plaintiff —The queſtion js, whether the re- 
capture of an hoſtage given for ſecuring the payment of a 
ſhip's ranſom, operates as a recapture of the ſhip itſelf, and 
deſtroys the contract, notwithſtanding an expreſs ſtipula- 
tion to the contrary in the ranſom bill? The only caſe on 
this ſubject which is to be found in the courts of common 
law in this country, is that of Ricord v. Bettenbam (a), and 
that caſe ſeems to be ſo deciſive, that it will be neceſſary, 
for the counſel on the other ſide, to queſtion ſome of the 
doctrines there eſtabliſned. 1. The firſt objection to this 
action is, that the plaintiff being an alien enemy, the con- 
tract is void. But the objection of war to the validity of a 
contract, is not univerſal. States at war with one another 
may contract for the exchange of priſoners, c.; and in- 
dividuals, for ranſom, Sc. The power of the individual to 
contract, is the ſame with that of the ſtate; with this ex- 
ception, that he cannot make a contract prejudicial to the 
intereſt of the ſtate of which he is a member. This doctrine 
is recognized by the writers on the law of nations, and, if 
ſuch contracts have, (as thoſe writers allow), a moral obliga- 
tion, the law will give them a legal and compulſory obliga- 
tion.—2. It will be contended, that the contract of ranſom 
depends on the hoitage, and is fo interwoven and connected 
with the pledge, that the r-capture of the one diſcharges the 
other. But it was decided in Record v. Bettenbam, that the 
death of the hoſtage did not diſcharge the contract ; that the 


party truſts, to two ſecurities, and though he loſes one, the 


other continues. In order to diſcharge the contract by the 
loſs of the pledge, there muſt be an expreſs agreement for 
that purpoſe, and, here, there is a direct ſtipulation to the 
contrary, This is eſtabliſhed, not only by the deciſion in 
Ricord v. B-ttenham, but alſo by two caſes there cited, viz. 
Sir Fobn Ratcliff v. Davies (a), and The South Sea Company 
v. Duncomb, (b). A dictum of Molloy was relied on in Ricord 
v. Bettenbam, where he ſays, © If hoſtages are taken, he 
« that gives them is freed from his faith; for that in receiv- 
ing hoſtages, he that receives them hath relinquiſhed the 
* aſſurance which he hath in the faith of him who gave 
„them (c). But that paſſage relates to hoſtages between 


ſtates, not individuals. It is in the chapter on alliances be- 


tween Princes, between whom, a regard to the hoſtage, and 
| the 

(a) M. 6 Ge 3. 3 Burr. and ſince reported in 1 Bluckſe. 563. 5 

(a) B. R. 7 8 8. Jac. . Yelv. 178, 9. Kot, 

(5) M. 5 Geo. 2. 2 Str. 919. 

(e) Moll. B. I. c. 8.7. 7. 
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1781. the dread of each other's power, is the only ſecurity fot 
LY the obſervance of contracts. It may be argued, that, the 
Conxu privateer being taken with the hoſtage and bil! on board, 
OPT. = HY this amounted to a recapture, and the ranſom bill became 
the property of the captor. I anſwer that the rights of ſpo- 


aa 


liation are odious, and not to be extended to any thing not 
abſolutely ſeized and reduced into poſſeſſion ; and for this | 
there is an expreſs authority in Grotius: * Ex eo quod dixi- c 
&« mus, captivos noſtros ſervos non efſe, —ſeguitur, ceſſare il. a 
& Jam acquiſitionem univerſalem quam acceſſionem eſſe dominil d 

4 in perfonam diximus alibi. Non alia, ergo, captori acqui. d 
« rentur quam gue ſpecialiter apprebenderit ; quare, fi quid 2 
cc clam fecum habet captivus, non erit acquiſitum, quia nec ffs 60 
ce ſeſſum.” And he afterwards conſiders ſuch concealed 0! 
property, as ſo very far from being acquired by the captor, th 
that he ſays, ©* Cut conſequens et, ut res eo modo celata ad re. ſo 


ce demptionis pretium folvendum prodefſe poſſit, guafs retenti di. T 
te minic” (a). Perhaps it may be ſaid, that, by the law < ar 


nations, the captor might take the life of the caprive, ard if 
that, in conſideration of his departing from that right, the in 
captive relinquiſhes all property in every thing on board, bi] 
But the law of nations is not ſo. It authoriſes no crueltiic lof 
but what may be neceſſary to ſecure the capture; and, in. the 
dependent of the general law of nations, there is an expreß hy 

to | 


ſtipulation on this ſubje&t between France and England in 
the treaty of Utrecht, which was copied from the marine WF fon 
treaty with Holland, 1674.—(Lord Mansfield ſaid, that pay 
clauſe in the treaty related only to captures in time of peace 
for contraband trade; but that the law of nations was as ſtat- 
ed by Law. )—The ranſomed ſhip has had the whol- bench 
of the ranfom. If ſhe had been taken again, the law of 
France would have protected her againſt ſuch ſecond cap- 
ture, unleſs ſhe had been out of her courſe, or beyond the 
time ſtipulated by the bill. This appears from Valin, Com 
mentaire ſur L' Ordonnance de la Marine (6), ſas cited in 
Weſkett on Inſurance (c).] There is a very curious que 
tion agitated by Quintilian (d), and referred to by Puffer. 
dorf (e), which bears a near analogy to the preſent, ti 
how far an intereſt in a loan, or, more properly, how far: 
Tight to vacate and extinguiſh a contract made between 
third perſons, can be acquired by war. Quintilian ftates? 
caſe, which he ſuppoſes to have been argued before the co- WF kirk, 
lege of Ampbiclyonc. The caſe was; that Alexander tit the r. 


(a) Grot. de Fur. Belli. L. 3. c. 21. / 28. | Comt 
(5) 2 YValim, 288. | | 
(e) Title Ranſom, p. 442. 
(4) De Inſtit. Orat. lib. 5. cap. 10. 
(e) Lib. 8. cap. 6. J. 23. 0 . 
: Great, 
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fof Great, upon taking Thebes, found an inſtrument of obliga- 1 781. 
the tion, from the Thebans to the Theſſalians, for 100 talents.—- 


Yard, The Theſſalians then ſerved in Alexander's army; and he, Conv 
ame as a reward for their ſervices, gave them up this inſtrument. eee 
ſpo⸗ The Thebans are ſuppoſed to have aſterwards recovered poſ- : 
- not ſeſſion of their own country, and to have demanded the debt 
this before the Amphictyons. "The arguments on the part of the - 
dixi- demandants are ſtated very ingeniouſly in Quintilian, and an 
re il. anſwer 1s attempted to be given to thoſe arguments in Puffen- 
\minil derff. One of the arguments, however, to which Puffen- 
2Cqui- dar F gives no anſwer, and which ſtrikes me as particularly 
F quid applicable to the preſent queſtion, is this:“ Non in tabults 
55. « efſe jus; that the exiſtence of the right did not depend 
cealed on the inſtrument which was the evidence of it. To apply 
aptor, this to our caſe, I would ſay, that the right to the ran- 
40 re. ſom does not depend on the poſſeſſion of the ranſom bill. 
117 dt- Though, if it did, we are in poſſeſſion of it ; and, therefore, 
aw < are in that ſituation in which the Thebans would have been, 
>, and if an accident had reſtored to them the poſſeſſion of that 
t, the inſtrument of which Alexander deprived them. But the 
board, bill is evidence of, not eſſential to, the right. If it had been 
vele: loſt, or deſtroyed, a court of equity would have enforced 
id, in- the contract, and, if the original agreement had been mere- 
-xpre's h verbal, an action would have lain upon it. There ſeems 
and in to be no aſſignable difference between the capture of a ran- 
marine ſom bill, and that of any other abſolute engagement for the 
, that payment of money; a bond for inſtance. And yet, it will 
f peace ſcarce be contended that the captor of a veſſel, on board of 
as ſtat- WH which a bond is found, acquires any property in the contract 
benefit ſecured by that bond; or that, by delivering up the bond to 
law of {WF the original obligor, he diſcharges all the remedies of the 
id cap- obligee againſt the obligor. Had the bond been loft or de- 
ind the firoyed in the caſe I ſuppoſe, or the ranſom bill in this, a 
„, Con- court of equity would have enforced the contract the 
-ited in contained. A doubt aroſe, at the trial, whether the ſpecial 
1s quel: clauſe in this bill, and which is not to be found in the ranſom 
Puffin bill in the caſe of Ricord v. Bettenham, was not inſerted by 
+, Iris fi the captain, after he went to ſea, and without proper au— 
ow far WW thority. Your Lordſhip deſired that an enquiry ſhould be 
between made into that matter before the caſe ſhould be argued ; and 
ſtares s ve have a certificate from the officers of the marine at Dun- 
the co'- 8 #irk, declaring, that, to their knowledge, the clauſe was in 
nder tie I the ranſom bill before the ſhip failed.—(he read this certifi- 


_ Greab 


cate).— There has been no caſe like this decided at the 
Commons. In Auguſt, 1779, ſeveral Engliſh veſſels had 
2H been 
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1781. been taken by a French privateer called Le Prince de Rebecy 

E This privateer was afterwards captured by an Engliſh velle, 

Coxxu woitb the hoſtages and ranſom bills, and the owners ot the 

1 Engliſh veſſels were condemned in falvage. But the matter 

was not litigated, and the payment of the ſalvage was made 

before condemnation, to furniſh an anſwer to any claims 

which might be made for the ranſom. There was another 

Caſe of a capture by the ſame privateer, Le Prince de Robecy, 

which was conteſted; that of the George Nelly. "There, 

at the time. when the captor was taken, the bill was on 

board, in a cheſt, in the cabin where the hoſlage alſo wa 

confined during the action; but it was not found by the 

captor after the engagement, nor did any body know what 

was become of it. The court of Admiralty (a) decreed ſal. 

vage to the amount of ; of the value of the ranſom hill 

„ for the recapture thereof, and of the boſtage (b).” Ty 

ground that determination, they mult have preſumed a com. 

plete capture of the bill itſelf, and that it had afterwards 

been loſt. But here that cannot be preſumed, becauſe this 

Tranſom bill exiſts, and was actually produced in court at the a 

trial. I come now to conſider the ſtatute of 19 Ges. 3. caþ, c 

G7. / 44. Independent of that ſtatute, every thing taken p 

from the enemy belongs to the ſtate [1]. To bring the rar. 

ſom bill within that ſtatute, the recaptors would be bound it 

to ſhew, that, at the time of their taking the French veſſe|, v 

it came under the deſcription of *“ ſhip or goods belonging h 

e to ſome of his Majeſty's ſubjects,“ and was before taken by F 

his Majeſty's enemies. But this deſcription cannot apply to In 

the hoſtage, nor to a ranſom bill which firſt aroſe out of the 

capture, and never was the goods of any of his Majeſty's 
ſubjects. 

Mood for the defendant. There is no caſe on the ſubje&, ſt 
except Ricord v. Bettenham. I do not mean to queſtion the at 
authority of that caſe, nor the principles upon which it wa 

decided. But, there, the hoſtage was carried into the ene- 
my's dominions, and there died; and it would be extremely 
hard indeed, if, becauſe the act of God has deſtroyed one C0 
ſecurity, the other ſhould be annulled. In this caſe, neither 
the ranſom bill nor the hoſtage ever reached the territories 
of the enemy. It is a clear principle, that, till then, What. 
ever has been gained by capture, may be recovered by re- 


wy om ac uw aw yu +«. 


[1] Vide ws Hof ne opinion, to the contrary ; and, © That, at com- be 
mon law, the ſubject is entitled to the property of what he takes from the ere- 
my.” In Morr:ugb v. Comyns, E.21 Geo. 3. B. R. 1 Will. 211, 213. and he cit 
the Regiſter 102. b. and Bre. Tit. Property, pl. 18. 38. : 

(a) Toth Feb. 1780. Inglis and others, v. Full. | 


' {b) Theſe were the words of the ſentence, 
| capture, 


, Muu cc 


{ 


Robecg 
; vellel, 
of the 
matter 
is made 
claim; 
another 
Rohecg, 
"There, 
was on 
lo was 
by the 
w what 
eed ſal. 
m bill, 
5 co 


a Com. 


>rwWard; 
uſe this 
t at the 
3. cap, 
taken 
he ran- 
bound 
veſſeh 
longing 
aken by 
ppiy to 
© of the 
ajeſty's 


ſubjed, 
ion the 
11t was 
he ene 
remelf 
ed one 
neither 
ritories 
What 


by re- 


, at com- 
the ene- 
d he cites 


apture 


ſhould govern both. 
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capture. If the prize it{elf had been retaken, the property 
of the captor would have ceaſed, and the ranſom bill and 
hoſtage being put in the place of the prize, the ſame rule 
I have enquired, and find, that it is 
the received opinion at the Admiralty, that the capture of 
the hoſtage and ranſom bill annuls the contract. There have 
been many decrees for ſalvage, beſides that in the George & 
Nelly. 
adn ſeized, but the court decreed ſaſvage and coffs ; and 
there has been no appeal, The under-writers univerſally 
underſtand, that, in caſes of this ſort, they are only to pay 
the ſalvage. If the ranſom bill remained, in all events, 4 
complete ſecurity, it would follow, that both that and the 


425 
1781. 
Coax u 


against 
BLACKA UANE, 


In that caſe, the defence was, that the ranſom bill 


hoſtage ought to be reſtored by the Admiralty, in caſey _ 


where they are taken. There would he inſtructions given 


to our commanders of men of war, and letters of margue, 


not to touch them. As to the ſpecial clauſe in this ranſom 


bill, T underſtand it is quite new, and was never heard of till 


the preſent war. It was fabricated in New England, and 
adopted by the French, But it is a fraud on the general poli- 


cy of this country, as it tends to diſcourage cruizers, by de- 


priving them of the advantages ariſing from recaptures, and 
therefore the court will not give it effe&. The inſertion of 
it furniſhes an argument that the parties underſtood, thaty 
without it, by the taking of the hoſtage, the contract would 
have been diſcharged. The concealment of the bill by the 
French captain was fraudulent, for there was an implied duty 
in him te deliver up every thing. The ſtatute of 19 Geo, 3 


(a). requires all papers to be fent to the Admiralty, and the _ 


captain took an cath, that all papers had been delivered up. 
Ar any rate, the bill having been on board the ſhip when 
ſhe was taken, was, like every thing elfe in the ſhip, taken 
at the ſame time, | | 
Law, in reply, obſerved, that, if ſuch oath as Wood had 
mentioned, was adminiſtered to the captain, it was without 
authority, aud Lord MANSFIELD ſaid, there was nothing 
concerning any oath ſtared. Law alſo obſerved, that the 
clauſe alluded to in the ſtatute of 19 Geo. 3. only related to 
ſhip's papers. 1 | 
Lord MansyrierD—lt is found policy, as well as good 


morality, to keep. faith with an enemy intime of war. This 


is a contract which ariſes out of a ſtate of heſtility, and is to 
be governed by the law of nations, and the eternal rules of 


(a) Cap. 67. J. 21, 


Rr juſtice, 
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af re 


1781, Juſtice. The additional clauſe is particularly adapted to this : 
N caſe. There is no pretext to impeach it, on the ground of \ 
Conn fraud or extortion. The bill was regiſtered before the 
. French ſhip ſailed, with this clauſe in it. Nor does any in- 
ference ariſe from its inſertion that the general law was un- t 
derſtood to be otherwiſe ; for it is, alſo, ſtipulated, that the h 

death of the hoſtage ſhall not vacate the contract, which ſti- a 

pulation the parties muſt be preſumed to have known to be h 
unneceſſary, becauſe the deciſion in Ricord v. Bettenban b 

was notorious over all Europe. Learned lawyers were writ- F 

ten-to on that occaſion, both in France and Holland, and a 

Mr. Juſtice BlAcKSH ONE ſhewed me teveral letters he had bs 

received from abroad, on the ſubject. It is ſaid, that, by fi 

the law of nations, the recapture puts an end to the ranſom 50 

bill; and the argument is, that the court of Admiralty de. N 

crees ſalvage for retaking the ranſom bill. But what are fo 

the caſes brought to prove this poſition? None of them E 

were litigated but the lat. and, there, no ranſom bill was - 
forthcoming. Upon what was ſalvage given in that caſe? di 

They ſeem to have miſtaken the nature of ſalvage. They a 

| ſeem to conſider it as a debt which may be exacted. But by 

no man. can be compelled to pay ſalvage, unlels. he chooſes on 

to have the property back. They have contounded diſtinct - 

ſubjects. What is the eighth part of a ranfom bill? Can of 

'the eighth part' of an hoſtage be claimed as ſalvage ? Could 1 

the recaptor make uſe of the ranſom bill? Could he bring a 

an action on it in the foreign captain's name? When the A 

- -owner gets poſſeſſion of the ranſom bill, it may be a differ- " 

ent conſideration. But” the prefent caſe is clear on two the 

grounds. 1. The ſpecial clauſe: is deciſive; and 2. inde- jeC 

ndent of that clauſe, there never has been any capture of pay 

the ranſom bill. The authority from Grotius is very ſtrong whi 

on this laſt ground. $1. 750 vel 

WirrESs and ASHHuRST, Juſtices, of the ſame opinion. 12 


Bull R, Fuftice, of the fame opinion The laſt ground put 
goes all the length; for the bill was never taken. 

I) he Poſte to be delivered to the plaintiff [1]. 

; | | | | EDD 


[1] A fubſequent caſe upon a ranſom bill, & c. Anthon v. Fiſher and anther, 
which is now depending for the judgment of the court, came on for argument 
in Eſtes Terr, 22. Geo, 3. when it was ſpoken to by Luw for the plaintiff, and 
Buldwin for the defendants, Afterwards, Lord 7Marsfe/d directed that it ſhould 

be again argued by a civilian of each tide, and, in Trinity Term, 22 Geo. 3. on Fri- 
day the 14th of June, Dr. Mynne, the King's Advocate, was heard for the plaintiff, 
and Dr. Scott for the defendants, In that caſe, the ranſom bill declared on was in 
the ſame form with that in Corau v Bluckburne, Beſides the general iſſue, the de- 


fendants pleaded ſpecially, That, aſter the ranfom of their ſhip, (the Peace) the 
; fee 2 captor's 
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a moiety of the money ariſing from the ſale of the goods fo 
taken in execution, upon an effidavit of Birnie's, that he 
was entitled to an equal ſhare of the partnerſhip effects, as 
partner with Davidſon. The plaintiff's affidavit, on ſhew. 
ang cauſe, denied that Birnie had an equal ſhare in the part- 
nerfhip effects, and ſtated that he had embezzlcd the joint 
ſtock to a conſiderable amount. | | 

The court directed that it ſhould be referred to the Maſter 
to take an account of the ſhare of the partnerſhip effects to 


which Brrnie was entitled; and that the ſheriff thould pay a 


part of the money levied, equal to the amount of ſuch ſhare, 


to the aſhgnees [1]. | | 
The Attorney General, and Douglas, for the plaintiff— 
Howarth, and Bower, for the afſignees. | 


[1] Ne Bachurſt v. Clint ud, B R. M.2 WW & NM. 1 Show, 173, an 


Heydon v. Heydon, B. R. M. 5 N. & M. 1 St. 392. 


Wedneſday, 


16th May. 


Though a plain- 


tiff fail in pro- 


ving a ſpecial 
agreement in 4 
ſumꝑſit, he may 
go into evidence 
on the general 
counts. 


PAYNE and others againf BAN c OM B. 


HIS was an action of afſumpfit, tried on the laſt 
Home Circuit, before ASHHURST, Juſlice.— The fit 
count of the declaration ſet forth a ſpecial agreement, by 
which the defendant undertook to contribute to the ex pence 
of a ſuit for tithes then depending in the court of Exchequer, 
To this was added a count for money laid out and expend- 
ed; and another upon an inſimul computaſſet —The plain- 
tiffs endeavoured to prove the agreement, but failed; upon 
which they were going into evidence on the general counts. 
The Judge would not permit this to be done, and directed 
a nonſuĩit.— The cafe now came on in court, upon a rule to 
ſhew cauſe why the nonſuit ſhould not be ſet aſide, and 
new trial granted, on the ground of a miſdirection. | 
Lord MansFlELD—This was formerly the rule, when 
the faſhion was to lay hold of a nonſuit wherever it could he 
done. When 1 went to the Weſtern Circuit, a caſe of this 
ſort came before me. I was ftrongly inclin«d againſt «he 
practice, and permitted the plaintiff to go into the gener 
counts, and I conſulted Sir EARDTEW WirmorT, who went 
the circuit with me, and he approved of it [1]. It was a 
terwards mentioned to the other Judges, who concurred 
with us in opinion. | 
5 The rule made abſolute. 


[1] His Lordſhip probably meant Harris v. Olo. N ĩacb. Summ. Aſſizes, 175% 


Law of Ni. Pr. Ed, of 1775. p. 139. 
| WulrTcoM! 


> laſt 
e fiſt 
It, by 
pence 
equer, 
pend- 
plain- 
upon 
ounts. 
rected 
ale to 
and 4 


when 
11d he 
pf this 
ſt che 
eneral 
went 
as al- 
>urred 


ate. 


8, 1759 


COMB 


IN THE TWENTY-FIRST YEAR OF GEORGE III. 629 
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A 


Thurſday, 
17th May. 


\ ECLARATION, in the common form, on a The acknow- 


PI promiſſory note executed by the defendant ; Pleas ; 1 
; p 2 1 = . Out or ſevera 
the general iſſue, and non aſſumpſit infra ſex annos; Replica- grawers of a 


tion,  aſſumpſit inſra ſex annos. The cauſe was, tried before joint and ſeveral 


HoTHAaM, Baron, at the laft affizes for Hampfhire. The promiſſory note, 
; takes it out of 


plaintiff produced a joint and ſeveral note executed by the the Ratute of 


WuarlTcoMB againſt WHITING. 


. detendant, and three others; and, having proved payment limitations as 


by one of the others, of intereſt on the note, and part of the againſt the 
principal, within fix years, and the Judge thinking that was er. — in 
ſufficient to take the cafe out uf the ſtatute, as againſt the evidence on a 
defendant, a verdict was found for the plaintiff, On Friday, CParate ation 
the 4th of May, a rule was granted to ſhew cauſe why there — 8 
ſhould not be a new trial, on the motion of Lawrence, who 

cited Bland v. Haſlerig (a); and, this day, in ſupport of the 
application, he contended, that the plaintiff, by ſuing the 

defendant ſeparately, bad treated this note exactly as if it 

had been ſigned only by the defendant ; and, therefore, 

whatever might have been the caſe in a joint action, in this 

caſe, the acts of the other parties were clearly not evidence 

againſt him. The acknowledgment of a party himſelf does 

not amount to a new promiſe, but is only evidence of a pro- 

miſe. This was determined in the caſe of Heylin v. Ha- 

ſlings (3), reported in Salkeld (c), & 12 Modern (d); and, 

in Hemings v. Robinſon (e), it was decided, that the conteſ- 

ſion of nobody but a detendant himſelf is evidence againſt ' 

him. That laſt caſe was an action by an indorſee of a note, 

againſt the drawer, and the plaintiff proved the acknow- 

ledgment of a meſue indorſor that the indorſement on the 

back of the note, was in his hand-writing ; but the court 

was of opinion, that this was not evidence :.gainſt the draw- 

er, but that the indot ſement muſt be proved. It would cer- 


tainly open a door to fraud and colluſion if this ſort of evi- 


dence were, in any caſe, to be admitted. A plaintiff might 
get a joint drawer to make an acknowledgment, or to pay 
part, in order to recover the whole, although it had been 


already paid. 


(a) C. B. H. 1 & 2 V. & M. 2 Venmr. 150, 
(5) B. R. H. 10 Nil. 3. ä 
(e) 1 Salk, 29. 

(4) 222. 

(e] C. B. M. 6 Geo. 2. Barses, Ao. Ed. 436. 


4 
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1787, Lord MansFiELD—The queſtion, here, is only, whe. 
C-——— ther the action is barred by the ſtatute of limitati ns. When 
Wurrcous caſes of fraud appear they will be determined on their own 

againſt : a : * 

1 circumſtances. Payment by one, is payment for all, the 
one acting, virtually, as agent for the reſt; and, in the 
ſame manner, an admiſſion by one, is an admiſſion by all; 
and the law raiſcs the promile to pax, when the debt is ad- 
mitted to be due, - | 

| WIXIEs, Tuſlice, —The deſendant has had the advantage 
of the partial payment, and, therefore, muſt be bound by it. 
ASHHURST, and BULL.ER, ?u//ices, cf the ſame opinion. 

= The rule diſcharged [1]. 


| (1.) The cafe of Blind v. Hiſlerig, (cited ſupra, p. 629. u. (),) was a joint 
action againſt four; the p/ea, the ſtatute of limitations; and a wer7t#, that 
onc of the defendants did aſſume within 6x years, and that the others did not; 
and it was held, by Pollexfers, Cb. 7. Powel, and Rebel, (againit Veutrtis), 
that the plaintiff could not have judgment againſt the defendant, who waz 
found to have promiſed within the fx years. — That caſe may be explained cn 
the manner of the finding; for as the plea was joint, and the replication myſt 
have alleged a joint undertaking, the verdict did not find what the plaintiff had 
bound himſelf to prove. But, according to the principle in the caſe of Mit. 
comb v. Whiting, the jury ought to have conſidered the promiſe of one as the 
promiſe of all, and therefore ſhould have found a general verd:& againtt all, 


| Friday, BREE againſt HOLBEC n. 


13th May. | 
| N an action of aſſumpſit for 2000 J. had and received to 
A perſona! re- the plaintiff's uſe.— The defendant having pleaded tlie 
407% qa general iſſue, and the ſtatute of limitations, — The pſain- 
— — 4 tiff replied; That the writ was ſued out on the 22d of Aug 
pers of the de 1780; that, on the 18th of February, 1773, the defendant 
ceaſed a mort- aſſerted and affirmed that there was an indenture of mort- 


— 2 gage, dated the 24th of June, 1768, made or mentioned to be 


jt more than fix made, between F. and S. of the one part, and V. H. (the de- 


years ago forthe fendant's uncle,) on the other, for a term of years, granted to 


— 1 — the ſaid W. H. as a ſecurity for the payment of 1200 J. with 


and reciting in intereſt; that the defendant then further aſſerted and affirm- 
| thedeedof ed, that, after making the ſaid indenture, W. H. died; 


aſſignment th 8 ; 
amore. that the defendant was his adminiſtrator with the will annex- 


gage deed made ed, and there was due to him, as adminiſtrator, the ſaid 


er mentioned to principal ſum on the ſaid ſecurity ; that the plaintiff, rely- 


—_ — ing on theſe aſſertions and affirmations, advanced 1200 J. to 
and mortzagee the defendant, on his executing an indenture of aſſignment, 
for that ſum, | | | on 
the aſſignee ſhall 

not recover back | | 

the mortgage money, although it ſhall turn out that the mortgage was a forgery, and 
that the aſſignee did not diſcover the forgery tillwithin fix years before he brings his action, un- 


leſs the aſſignor knew it to be a forgery, 
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IN THE TWENTY-FIRST YEAR OF GEORGE ii. 
on the ſaid 18th of February, 1773, which recited the mort- 


gage, and purported, for the conſideration of the 12001. fo WY x 
advanced, to aſſign all the premiſes by the ſaid recited in- 


denture of mortgage granted, for the remainder of the term, 
ſubject to the original power of redemption ; that, in this 
indenture of aſſignment, the defendant agreed with the plain- 
tiff, that neither the ſaid V. H. nor the defendant had done 
any act ta incumber the mortgaged eſtate ; that the ſaid ſe- 


veral affertions and affirmations of the defendant, and alſo 


the recitals in tie ſai indenture of aſſignment, were falſe, 
inaſmuch as there never was any ſuch indenture of mort- 
gg, nor the ſum of 12007. nor any other ſum due to the 
detendant, as adminiſtrator of W. H. on ſuch ſecurity, in the 
manner the defendant had aſſerted and affirmed, and as in 
the indenture of aſſignment was recited, or 1n any other 
manner, and that neither the premiſſes, nor any part there- 
of, paſſed by the aſſignment, to the plainuff, nor did any 
eſtate, right, or title, therein, or to the {aid ſum of 1200/, 


veſt in him; that, by fraud and impoſition, and by means 


of the ſaid talſe afſertions and affirmations, and falſe recitals, 


the plaihtiff was induced to pay the ſaid ſum of 1200. on the 


execution of the ſaid indenture of aſſignment; that, at the 
time of the execution thereof, and of paying the money, the 


plaintiff was ignorant of the falſehood uf the ſaid aſſertions, - 


affirmations, and recitals, and of the fraud fo praQtiſed up- 
on him, ard did not diſcover them till within the {pace of 
ſix years next before ſuing out the writ [1].—To this repli- 
cation the defendant demurred generally.—And the caſe was, 
this day, argued, by Hill, Serjeant, for the plaintiff, and 
Chambre for the defendant. - 5 : | 
Chambre, in ſupport of the demurrer, contended, that 
there was nothing alleged in the declaration which could 
take the caſe out of the ſtatute. There was no fraud ſtated 


to have. been practiſed by the defendant, for it was not aver- 


red that he knew of the talſchogd of the different aſſertions 
and recitals. But, if there had been fraud, that would not 
have been ſufficient ; it- was the plaiatiff's buſineſs to look 
to the validity of his ſecurity ; and there is nothing relative 
to fraud among the different exceptions and ſavings in the 
ſtatute, | 


Hill, Serjeant, inſiſted ; 1. That, in point of law, this 


was fraud on the part of the defendant, although he him{cIf 
might not know of the falſehood ; 2. That, where a par: 


has been induced by fraud to pay money, the ſtatute of li- 


[1] The mortgage deed was one of the many forgeries which had been com- 
mitted by one Dudley an attorney in eminent practice at Coventry, and which 
were not diſcovered till after his death. 
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mitations does not run, or, at leaſt, only runs from the 
time when the fraud is diſcovered —1. The aſſertions of the 
defendant, he obſerved, were poſitive, without qualificati- 


on, and, therefore, he made himſelf anſwerable for the 
truth of them; and, if any loſs had been incurred by his 
miſtake, it ought to fall upon him, not upon an innecent 


third perſon. On this firſt head, he cited, 1 Show. 68. 3 
Mod 261. Comberb. 163. Hearne's Pleader, 102, 224. Cre, 
Car. 141. Sir V. Jones, 196. 2 Burr. 112. 12 Med: 494. 
2 He. 198.2, On the ſecond point, he relied on Booth v. 
Lord Warrington, in Dom. Proc. 1714, (which he cited from 
the printed caſes), and The South Sea Company v. Wymond- 


| fell, 3 P. Will. 143 (a). | 


Lord MAxSTIEID— The baſis of the. whole argument is 


fraud; and the queſtion is, whether fraud is any where aſ- 
ſerted in this replication. There may be many caſes where 


the aſſertion of a falfe fact, though unknown to be falſe to 
the party making the aſſertion, will be fraudulent ; as in 
the caſe of Sir Criſp Gaſcoyne, who inſured a life, and af- 
firmed jt was as good a life as any in England, not knowing 


whether it was, or was not. There may be caſes too, 


which fraud will take out of the ſtatute of limitations. But, 


Here, every thing alleged in the replication may be true, 


without any frand on the part of the defendant. He is an 
adminiſtrator with the will annexed, who finds a mortgage 
deed among the papers of his teſtator, without any arrears 
of intereſt, and parts with it, bena fide, as a marketable 
commodity. If he had diſcovered the forgery, and had then 
got rid of the deed as a true ſecurity, the caſe would have 
been very different. He did not covenant for the goodneſs 
of the title, but, only, that neither he nor the teſtator had 


incumbered the eſtate. It was incumbent on the plaintiff 


to look to the goodneſs of it. 


Hill had leave to amend, in eaſe, upon enquiry, the 
facts would ſupport a charge of fraud. | 


(a) Cine. M. 1732. 
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1781. 
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The KIS O againſt the INHABITANTS of yn, 
HuLLAND. 23d May. 


H E court of Quarter Seſſions for the county of Derby When a pauper 


h - ; | has refided 
quaſhed an order of two Juſtices, for the removal of a f the cond, og 


pauper and his family, from the liberty of Hulland to the oneparith, and 
pariſh of Bradley; and tated ſpecially ; That, at Whitſun- part in another. 
day, 1768, the pauper who was a blackſmith, being then a — 
ſingle man, hired himſelf at Hulland, for a year, to one making when 
ſoph Copeſiake, blackſmith, who had a houſe and ſhop at added together 
Bradley, and another houſe and ſhop at Hulland, and who men 
reſided occaſionally at each place, but whoſe family reſided his ſettlements 
conſtantly at Bradley. The pauper ſerved the year. He in tbe pariſh 
worked at the ſhop at Hulland, and lay there five nights in — 
the week during the year, except three weeks together in | 

the latter end of February and the beginning of March, 

1769, and ſometimes a night or two in the week beſides, 

when he 1ay at Bradley; and, on the Saturday and Sunday 

nights the year through, he lay at Bradley, and never at Hul 

land on thoſe nights. He never refided 40 days together in 

either place; but reſided more than 40 days at each in the 

year, and tbe laſt two nights in the year he reſided at Bradley. 

Dunning, and Parker Cote, ſnewed cauſe in ſupport of 
the order of ſeſſions.— They argued, that, where there is a 
mixed reſidence of this ſort, the beſt rule is, what the Se(- 
ſions had followed, wiz. to count backwards in each pariſh, 
and to eſtabliſh the ſettlement where you firſt find forty 
days. In the caſe of Rex 2, Loweſi (a), which had been 
cited when the rule was moved for, to quaſh the preſent or- 
der, it appeared, that, during the greateſt part of the end 
of the year, the pauper had lodged in the pariſh where he 
had reſided the laſt night. Neither the arguments of the 
counſel, nor of the Judges, are ſtated in the report of that 
caſe; but it is probable the court went upon that ground, 
and not on his having ſlept the Ja night in the pariſh where 
they determined his Araber to have been gained. 

Balguy, on the other ſide, inſiſted, that the principle of 
the determination in Rex v. Lotueſe, was, that = laſt night 
of the reſidence was to be connected with the former ſer- 
vice in the ſame pariſh, and reckoned as one and the ſame. 


(a) E. 16 Geo. 3. Burr. Setl. Ca. No. 258, 
That 
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A marriage is 
void, and no 
ſettlement is 
gained by it, if 
celebrated in a 


_ chapel erected 


fince 26 Geo. 2. 
although mar- 
riages may have 
have been de 
fucto frequently 
celebrated there. 


CASES IN EASTER TERM 
That the deciſion did not proceed on the majority of time in 
the latter part of the year, | 

Lord MANSFIELD abſent. 

W1LLES, Juſlice, — There muſt be ſome principle to go. 
vern ſuch caſes as this. Mr. Dunning has cited no author. 
ty in ſupport of his poſition, that the in- jority is to be the 
rule, and indeed it is hard to ſay, here, in which of the tuo FR 
pariſhes the pauper reſided moſt. The rule laid down bj WM f. 
Mr. Balguy ſeems a very good one. by 

ASHHURST, Juſtice, —This caſe, from its circumſtances, | 
does not afford much room for argument. There ought, WM ;« 
if poſſible to be a certain rule, and the caſe cited ſeems ty pu 
furniſh one, which is very reaſonable. © 
BurrER, Fuftice,—It is in general of much more impor. of 
tance to have a fixed rule, than what the rule is. If that ſon 
which Mr. Dunning contends for had been eſtabliſhed, it pe: 
might have been a very proper one; but the court, in the [cn 
caſe of Rex v. Loweſs, can hardly have gone upon that pul 
ground, becauſe it does not clearly appear there, in which un! 


of the two pariſhes the longeſt reſidence had been [1]. wil 
| The order of ſeſſions quaſhed, and 
| oth 


#1] It was mentioned by a gentleman at the bar, that he recollected Ann, VE 
Juſtice, in the cafe of Rex v. Loweſs,- to have given his opinion expreſsly ai 
the circumſtance of the laſt night. N | 


The KING againſt the INHABITANTS of 
| NoRTHFIELD. the | 


T: WO Juſtices had made an order to remove Ab:rai i ther, 
8 Jones, the widow of Joſeph Jones, from the pariſh 


Ring*s Norton, to the pariſh of Northfield ; which laſt pa. ſuch 
riſh appealed to the Quarter Seſſions; and they confirmed WM Rex 
the original order; and ſtated ſpecially : © That the pau - the u 
per Abigail ones, being, whilſt ſole, a ſettled inhabitant a IM frye 
Kings Norton, in the year 1775 intermarried with 7o/ep queſti 
Fones, a ſettled inhabitant at Northfield, at Buerly-bill cha. caſe, 
pel, in the pariſh of Kings-winford, in the county of Stafforu WM bannt 
which was erected in the year 1765, and then duly conſecn- near 


ted, and in which divine ſervice had been publickly and re 
gularly celebrated ever ſince; and wherein banns of marriagt 
had been often publiſhed, and marriages celebrated previous l. 
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IN THE TWENTY-FIRST YEAR OF GEORGE III. 
the marriage in queſtion : That the ſaid chapel was a new 
one, erected ſince the marriage act, and not erected on the 
foundation of one that was ancient; and no act of parlia- 
ment was obtained for erecting the ſaid chapel, or for cele- 
brating marriages there. * | 
The two orders being removed by certiorari into this 
court, the only queſtion appeared to be, whether the mar- 
riage, upon the facts ſtated relative to the chapel, was void, 
by ihe proviſions of the ſtatute of 26 Geo. 2 cap. 33. 
It is enacted, by g 1. of that ſtatute, that, from and af 
ter the 25th March, 1754, all banns of matrimony ſhall be 


Nox THFIELD. 


publiſhed in the church, or in ſome publick chapel, in which 


publick chapel banns of matrimeny have been uſually publiſhed, 
of or belonging to the pariſh, or chapelry wherein the per- 
ſons to be married ſhall dwell; and, by ſ. 8, that, if any 
perſon ſhall, (from or after the date above-mentioned,) ſo- 
lemnize matrimony: in any other place than a church, or 
publick chapel where banns have been uſually publiſhed, 
unleſs by ſpecial licence, c. every perſon knowingly and 
wilfully.jo offending, ſhall be deemed guilty of felony, Sc. 
and all marriages folemnized (from and after, &c.) in any 
other place than a church, or publick chapel (unleſs by ſpe- 
cial licence, c.) ſhall be null and void to all intents and pur- 
files whatſoever. _ . | 
When the Attorney General moved for a rule to ſhew cauſe 
why the orders ſhould not be quathed, Lord Manspitio 
ſeemed to diſcourage the attempt to try a queſtion of ſuch 
ſcrious conſequence, in a collateral way, on a ſettlement 
caſe ; and faid, he would turn the pariſh complaining of the 
removal, round, 1f he could. | | | e 
Bearcroft now ſhewed cauſe, He admitted that, when 
the validity of a marriage under the marriage act, hecomes 
a queſtion in the caſe of a ſettlement, it is not neceſſary that 
there ſhould have been a ſentence of the ſpiritual court, in 
order to entitle the parties intereſted to ſhew the nullity of 
ſuch marriage. This had been determined in the cafe of 
Rex v. Preſton, near Faverſham (a). But he contended, that 
the words “ uſually . in the act, ought to be con- 
ſtrued to mean, „ uſually at the time when the marriage in 
queſtion took place.“ If fo, there was enough ſtated in the 
caſe, for the court to conſider this as a chapel in which 
banns had been uſually publiſhed. The word © often” is 
nearly tantamount to “ uſually”; but, if it were not, yet, 


(4) M. 33 Ces. 2. Burr. Settl, Caſes, No. 154. 
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as it is a rule that an order of ſeſſions is always to be ſup. 


ported unleſs ſomething appears expreſoly on the face ot it 
which ſhews it to be againſt law, the court would in— 
tend this to be ſuch a chapel as the act required, there be. 
ing no ditect aſſertion of the contrary. The act, he ſaid, 


was ſuppoſed to have been drawn by a very eminent -perlun 


(6) ; it had been warmly oppoſed ; and, it the intention had 
been to reſtrain the celebration of marriages to pariſh chur. 
ches and to chapels in which banns had been uſually pub. 
liſhed before the aQ,, it was probable an explicit enactment 
to that effect would have been introduced, If the conſtruc. 
tion contended for on the other fide thould prevail, this att 
would prove a trap to clergymen and innocent perions, who 
could not be expected to ſearch into hiſtory, to diſcover the 
exact time when marriages firſt began to be celebrated in 
any particular chapel. It was herd perhaps to draw a line, 
but here, an uſage was clearly eſtabliſhed long betore this 
marriage took place. 5 8 

TLe Attorney General, and Batt, argued againſt the val. 
dity of the marriage. They ſaid the act was to be conſtru- 


ed as if the caſe had happened the day after it paſſed 


Uſage ſince could not vary the caſe ; for, to give operation 
to uſage, it muſt. have a legal commencement, becauſt, 
quod av initio non valet, tratlu temporis non convaleſcit. Ar 
guments of hardſhip and inconvenience could only be reſort: 
ed to, when the law was doubttul, but here the words « 
the ſtatute were clear. This was no more a trap than an 


other prohibitory law. After the paſſing of the act, no ma- 


riages had becn attempted to be celebrated in Lincoln's- Int 
Chapel, Cray's-Inn Chapel, and many others, although 
they were old chapels ; becauſe banns had not been uſual) 
publiſhed in them; and it would be abſurd, if a chapt 
erected ſince the act ſhould be in a better ſituation, in that 


reſpect, than theſe which had exiſted long before. 


Lord MaNSsFIELID For a long time, I was much averſeto 


a a determination of this point, in ſuch a queſtion, and between 


' poſition that we doubt, where in truth we do not; and an) 


ſuch parties. But, upon more conſideration, I think ve 
ought now to decide it. If there has been an abuſe, we ought 
to ſtop it as early as poſſible. A delay might lead to a ſup 


ublequent inconvenience, in conſequence of our ſuppoſt! 
doubt, would be chargeable upon us. I remember, whe! 


(a) Lord Hordwicke, | 
| ] ws 
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] was Attorney General, 1 was obliged to proſecute the mi- 1781. 
niſter of the Savoy, who inſiſted on the right of marrying 0 
without licence, and, taking advantage of a diſpute then 3 
ſubſiſting between the Crown and the duchy of Lancaſter, W 3-4 4 PY 
ſheltered himſelf ſometimes under the one, and ſometimes | 
under the other. He had married many couples in a year, 
and many children had been born under thoſe marriages. 
But it was neceſſary to ſtop the abuſe, even after it had 
gone ſo far; and he was convicted. Time, or the inter- 
poſition of the legiflature, may cure the marriages which 
have been already folemnized in this chapel [i.] The act 
clearly meant chapels exiſting at the time. Ir ſays, church 
or chapel belonging to the pariſh or chapelry where the 
parties reſide. "There 1s no chapelry here. I am of opi- 
mon that this marriage was void by the proviſions of the 


ſtatute. 
Both the orders quaſhed. 


[1] As ſoon as the determination of the court in this caſe was- known, 
Lord Beauchump introduced a bill into parliament, which paſſed into a law, 
for making all marriages which had been celebrated in any pariſh church or 
public chapel, erected ſince 26 Geo. 2. cap. 33. and conſecrated, valid in law, 
and to exempt the clergymen who had celebrated fuch marriages, from the 
penalties of that flatute V 21 Geo. 3. cap. $3+ 77 N 


The KINO againſt PiTTs. Friday, 
| | 25th May. 
N Friday, the qth of May, Bearcroft obtained a rule 
to ſhew cauſe, why an order of baſtardy made upon N 
the defendant, by two Juſtices for the county of Hereford, Rating 
and confirmed by the court of Quarter Seſſions for that , whereas it 
county, ſhould not be quaſhed. The objections he then ., wore al 
ſtated were; 1. That, in the caption, the two Juſtices « us, Cc.“ 
were ſaid to be reſiding near unto the limits of the pariſh without n 
of, Cc.“ and the words of the ſtatute are, „in or next 27 294 
unto the limits, Sc. (a); 2. That the order contained no the perſon 
expreſs adjudication, and was therefore void; according to o_— - 
the caſe of Rex v. Perkaſſe (b.) | | — 
On Saturday, the 19th of May, Bauer ſhewed cauſe. void. 
Upon examining the original order, it appeared, that 
the word in the caption was next” and not © near” ; and 
there remained, therefore, only the ſecond objection to be 
conſidered. The order, was, in a great meaſure, in the 
ſame form with the Precedent in. Burn's Juſtice (c,) but 
with the omiſſion of the following clauſe : | 
(a) 18 Elix. cap. 3. $2. | | 
(b) E. 20 Car. 2. 2 Sid. 363. 


. 1346 Ed. 
(c) x Burn, 189. 13 | « We, 


«© We, therefore, upon examination of the cauſe and cit. plic 
& cumſtances of the premiſes, as well upon the oath of the Nine 
«© faid A. B. as otherwiſe, do hereby adjudge him the ſaid juri 
C. D. to be the reputed father of the ſaid baſtard child.” he 0 
Bower contended, that, as the ſtatute of Elizabeth does feld 
not preſcribe any particular form, if enough appears on long 
the face of the order to authorize the act of the Juſtices fn 
in charging the ſuppoſed father, that is ſufficient, The caſe Nee. 
in S:derfin is not fo deciſive as it would ſeem to be from My; 
the manner in which it is ſtated by Burn (a,) for it appears, but 
in Siderfin, that the objection on which the order was ine 
quaſhed, was, that the ſum was unreaſonably ſmall (viz. 2d, Mot 
per week,) and this point about the adjudication is menti- Nit; 
_ oned after the deciſion, and then, without any poſitine by! 
opinion of the court upon it. The ſame principle muſt N caſe 
govern with regard to orders of battardy and orders of re- pear 
moval, and nane of the determinations upon orders of te- tei 
moval will be found to warrant the preſent objection. In . }, 
Rex v. Weſtwood (b,) there was nothing in the order to and 
ſupply the want of an expreſs adjudication. The fame Neve 
obſervation applies to Rex v. Mincbinbampton (e], for it quaſ 
was not at all ſtated, there, that the pauper was likely to Wh « th 
become chargeable. In Stallinburgh v. Haxhay (d), the Bi 
words only were, © we do believe ;”” in Waltham Magna v, WM (a) i 
Waltham Parva (e), ** as we are credibly informed ;” and, ¶ ther: 
in Berry v. Arundel ( f), * whereas complaint bath been mad: ¶ par- 
to us.” In the preſent caſe, the Juſtices have. expreſsy be (1 
faid, * whereas it hath appeared to us, Se.” and, in Sus. 
dlecomb v. Burwaſh (g), Lord Holt ſaid, that was ſufficient; 
and the ſame thing was afterwards determined in a caſe 0 
| Rex v. Darnal (b), mentioned in the report of Suddlecomb 
v. Burwaſh. Bearcreft, on the other fide, inſiſted, that 
the adjudication is the moſt important, and an indiſpenſable 
art of the order, and cannot be ſupplied by implication. 
t is true the court is not fo ſtrift with regard to orders of 
Juſtices, as in the caſe of convictions, but ſtill, it my 
appear, upon the order, that the Juſtices had an authority 
for what they did; and, without an adjudication they have 
no authority. They act both as jury and judges, and the 
order muſt contain both a verdict and judgment. In indid- 
ments founded on the common law, nothing can be fup- 


(a) 1 Burn. 193. 13th Ed, 

(b) H. 4 Geo. 1. 1 Str. 73. Potf. 195, | 

(c) E 3 Geo. 2. 2 Seſs. Cu. 92. Bott. 347. 3 Burn, 475. 13th Ed. Burt {a) 1 
Settl Ca. p. 316. : 

(4) T. 4 Geo. 1. 3 Burn, 475. 13th Ed.  Seſs. Ca. 131. 

(e) E. 10 Geo. 1. q Burn. loc. cit. 

JZ. 9 Will. 3. 1 Salt. 479. 

05 J. 13 Will, 3. 1 Salk. 491. 

GU) Z. 2 Ann. i 

| plied 
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nd cit. plied by inference; and, a fortiori, nothing ſo material as 
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of the Wihe adjudication can be intended in the caſe of particular 
de fad juriſdictions created by ſtatute. If defects of this fort could Tux Kine 


Id.“: de cured by intendment, no order would ever have been 
h does held to be bad. The court will pay regard to precedents 
rs on Jong eſtabliſhed, and approved; and this order, though 
uſtices MWſr:med after the precedent in Burn, has left out the moſt. 
e caſe Meſſenti 31 part. In Rex v. Perkaſſe, the rule to ber cauſe 
from N vas granted on the objection as io the ſmalineſs of the ſum; 
»Ppears, but it is clear, from an attentive peruſal of the cafe, that 
r was he ultimate deciſion went upon the want of adjudication, 
1Z. 2d. Moſt of the caſes cited in ſupport of the order make againſt 
menti- Wit; and there is a material difference between the caſe put 
poſitive WM by Holt, in Suddlecomb v. Burwaſh, and this caſe, for the 
muſt N caſe he puts is of a ſubſtaniive declaration, “ that it has ap- 
of re- peared, c.“ and ſo probably the order run in the caſe there 
of re- eferred to, of Rex v. Darnal; but, here, the words © if 


n. In bath appeared to us, are coupled with the evidence, [1], 
der to and do not (cem to differ, in meaning, from © we do be- 


fame Were,” in Stallinburgh v. Haxhay, where the reaſon given for 
for it MWquaſhing the order was, (and which equally applies here,) 

cely to WH © that a man may believe a thing on uncertain evidence.“ 

), the BULLER, Fuſtice, - having mentioned Rex v. Graveſend 


gn. Wi (a) ſtated in Bolt, — where, according to his account of it 


? and, chere was no adjudication of the birth of the child in the 
U mad! N pan but under a“ whereas,” and the court held that to 
preſs!y Wi be ſufficient, —the court deferred giving their opinion till 
n Sus. there ſhould'be an opportunity of enquiring more fully into 
cient; ¶ the circumſtances of that caſe. 

a ſe of Lord MANSFIELD abſent. | 5 
Hecoml i This day, his Lordſhip was in court, but not having 
that heard the argument at the bar, the judgment was delivered 
-nſabie WW by WiLLEs, Juſtice, (after ſtating the objection, and ob- 
dation. ſerving upon the caſes of Rex v. Perkaſſe, and Suddlecomb v. 
gers of Wi Burwaſh)—The caſe of Saint Giless Cripplegate v. Hackney 
it n (5), ſeems to be more like the preſent than Suddlecomb v. 
hority I Burwaſh. In that laſt caſe, the dium is as was ſtated by 
y have Mr. Bower ; however the report concludes, by ſaying 


nd the WW © there ought to be a particular averment, Cc.“ and, in 


ndit- N Saint Giles Cripplegate v. Hackney, the order runs very much 

e ſup- Win the ſame manner as here, viz, © whereas on oath made 
Jr] They are ſo put in the caſe of Suddlecob v. Burwaſs, 

I. Burt, 


0% E. 15 Ces. 2. Bott, 104. (5) E 9 Will. 3. x Salt. 478. 
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& by the ſaid E F. it appears that her huſband was legally 


«© ſettled at Hackney; and that order was quaſhed, * becauſe 


« there was no judgment of the juſtices concerning the 
« laft legal ſettlement, but only the oath of the woman” 
(a). We have looked into the proceedings in Rex v. Graz: 
end, and we find that there was an expre/ adjudication in 


that caſe. We are, therefore, all of opinion that this order 


cannot be ſupported. | 
7 ORC TOI Both the orders quaſhed, 


(a) Sail. lac. eit, 


Bx18Tow againſt W RIGHT and PucGu, Sheriff 


Friday, 25th 
May. 


In an action 
againſt the 
ſheriff for taking 
goods without 
leaving a year's 


rent, the decla- - 


ration needs not 
Nate all the par- 


- ticulars of the 


demiſe, but if it 
does, and they 
are not proved 
as ſtated, there 
ſhall be a non- 
as. 


of MippLesex. 


. laſt Hilary Term, on Thur ſelay, the 25th of Januar), 
Lee obtained a rule to ſhew caule why the verdict which 
had been found for the plaintiff ſhould not be ſet aſide, and 
a new trial · granted, or a nonſuit entered. - 

This was an action on the caſe, againſt the defendants 2 
ſheriff of Middleſex, on the ſtatute of 8 Any. cup. 14. f 1. 
for taking the goods of one Pope in execution, in a bouſe let 
from year to year by the plaintiff to Pope, without paying of 
contenting him for a year's rent then due, and of which tlc 
defendants, before the removal of the goods, had notice, 

The declaration ſtated the demiſe, as to}lows: 

The ſaid plaintiff, on, Cc. demiſed, to one Benjami 
Pope, a certain meſſuage, c. to have and to hold unto the 
ſaid Benjamin, from the feaſt of St. Michael, then next fol. 
towing, for and during the term of one year from thence 
next enſuing, and fully to be compleat and ended, and lo 
from year to year, for ſo long as it ſhould pleaſe the plan 
tiff, and the ſaid Benjamin, yielding and paying, therefore, 
yearly and every year during the ſaid term, unto the plain. 
tiff, the yearly rent or ſum of, Ec. by four even and equi 
quarterly payments ; to wit at the Feaf} of, He. | 


_ | The principal witneſs called on the part of the plaintif, 


vas Pope himſelf; who proved that the plaintiff let the houſe 


to him, by parol, for a year, and that there was no ſlipuli- 
tion about any time or times for the payment of the rent. 
It was contended at the trial, (which came on before 
Lord MANSFIELD, at the Sittings for Middliſex,) that, . 
| the 
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the plaintiff had laid a demiſe with a reſervation of rent 
payable quarterly, he was bound to prove it exactly as laid; 
and that, having failed in that proof, he ought to-be non- 
ſ:ircd, His lordſhip over-ruled the objection, being then 
of opir10n that enough of the demiſe as laid had been proved 
to entitle the plaintiff to his action. The preſent rule was 
moved for, on the ground of a miſdirection. 

On Thurſday, the 3d of May, the Attorney General, and 
Dunning, ſhewed cauſe and urged, that the contract was 
not the gi/t of the action; the material part was, that a 
year's rent was in arrear, and hat having been proved, the 
plaintiff had ſhewn enough to entitle himſelf to a verdict. 

Wood, on the other ſide, inſiſted, that, as the plaintiff had 
ſet forth the particulars of the contract, he was bound to 
prove them as lad; and, for this he cited; — An Anony= 
mous Caſe in Lord Raymond, where, a promiſe being laid; 
« to deliver good merchandiſeable wheat,” and the evidence 
being of a promiſe to deliver *good ſecond ſort of wheat,” 
Lord HoLT held the variance to be fatal, and nonſuited 
the plaintiff (a); —Thbe King v. Nudigate (b), where, upon 
a traverſe of an office found, the iſſue being, whether 7. F. 
deviſed 1 F. N. and his heirs”? or not, and the jury having 
found that“ F. S.“ deviſed “ to A. for ears, remainder to 
F. N. in fee,” the court adjudged © guod non deviſavit 
« modo et forma; - and & Taſb v. Ledger (c), where, 
in an action of debt for rent, the plaintilts declared on a 
demiſe, “ for 185]. rent per annum, under a power © to make 
« leaſes for twenty-one years,” and, the evidence being of 
a demiſe for 15]. rent per annum, and three fowls,”” under 
a power © to make leaſes for twenty-one years in poſſeſſion, 
and not in reverſion, rendering the antient rent, and not diſpu- 
niſhable of waſte,” Lord Holt directed a non ſuit And 
Cavage, qui tam, v. Smith, which was afterwards ſtated by 
Lord MANSFIELD in delivering the judgment of the 
court (d). ; 

The caſe ſtood over till this day. 

Lord MANSFIELD (after ſtating the caſe) I am very 
free to own that the ſtrong bias of my mind has always lean- 
ed to prevent the maniteſt juſtice of a cauſe from be ng de- 
feated or delayed by formal ſlips, which ariſe from the in- 
advertence of gentlemen of the profeſſion; becauſe it is ex- 


(a) Bedford Aſſizes, 12 Mill. 3. 1 Ld. Raym. 735 
(% B R. E. 6 Car. 1 Sir W. Jones, 224. 
(e) Sur y Aſſizes, 1 Ann, 2 Ld. Ry m. 792. 


. (4) Infra, p. 643. | 
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1781. treme'y hard on the party to be turned round, and put to 
SWAN expence, from ſuch miſtakes of the counſel] or attorney he 
Ba1sTow employs. It is hard alfo on the profeſſion. It was on this 
ma : ground that I over-ruled the objection in this caſe; but ! | 
am ſince convinced, both on the authorities which I am | 
about to mention, and on the reaſoning in them, that I was | 
wrong, and that is is better, for the fake of juſtice, that 
the ſtrict rule ſhould in this caſe prevail. I have always 
thought, and often ſaid, that the rules of pleading are tound- | 
ed in good ſenſe. Their objects are preciſion and brevity. 
Nothing is more deſirable for the court than preciſion, nor 
for the pacties than brevity. It is eaſy for a party to ſt>te . 
; 
| 
t 
i 


his ground of action. It it is founded on a deed, he 
needs not ſet forth more than that part which is neceſſary to 
entitle him to recover. If he ſtates what is impertinent, it 
is an injury to the other party, and may be ſtruck out and 


_ coſts allowed, upon motion. I remember a caſe, where, in 1 
an action in one covenant, the whole of a very long deed was 5 
ſet forth. The court referred it tothe Maſter, and all was ruck þ 
out except the covenant on which the action was brought, and "0 
cofts paid to the amount of 100/. When I ſay ihat the plaintiff C 
needs only ſet forth that part of a deed, on which his action h 
is founded, I do not mean to fay that even at is neceſſaiy. C 
He is not bound to ſet forth the material parts, 7m letters and b. 

20% de. It will be ſufficient to ſtate the ſulſtunce and legal t 
effef, That is ſhorter, and not liable to milrecitals, and 5 
literal miſtakes. Here, that method might have been ws 
followed. It certainly was not neceſſary to alledge this part WW or 
of the leaſe that relates to the time of payment, in order to 


maintain the action. But ſince it has been alledged, it was | 
neceſſary to prove it. The diſtiaction is between that which 
may be rejected as ſurpluſage, (which might have been 
ſtruck out on motion,) and what cannot, Where the decla- 
ration contains impertinent matter, foreign tothe cauſe, and 
which the Matter, on areference to him, would ſtrike out, (ir- 
revalent covenants for inſtance,) that will be rejefted by the 
court,and need not be proved. Bt, it the very ground of the 
action is miſtated, as where you undertake to recite that part 
of a deed on which the action is founded, and it is miſ-recited, 
that will be fatal. For then, the caſe declared on is different 
from that which is proved, and you muſt recover ſecundum 
all-gata et probata, This will reconcile all the caſes, In 
the preſent inſtance, the plaintiff undertakes to ſtate the leaſe, 
and ſtates it falſely. There are many authorities which go 
5 ö y 10 
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to prove this diſtinction. I will mention three (which are 
very ſtrong) where matter, which it was unneceſſary to ſet 
forth, being ſtated, and not proved, the variance was held 
to be fatal. The firſt is the caſe of Cudlip v. Rundle (a). 
There,—in an action by a leſſor againſt his tenant, for neg- 
ligently keeping his fire, by means whereof the houſe was 
conſumed,—a demiſe to the detendant for ſeven years was 
ſtared in the declaration ; the defendant pleaded, that the 
plaintiff did not demiſe modo et forma; and iſſue being join- 
ed, it appeared, on the finding by the jury in a ſpecial ver- 
dict, to be a leaſe at will, The court agreed, that the action 
would have laid againſt the defendant as tenant at will; but, 
as the plaintiff had ſtated him to be a leſſee for years, 2nd 
had proved him tenant at will, the variance was held to be 
fatal, and there was judgment tor the defendant. The next 
is the caſe of Savage qui fam v. Smith in the Common Pleas 
(%. That was an action of debt againſt a ſheriff's officer, 
by an informer. The declaration ſtated a judgment, and a 


feri facias upon that judgment. The feri factas was given 


in evidence, but not the judgment, and the court held, that; 
though it might be unneceſſary to aver the judgment, yet, 
having been averred, it ought to be proved; and my Lord 
Chief Juſtice Dx Grey exprelsly went upon the diſtinction 
between immaterial and impertinent averments, and faid, 
that the former muſt be proved, becauſe relative to the point 
in queſtion [1]. The third caſe is Shute v. Hornſey, in this 
court (e). That declaration ſtated a leaſe for three years; but, 
on the evidence it appeared that the leaſe for three years was 
void, under the ſtatute of frauds; and that the defendant 
was only tenant from year to year. This was ſufficient for 
the purpoſe of the action; but a leaſe for three years having 
been laid, and not proved, the plaintiff was nonſuited; and 
a rule for ſetting aſide the non ſuit having been obtained, 
it was, upon the argument of the caſe, diſcharged. Theſe 
authorities are in point o the doctrine J have laid down. 
But perhaps, notwithſtanding the weight of the caſes, if that 
doctrine were highly detrimental, and ſetting it right would 
be attended with no miſchief, as it is only a mode of practice, 


[1] By a miſtake of the preſs, ** the word material” is printed inſtead of 
ten material, in the report of this caſe in 2 Blichſt. 1104. Immaterial cer- 
tain'y was the word uſed by De Grey, Chief Juſtice, as appears, not only from 
what is here ſaid by Lord MansF1trD, but alſo from a very accurate manu- 
ſ-ript note I have ſeen of $.,vage v. Smith, and indeed from the context in 
Blackjton?”s own report. 


5 B. R T. 2 V. & M. Curtb. 202. 
>) T. 16 Gee. 3. 2 Blac ht. 1101. 
(e) E. 19 Geo. 3. 
(4) 11 Geo. 2. cap. 19. f. 18. | 
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1781. it might deſerve conſideration. But I believe it ſtands right, 
—— and upon the beſt footing; for it may prevent the ſtuffing 
Bais ro] of declarations with prolix and unneceſſary matter, becaule 
wat. of the danger in failing in the proof;. and may lead pleaders 
to confine themſelves to ſtate the legal effect. We are all 

of opinion that the verdict ſhould be ſet aſide, and judg- 

ment of nonſuit entered. 8 ä 

| 'The rule made abſolute. 


PAGET againſt WhEATE. 

Friday, 25th | | ; 
May. ; | | 

et CTION of debt on a bond, executed at Neſiminſter, 

Sap SS of if on the 21ſt of November, 1777, for the penal tum of 

18 Geo 3. % 2501, The defendant by his Plea, confeſſes the debt; “ bur, 


52. tne inſolvent e in purſuance of an act of parliament, Sc. (18 Geo, 


ſon is diſ- 5 . 
„ 6 3. cap. 5 2.) in diſcharge of bis perſon trom the execu- 


bonds executed tion of the judgment to he obtained againſt him in 
ge 6“ that behalf by the plaintiff, according to the form 
payable till after“ and direction of that act, ſays, that he was beyond 
the day. c the ſeas in foreign parts, on the toth of March, 1778, 
| & and was duly diſcharged, according to the ſaid act, at, 
& Ec. on the 3d of November, 1778; and further ſays, 
* that the ſaid debt for which this action is brought, was 
& contracted before the 10th day of March, 1778, to wit, 
& Oc. wherefore he prays judgment and that his perſon, 
© may be diſcharged from the execution of the judgment 
« to be obtained againſt him by the plaintiff in this action, 
« according to the form of the laid act, c.“ —Reflication, 
that the bond was made at the time and place in the declara- 
tion mentioned: Then ſets forth the condition; which was, 


to pay 125. with lawful intereſt en the 21/t of Nevember, 


1778; then avers, that, after the making the bond, and 
after the ſaid toth of March, 1778, and before ſuing out 
the original writ, to wit, on the 21ſt of November, 1778, 
in the condition mentioned, the ſaid ſum of 1257. firſt became 
due, accoiding to the tenor and effect of the ſaid condition, 
and not at any time before : That the defendant had not 
paid it then nor afterwards, but that it ſtil] remained unpaid; 
by reaſon of which ſaid premiſes, the bond became forfeit- 
ed, and the ſaid deht and cauſe of action thereby and 
thereupon accrued, after the ſaid 10th of March, 1778.— 
General Demurrer. | | 

The 
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The queſtion in this cafe turned upon the conſtruction of 
the words of the act of parliament, which are: “ That if 
« any action is brought againſt a perſon who has taken the 


benefit thereof, tor any debt due before, &c.“ he may 


plead, in diſcharge of his per/on, «that ſuch debt was con- 
« fracted or due before, & c. (a)“ | 

The caſe was argued, on Friday, the 11th of May, by 
Mood in ſupport of the demurrer, and by Law for the plain- 
tiff, | | 
Mood admitted, that the particular clauſe in the act on 
which the queſtion here more immediately turned, and. 
which direQts the manner of pleading, is not very accurately 
penned ; but. he contended, that, if the whole act was taken 
together, it would be maiiifeſt that it was the intention of 
the legiſlature, that debts under the circumſtances in this 
caſe, ſhould be diſcharged by the act. This, he ſaid, ap- 
peared clearly from the 37th ſection, which provides, that 
no perſon diſcharged by the act thall be impriſoned for any 
debt, bond, c. contracted, incurred, occaſioned, owing, 
or growing due, before, &c. and that, if arreſted, ſuch per- 
ſon ſhall be releaſed by any Judge of the court out of which 
the proceſs iſſued, or by two Juſtices of peace, c. 

Law, on the other fide, inſiſted, thet the inſolvent acts 
ought not to be conſtrued with greater latitade in reſpect of 
the inſolvent, than the bankrupt: laws in reſpect of the bank- 
rupt; and that a bond, made betore bankruptcy, but not 
due till after, was not proveable under a commiſſion, nor 
diſcharged by the certificate, till a ftatute was expreſsly 


made for that purpoſe (5), He obſerved, that the 37th lec- 


tion of the inſolvent act only applies to the caſe of priſoners, 
not of fugitives like this defendant [1]; and contended, that 
till the day of payment, in the caſe ot a bond, the debt does 
not exiſt. | 

Lord MansSFitLD ſaid, he thought that very point had 
been determined upon ſome former infolvent act, and de- 
fired the caſe might ſtand over, to give an opportunity of 
enquiring if there had not been a deciſion upon it. | 

And, now, his Lordſhip mentioned, that the very ſame 
queſhon had occurred in a caſe of Hartman v. Leake, and 
had been determined, H. 14 Geo. 3. (c); that, by a note he 
had ſeen of that caſe, it appeared that the court had held, 


[1] By /. 4r, the ſtatute may be pleaded to actions on debts of priſoners, if 
contracted before the 28th of January, 1778, and of fugitiues if before the 
Toth of March, 1778. Yet, by /. 37, proviſion is only made for the ſummary 
diſcharge from arreits from debts contracted hefore the 28h of Januar), 1778. 
This muſt have been a flip in drawing the act. 

( 18 Geo. J- Cap. 52. /. 40. 

(50 7 G-9. 1. cp. 35. . I, 2. 

(c) 16th Feb, 
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1781. that the bond, though not payable till after the day in the 
GN act, yet was debitum in preſenti, and that, as ſuch, it was 
Pacer diſcharged ; diff-ring from a debt only payable on a con- 
. tingency, which would not be diſcharged, unleſs the con- 
tingency had happened before the day; and that he had then 
mentioned, that he and the other Judges had been remind- 

ed of various inſtances where they had diſcharged from ar- 

_ reſts, under ſimilar circumſtances to thoſe of the caſe then 

betore them. Ee . 

| Judgment for the defendant. 


Saturday, - | | | 
amy BailLLy again? WILK1NSON. 


The inſolvency 1 PON a rule to ſhew cauſe why there ſhould not be 
Bron: — judgment as in caſe of a nonſuit againſt the plaintiff, 
fince the action the cauſe ſhewn was, that the defendant had become inſol- 
brought, is good vent ſince the action brought. * a 
—— 2 Bo LI. ER, Juſtice, ſaid, he had known the rule for judg- 
caſe of a nonſuit, ment as in Caſe of a nonſuit, refuſed on this ground, in for- 
mer inſtances, and that it would be extremely hard, if a 
party ſhould be obliged to proceed, and put himſelf to ex- 
pence, without a poſſibility of recovering either debt or colts. 
Dayrell for the plaintiff ;— Sutton for the defendant. 


The rule diſcharged. 


gabe e. TARLTON againſt FisHER and others. 
26th May. ; 1 , - 
l HIS was an action of treſpaſs, and falſe impriſon- 
A ſheriff or his 


eee fark ment.—The declaration contained two counts; m. 
hable to an ac- For impriſoning the plaintiff on the 27th of November, 1780, 
tion of falſe im- at Bath, in Somers ſelſbire, and detaining him in priſon three 
proipnment, for days; 2. For impriſoning him at the ſame place, on the 29th 
arreſting a certi- 5 ; 

ficated bank- Of December, 1780, and detaining him eleven days.—The 
rupt, a peer, a defendants pleaded; I. Not guilty, upon which iſſue was 


diſcharged inſol- f; e 2 K. : 775 
vent, or a perſon Joined; 2. To the firſt count, a juſtification, as ſheriff” 


who took ad-. Officers, under a writ of attachment out of the court of Ex- 
vantage of the chequer, directed to the ſheriff, and a warrant from him; 


nag a q 5 3. To the ſecond count, a like Juſtification, under a pre- 
made on the : | ö 

occaſion of the priſons in London being burnt by the rioters, although the party, in fuch caſes, 
is privileged from arreſts, | | A r | | hea 
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n the cept in the nature of a writ of capias ad fſatisfaciendum, 1781. 
from the court of requeſts in the city of Bath, directed to 


t was | 
con- them as officers of that court. — The plaintiff replied; 1. To Tanxrtrox 
con- the juſtification pleaded in bar of the firſt count, that, before _ 

| then the time when, c. in the firſt count mentioned, and before 

nind- the making of the ſtatute of 20 Geo. 3. cap. 64. viz. on the 

n ar. 20th of Navember, 1779, he was arreſted, under a writ of 


then latitat, directed to the ſheriff of Somer/etſhire; that, after- 
| wards, before the time in the ſaid count mentioned, and be- 
fore the making of the act, viz. on the 3d of February, 1780, 
he gave ſpecial bail to the action, and, afterwards, before 
the time in the ſaid count mentioned, and after the mak- 
ing of the act, and before the priſons of the King's Bench 
and the Fleet, reſpectively, were repaired, or other priſon 
or priſons ſubſtituted in lieu thereof, reſpectively, and no- 
tice thereof given in the Lendon Gazette, wiz. on the 25th 
of Auguſt, 1780, he ſurrendered himſelf in diſcharge of his 
t be bail, before Lord MANSFIETD, and was, thereupon, com- 
mitted to the cuſtody of the marſhal; that the tipſtaff then 
1ſol- tendered him to the ſaid martha]; and that, in all things, 
he conformed to the rules and directions by the ſaid act of 
parliament preſcribed, concerning ſuch priſoners who had 
ſurrendered in the manner in the ſaid act mentioned; by 
reaſon whereof, and by force of the ſaid ac, at the time in 
the ſaid count mentioned, and from thenceforth he had been, 
and ſtill was, in the cuſtody of the marſhal, and was not li- 
able to be arreſted by virtue of the writ in the ſaid plea men- 
tioned ; of all which premiſes the ſaid defendants, at the time 
in the faid count mentioned, had notice; 2. Then a finular 
replication to the ſpecial plea in bar of the ſecond count; 
and 3. A new aſſignment on the fr count, of another a!- 
fault and falſe impriſonment.— To the replication on the 
firſt count, the detendants rejoined, that the plaintiff did not 
conform to the rules and direQtions by the act of parliament 
preſcribed; on which rejoinder i ſue was joined ; To the re- 
plication on the ſecond count, they rejoined, that the plain- 
tiff was not committed by Lord MAxSFIETD to the cuſtody 


Nt. 


80, of the marſhal in diſcharge of his bail; on which iſſue was 
ree alſo joined; and, to the new aſſignment, they pleaded the 
;th general iſſue. | | 
he A general verdi having been taken at the aſſizes for the 
vas plaintiff, by miſtake, Morris obtained a rule to ſhew cauſe ; 
F's why the Poſtea ſhould not be amended, and made agreeable 
* to the notes of the Judge who tried the cauſe, by entering 
1 the verdict for the defendants on all the iſſues, except on ſo 
e- much of the general iſſue as related to the treſpals — 
e 

* 


648 
1781. 


CASES IN EASTER TERM 


ed in the firſt count, and on the iſſue joined on the juſtifi- 


X. cation pleaded in bar to the firſt count; and why the judg- 


TARLTON 


a gal uſt 
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ment ſhould not be arreſted. | 

The court having heard the counſe] upon the ſubject of 
the amendments, and peruſed the Judge's notes, that part 
of the rule was made abſolute; and then the queition on ar- 
reſting the judgment was argued, by Mood for the plaintiff, 
and Morris and Batt for the detendants. 

The queſtion turned upon the conſtruction of the follow. 
ing words in the ſtatute of 20 Geo. 3. cap. 64. 2. 

«© And ſhall not be liable to be arr:ſted by virtue of any ci- 
vil proceſs out of any court; and, in caſe they have been, 
“ or ſhall be, fo arreſted, ſball be diſcharged therefrom [I].“ 

For the defendant, it was argued, that the ſheriff and his 
officers were bound to execute the proceſs directed to them, 
and to keep the perſon arreſted till they were ſatisfied of the 
truth of the ſurrender, and compliance with the regulations 
of the ſtatute. It could not be the meaning of the legiſlature 
that the ſheriff ſhould take upon himſelf the truth cf thoſe 
circumſtances, upon the mere aſſertion of the party, or give 

implicit credit to the marſhaPs certificate [2]. The ſtatute 
does not operate as a /uper/edeas, but if a party will take ad- 
vantage of it, the regular method is to apply to the court, 
where he may make an ofidavit to the truth of the facts, 
The ſheriff has no authority to put him to his oath, Feme 
coverts are, every day, diſcharged from arreſts. But no ac- 
tion cf treſpaſs was ever brought in fuch caſes; nor for ar- 
reſting perſons entitled to privilege. If, in any ſuch caſe, an 
action can be maintained, it muſt be caſe, not treſpaſs, and 
that can only be »gainſt the party, not againſt the ſheriff or 


officer ; Salmon v. Percival (a), Farſons v. Lloyd, (b), Came- 


ron v. Lightfoot (c). 


[1] This ſection of the ſtatute only applies to perſons who had been acd7ualy 
711 cr4/i oy, and ſet at liberty by the rioters. By /. 6. the ſame ſort of ſurrender 
as had by /. 2. been preſcribed as to hem, is preſcrihed for perſons under cir- 
cumſtances like thofe ſtated by this plaintifF in his replication ; and it ſays, 
that, on rheir complying with the rules and directions preſcribed by /. 2. fe 
hail foal! be diſcharged, and the defendants deemed and taken to be in actual cuſto ); 
but does not go on to add, © ad fhall not be liable to be arrefied.”> This dit- 
ference between the two clauſes was not taken notice of on the argument of 
this caſe, 1 preſume ſ. 6. was conſidered as adopting, by implication, all the 
proviſions of .. 2. 

[2] A practice had prevailed ſince the act paſſed for the marſhal to deliver a 
err fificate of the ſurrender and compliance with the directions of the act, to the 
party; but this is not preſcribed by the ſtatute. By the inſolvent acts, the 
party is to be releaſed from arreſts, by a judge, or two juſtices, por ſhew/rg 
the copy f e order for his diſcharge, 18 Geo. 3. cap. 52. ſ. 37. The marſhals 
certificate was probaby thought of, from analogy to the copy of the order in 


that caſe. 


(a) B. R. T. 6 Car. 1. Cro. Car. 196, 
(5) C. B. M. 13 Gee. 3. 3 Wii. 341. 
(e) C. B. E. 18 Geo. 3. 2 Blackſt, 1190, 
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On the other ſide it was ſaid, that the ac had pointed out 
the means by which thoſe who had ſurrendered might be 
known upon application to the marſhal, as they were obli- 
ged to give him an account of their place of abode in writ- 
ing (a), and the replication, in this caſe, expreſsly charged, 
that the defendants bad notice of the ſurrender and diſcharge, 
viz. © of all which premiſſes, c.“ In Cameron v. Lightfoot, 
the ground of the deciſion was, that the protection of a 
witneſs, or party, eunda et redeundo, is the privilege of the 
court, not of the perſon himſelf. It would have been a 
good return to the writ that the party had conformed to th 
act, and fo he could not arreſt him. Rd, 

Lord MANSFIELD— This is a direct action of treſpaſs, 
quare vi et armis, and not on the caſe; and there is a diſtinc- 
tion between them, which always ought to be attended to: 
In treſpaſi, innocence of intention is no excuſe; in caſe, 
the whole turns upon it; malice, or the quo animo, is the 
very giſt of the action. In this caſe, the notice is immate- 
rial; for it is contended, that the arreſt was illegal; and 
the queſtion ſingly is, whether the ſheriff muſt abſtain, at 
his peril, from arreſting any man who has taken advantage 
of the at. It is argued as if the diſcharge under the act 
operated as a ſuperſedeat. But the doubt will be, not on 
the act, but on the party; whether he is within it. The 
ſheriff muſt determine that queſtion, he muſt dectde whether 
the ſurrender was fraudulent, before he diſcharges. There 
is no doubt but there was a fraud upon the act in this caſe. 
The plaintiff, an inhabitant of Bath, gives ſpecial bail be- 
fore the riots, and then comes up to London to free his bail 
and himſelf. Could the legiſlature mean that every bailiff 
ſhould judge, at his peril, whether the ſurrender and diſ- 
charge were fraudulent? whether the act had been complied 
with? It neceſſarily paſſed very precipitately, from the ur- 
gency of the circumſtances. There is no direction how the 
diſcharge is to be, which, in the ſtatutes relative to bank- 
rupts, and infolvents, 1s explicitly pointed out ; but the ex- 
preſſions, © ſhall not be liable to be arreſted,” and “ ſhall 
* be diſcharged,” from the nature of the thing mean, 
* ſhall be diſcharged by proper authority.” The ſheriff is 
not bound not to arreſt. If he chuſes to take the truth of 
the fats upon him, and not arreſt the party, he mav, and 
the ſurrender and compliance with the a& will be a 
good returnz but he will be anſwerable. The caſe of. 
cameron v. Lightfoot, is material. It is, there faid, 
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that privilege will not be allowed but infair caſes; 
and, even then, treſpaſs will not lie for the are ref. 
I am clear that an action of treſpaſs docs not lie in this 
caſe, againſt the officers. Whether, if the defendants had 


done any thing oppreſſive, with full notice of all the circum. 


ſtances, an action on the cafe might be maintained, would 


be another queſtion. | 
W1LLEs, Juſtice, -I own l have great doubts in this caſe, 


There are two proviſions in this act; 1. That the party 


ſhall not be liable to be att ; 2. That, if he is arreſted, 
he ſhall be diſcharged. Under the firſt, T think treſpaſs 
would not lie againſt an officer who ignorantly arreſts a par. 
ty who has taken the benefit of the act. But that is not the 
caſe here; for it is ſtated that the defendants had notice at 
the time of the arreſt. The party has no way of ſhewing 


that he is not liable, but by producing the certificate of the 


marſhal, which the ſheriff and his officers are bound to take 
notice of, in the ſame manner as in the caſe of a ſuper ſedeas. 
Under the ſecond proviſien, I think treſpaſs might he if the 
party were detained longer than was neceſlary for making the 
proper enquiries; but, here, the plaintiff was only detain- 
ed three days, which would be no more than reaſonable time. 
Bat I lay my finger on the firſt part of the clauſe, which! 
think deciſive that the arreſt was illegal; and there is a clear 
difference between illegal arreſts, and arreſts againſt privi- 
lege. Unleſs the certificate has the effect of ſuperſedeas, 


the firſt part of the clauſe is nugatory. 


ASHHURST, Juſlice, — I think this action is not main- 
tainable. A ſheriff is bound to execute proceſs iſſuing out 
of a court of competent juriſdiction , and, though there be 
no cauſe of action, or the proceſs is erroneous, he is not reſ- 


ponſible. The plaintiff himſelf, in ſuch caſes, is only la- 


ble to an action on the caſe for malictouſly holding to ball. 
But it is unneceſſary, here, to go into the queſtion of what 
remedy. there might be againſt the party. It would be ex- 
tremely hard indeed, upon a ſheriff, or his officers, if they 
were bound to enquire into the truth of the exemption, and 


determine upon it at their peril. The notice alleged in this 


replication is mere form. But, ſuppoſing there was aQual 
notice, were the defendants bound to give credit to the alle- 
gation of the party ? Even if a certificate was ſhewn, [ 
ſhould doubt whether the officers would have been juſtified 


in diſcharging him. It is a plaintiff's buſineſs to take care 


how he takes out his writ. If he deliver it to the ſheriff, 8 
; | takes 
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takes all upon himſelf. He may know, and take upon him- 
ſelf to prove, that the ſurrender and other proceedings were 
fraudulent ; and ſhall the officer diſcharge the party on the 
production of a certificate, when the plaintiff has it in his 


power, perhaps, to ſhew fraud in obtaining it? It there were 


fraud, what defence could be ſet up to an action for an eſ- 


cape? The act could never mean that every ſheriff ſnould 


ſend to London to enquire who had ſurrendered. 

BULLER, Juſlice, — This ſeems to me a very clear caſe. 
do not feel the weight of the argument on the firſt part of 
the clauſe of the act. As to the diſcharge, expreſs words 
would have been uſed if it had been meant to veſt new pow- 
ers in the ſheriff. The meaning muſt have been, to veſt 
the power of diſcharge where, in other caſes, it was veſted 


before, v/z. in the court, out of which the proceſs iſſued ;_ 


or, in vacation, in one of the Judges. That ſatisfies the 
words of the act. In caſes of bankrupts, or inſolvents, 
what is done ? Hundreds have been arreſted, but there ne- 
ver was an ir.ſtance of an action againſt the ſheriff or his offi- 
cers in ſuch caſes. The practice, in the caſe of bankrupts, 
is, to apply to a Judge, and verify the certificate by afida- 
vit (a). How could the ſheriff aſcertain that the certificate 


was ſigned by the commiſſioners? He cannot adminiſter an . 


oath, In the caſe of inſolvent debtors, the proviſions for 
this diſcharge are ſome what different in words, but are in 
ſubſtance, I think, the ſame. The party, there, is to be 
diſcharged ; not by the ſheriff; but-by the order of a Judge, 
(or two Juſtices of the peace (5),) and there is, in the inſol- 
vent acts, ſimilar words to thoſe of the firſt part of the 
clauſe in the ſtatute now under conſideration ; for it is enact- 
ed, © that no perſon to be diſcharged by the act h be im- 
priſoned, Ic. (e) ;“ ſo that, if this be conſidered as a poſitive 
injunction upon ſheriffs not to execute proceſs but at their 
peril, falſe impriſonment would lie in every caſe where an 
inſolvent has been diſcharged by a Judge's order. The prac- 
tice under the act in queſtion is too recent to have much 
weight; but, as faras it goes, it is againſt the idea that ſhe- 
riffs are to take upon themſelves to diſcharge. Frequent 
applications have been made to Judges to diſcharge perſons 
who had the marſhal's certificate, and they have exerciſed 
their diſcretion in deciding whether the party was entitled to 
his diſcharge. I myſelf have often refuſed to do it, on the 


(a) Vide 5 Geo. 2. cap. 30. $. 13. 
9 18 Geo, 3, cap. 52. 837. 


0 


Ibid. 
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1781. ground of colluſion ; and the court has declared, in particy. 
CL-— lar, that, where the defendant has come from a remote coun. 
Taxr.Ton ty to ſurrender to the marſhal, in order to defeat his bong 
1 2 fide creditors, the act will afford him no protection. The 
general law, as to ſheriffs, is, that if a ſheriff has acted in 
obedience to the mandate of the court he is excuſed, If 

he arreſt a peer, the writ is erroneous, yet he is not a tre/. 

paſſer for executing it. In treſpaſs the defendant muſt they 

an excuſe, Have the defendants done fo in this caſe ? Ye, 

for the mandate of the court was compulſory on them. The 

original plaintiff would not be liable to an action of treſpaſ; 

till the writ is ſuperſeded, for, till then, it is a juſtification; 

After a ſuperſedeas treſpaſs will lie againſt the party; but 

ſtill not againſt the ſheriff. I take this to have been ſettled 

over ard over again, and the incqnvenience would be very 


great if the law were otherwiſe. | 
| The rule made abſolute. 


1 BUT HER ogaiſe GREEN. 
26th May, 2 | 
HIS was an action on the caſe, in which there was 


When there ar . 
ies joined me one count in trover, and another for words [i].— 
ſeveral counts, Pleas z © not guilty,” to the firſt count; and a juftificatim 


and on ſome a to the ſecond.— Verdict for the plaintiff on the count for 


h 
— don trover, and for the defendant on the other. The Attorney 
others for the General had obtained a rule to ſhew cauſe (a) why the Maſter 


defendant, the ſhould not tax the defendant his coſts relative to the plead- 


defendant ſhall . ; A : . 
wy + og 8 ings and proceedings on the ſecond iſſue which was found for 


on that part of the defendant, and why what ſhould be allowed to him on 
the record on ſuch taxation ſhould not be deducted out of what ſhould be 


which the ver- a ; A : 
dict is found for allowed to the plaintiff on the firſt iſſue, in cafe the ſame 


bim. ſhould exceed the coſts allowed to the defendant. | 
| Wheeler now ſhewed cauſe, and cited Alley v. Young (0). 
BULLER, Fuftice, ſaid, the practice of this court had been 
uniform not to allow the defendant coſts in caſes of this fort. 


» 
[1] Vide Dickſon v. Clifton, C. B. M. 7 Geo. 3. 2 Will. 319. where it was 
determined that caſe on the cuſtom of the realm, againſt a carrier, and trover 
may be joined in one action, contrary to the old caſe of Matthews v. Hopkins, 
B. R. E. 17 Car. 2. 1 Sid. 244. and that the true criterion to know what 
counts can be joined is, not whether they require the ſame plea, but whether 


there is the ſame judgment in both, 


(a) On Mondzy, the 5th of May. 


(5) B. R. T. 1 Geo, 3. 2 Burr. 1232. 
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They differed, he ſaid, from caſes. where different iſſues 


are joined on differen! pleas: for, in thoſe caſes, the de- 
fendant is allowed his coſts on the iſſues found for him [2] 
| On : The rule diſcharged [3]. 


[2] Vide Cooke v. Scher, B. R. H. 32 Geo. 2. 2 Burr, 753, where it ap- 
pears that this point was not then ſettled. If the iſſue is found for the plain- 
tiff on a ſpecial plea, or there is judgment for him on a demurrer to ſuch plea 
he is to have coſts by the expreſs proviſion of 4 Anm. cap 16. / 5. Quere, 


If that clauſe extends to caſes where there is judgment for the plaintiff, on 


a demurrer to a ſpecial plea before the trial on the general ifſue, and, aſter- 
wards, a verdict for the defendant on the general iſſue. There is no exception 
of that caſe, in the ſtatute, Vet, upon principle, and the reaſoning of the 
court, in Cooke v Sayer, the plaintiff ought not to have any coſts in ſuch a 
caſe, per phys a 8, erer that he had no cauſe of action. 

[3] S- P. Bridges v. Raymond, C. B. H. 12 Geo. 3. 2 Blackſt, $00. 
Norris v. Waldron, C. B. E. 18 G. 3. 2 Blackſt, pes, . 800. and 
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In an action a- 
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ge I N 
Trinity Term, 
In the Twenty firſt Year of the Reign of Geo III. 
Friday, Rus To againfl ASPINALL. 
15th June, | 


HIS caſe came on upon a writ of error from the 
inſt the indor- court of the county palatine of Lancaſter. It was av 
for of a bill of action of aſſumpſit. The firſt count in the declaration,— 


c , if the . . ; 7 
exchange, ifthe - | ſtating; a bill of exchange drawn by one Hillinge on 


plainriff do not : 
allege a demand one Meyer, dated the 27th of November, 1778, and pavable 


and refuſal by to one Jones, or order, three months after date; that Joni 
— 2 = had indorſed it to Raſbton; and Ruſhton to Aſpinall pro- 
the · note was ceeded as follows ;—* Which ſaid bill of exchange, (6 
payable, it 15 „ made, ſubſcribed, and indorſed-as aioreſaid, aiterwards, 
error, and det 4c to wit on the ſame day and year aforefaid, (wiz the di 


cured by ver- g ; f 
diet —In like | „ of the date of the bill,) at Mancheſter aforeſaid, wi 


manner it is er- c ſhewn and preſented to the ſaid Peter Meyer, for his ac 


ror, and not 


cured by verdict, 6 ceptance thereof, and the ſaid Peter Meyer, according 


it he do not al- © to the uſage and cuſtoin of merchants afore/aid, did. el 


lege notice to e and there, accept the ſame, and promiſe to pay the fall 


f f , : 
= 7 1rer C ſum of 22/7. 10s. therein mentioned, according to is 
the acceptor. ** tenor and effect of the ſaid bill of exchange, and the in. 


c dorſements thereupon ſo made as aforeſaid, yet the {aid 
& Peter Meyer, a though fterwards, to wit the ſame di 
& and year aforeſaid, at Mancheſter aforeſaid, requeſted t0 
“% pay the faid ſum of money in the ſaid hill ſpecified, 0. 


« cording to the tenor and effect thereof, and of his ac: 
: | 66 ceptanct 


III. 
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« ceptance thereof ſo made as aforeſaid, altogether negleQ- 
ed and retulſed, and {till doth neglect and refuſe, to pay 
« the ſame, of all which premiſes the faid John Jones, 
« George Billenge, and Peter Meyer, reſpectively, the ſame 
« day and year aforeſaid, at Mancheſter aforeſaid, in the 
% county atoreſaid, had notice, and by reaſon thereof, and 
% according to the ſaid uſage and cuſtom ot merchants, the 
« ſaid Thomas Ruſhton became liable to pay to the ſaid Jo- 
« ſoph Aſpinall, the ſa eſum of money in the ſaid bil} of 
« exchange Contained, according to the tenor and effett 
« thereof, and of the ſeveral indorſements ſo made thereon 
« as aforeſaid, and, being ſo liable, the ſaid Thomas, zt- 
« terwards, to wit, the ſame day and year laſi mentioned, 
« at Mancheſter aforeſaid, in the county aforeſaid, in conſi- 
« deration thereof, undertook, and to the ſaid Juſepbh then 
« and there faithfully promiſed, to pay to him the laid ſum 
« of money, in the ſaid bill of exchange contained, accord- 
« ing to the tenor and effect thereof, and according to the 
« ſeveral indorſements made thereon as aforeſaid.” | 

The ſecond count was for another bill for 607. drawn, 
indoried, and accepted by the ſame parties; and was framed 
in the ſame manner with the firſt. | 

The laſt count, which was upon an inſimul computaſſet, 
concluded, that the faid Thomas was found in arrear, and 
indebted to the ſaid e pb in the further ſum of, Sc. * and 
« thereupon, being ſo tound 1n arrear and indebted as afore- 
& ſaid, the ſaid Thomas, in conſideration thercof, after- 
« wards, to wit, Sc. undertook, and to the ſaid THomas, 
« then and there faithfully promiſed, fe pay to him the ſaid 


« laſt ſum, when he ſhould be afterwards thereto requeſted.” 
There was a general verdict for the plaintiff, and judg- 
ment being entered, the record was removed into this court, 


and the plaintiff in error aſſigned ſeveral errors on the dif- 
ferent counts, but which contained only three obieQtions ; 
two to the two firſt counts, and one to the third: wiz. 1. 
That it appeared by the record, that the bill was made on 
the 27th of November, 1778, payable three months after 


| date, and that the payment was demanded of Meyer on the 


very ſame 27th of November ; whereas, according to the te- 
nor of the bill, and the cuſtom of merchants, it was not 
payable, nor the payment demandable of Meyer, until the ex- 
piration of three months after the date thereof: 2. That it 
did not appear that Ruſhton, to whom the bill was indorſed, 
and who indorſed it to 4/pinall, had any notice of the refuſal 
of Meyer to pay the money in the bill mentioned, when 
the ſame was and became due, and had been demanded of 

. him, 
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1 ian indorſor of the ſaid bill of exchange, was not able 


Russ rom 


. againſt 
ASPINALL, 


after he has had notice of a demand having been made vpor Nat 
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him, * without which notice the ſaid Thomas Ru ton, a; 


«© by the law of this kingdom, and, according to the ulape 
«© and cuſtom of merchants aforeſaid, to the payment of 


ce the money therein mentioned, as ſuch indo for of the 7 
* ſame bill :” 3. That, by the record, it appeared, thy 
the promiſe of the ſaid Thomas Ruſhton, mentioned in the . 
laſt count, was made © to himſelf the ſaid Tn, » 
% RUuSHTON, and not to the ſaid JosEPR ASPINAL, 
«© wherefore the faid Jeſeph Aſpinall could not have © 0 
“ maintain any action thereof againſt the laid Them: V. 
& Ruſhton.” | w 


In the laſt term, on Friday, the 25th of May, the ca T 
was argued, by Chambre for the plaintiff in error, and JV} as 
for the defendant. g 

Chambre abandoned the objection to the laſt count, but 1 
contended, that the other two were fatal. — . The contra 
by the indorſor to pay the bill, was not abſolute, he lad, ks 
but conditional, f. e. in the event of a demand being made 
on the acceptor at the time of payment, and his refuſal, 
Such demand, therefore, muſt be made, in order to render 7 
the indorſor liable. It was a neceſſary circumſtance to en- 
title the drawer to an action againſt him, and a plainif 
muſt in all caſes ſtate a ſufficient cauſe of action in his de. ec 
claration.— 2. In like manner, the indorſor is not liable til 


the drawer, and of his refuſal. How ſoon ſuch notice ſhall 


be given,---what ſhall, or ſhall not, be reaſonable time or wes 
notice,---is a matter for the conſideration of the jury; but 1 
ſome notice muſt be given, and therefore ought to be al. 4 
* d argued, in anſwer to both objections, that the 55 
facts of the demand and notice being circumſtances With« par 
out which the jury could not have found for the pain: __ 


tif, they muſt now be preſumed to have been proved, 
and that the omiſſion to alledge them in the declaration 
could not be taken advantage of after verdict. For this 
he cited the caſe of Hitchen v. Stevens in Shower (a), 
where in an action of debt for rent by the bargainee of 
a reverſion, after a verdict for the plaintiff, it was objected, 
in arreſt of judgment, that the plaintiff had not alledged at- 
tornment, without which, (as the law then ſtood,) he could 
have no title; “ but a rule was taken and agrecd by all the 
« court, that, in any caſe where any thing is omitted in the 


(4) B. R. M. 34 Car. 2. 2 Show. 233. 
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te declaration, tho? it be matter of ſubſtance, if it be ſuch as 
« without proving it at the trial the apps; could not. have 
&« had a verdict, and there be a verdi& for the plaintiff, ſuch 
« omiſſion ſhall not arreſt the judgment;“ and thereupon, 
after ſolemn debate, judgment was given for the plaintiff, 
With regard to the firſt objection in particular, he con- 
tended, that the allegation, under a vrdelicet, that the de- 
mand of payment was made on the 27th of November, might 
be rejected as ſurpluſage. This was no more than appear- 


ed to have been done in a caſe of Sorrel v. Lewen, reported 
by Keble (a). There, in an action of indebitatus aſſumfſit, 
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the promiſe was laid on the firſt of January, 27 Car. 2, 


which was a day not yet come, and, after verdict, it was. 
held to be cured, becauſe that muſt have been found on evi- 
dence of a promiſe before the action, and a duty before the 
promiſe. And, as to the ſecond objection in this caſe, al- 


though there was no allegation of notice to the indorſor, yet 


it was ſtated, that he promiſed to pay, after the acceptor 
had refuted, which he could not be ſuppoſed! to have done- 
without a knowledge of the refuſal by the acceptor. = 
Chambre, in reply, obſerved, that the rule mentioned by 
Mood, could not extend ſo far as he would carry it, other- 
wife a writ of error could never be ſupported, in any caſe, 
after verdict. The court would iniend, that facts imper- 
fectly ſtated had been completely proved, but they never 
could preſume, that a material fact, which was not at all 
ſtated, had been proved. The firſt objection would not be 
removed by rejecting the words ſtating the demand to have 
been on the day when the bill was drawn, for, till, the de- 
claration would remain without an allegation of a demand 
at the time when the bill became due. As to the promiſe 
by Ruſbton, that is only conſidered as inference of Jaw, and 


no ſuch inference ariſes, unleſs it appears by the preceding 


part of the declaration that he was hable; or, if it is taken 
as an actual promiſe, yet it might have been made without 
notice of the refuſal by the acceptor; and, if it was, no ac- 
tion could be maintained upon it, becauſe, without ſuch 


notice there would be no conſideration. 
The court were prepared to have given judgment the laſt 


day of Eaſter Term, (Monday, the. 28th of May,) but neither | 
of the counſel in the cauſe being preſent when Lord MANS 


FIELD was obliged to go to the Houſe of Lords, the cauſs 


ſtood over till this day. 
(a) B. R. M. 26 Car, 3 Rib. 354. 


2 


Lord 
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— — are, 1. That the declaration does not allege a demand on 


RusxToN 
againſt 
As PIN ALI. 


the acceptor. 2. That it does not ſtate notice to the de- 
fendant of the acceptor's refuſal to pay. The anſwer was, 
that, after verdict, it muſt be preſumed, that thoſe facts 
were proved at the trial: and our wiſhes ſtrongly inclined 
us to ſupport the judgment if we could. But, on looking 
into the caſes, we find the rule to be; that, where the 
plaintiff has ſtated his title, or ground of action, defeCtiveiy 


or inaccurately—becauſe, to entitle him to recover, all. cir- 
cumſtances neceſſary, in form or ſubſtance, to complete tic 


title ſo 1mpertaly ſtated, muſt be proved at the trial—it is 
a fair preſumption, after a verdict, that they were proved; 
but, that, where the plaintiff totally omits to ſtate his title 
or cauſe of action, it need not be proved at the trial, and 


therefore there is no room for preſumption. The cafe cited 


from Shower comes within this diſtinction ; for the grant of 
the reverſion was ſtated, which could not have taken effect 
without attornment, and therefore, that being a neceſſary 
ceremony, it was preſumed to have been proved. But, in 
the preſent caſe, it was not requiſite for the plaintiff to 
prove, either the demand on the acceptor, or the notice to 


the defendant, becauſe they are neither laid in the declara- 


tion, nor are the circumſtances neceſſary to any of the facts 
charged. If they were preſumed to have been proved, no 
proof at the trial can make good a declaration, which con- 
tains no ground of action on the face of it. The promiſe 
alleged to have been made by the defendant is an inference 
of law, and the declaration does not contain premiſes from 
which ſuch an inference can be drawn. . | 

I ſee, in a note of a caſe [1] in this court in Eaſter Term, 
18 Geo. 3. Jam ſtated to have ſaid; & A verdict will not 
ce. mend the matter where the g/ of the caſe is not laid in 
« the declaration, but it will cure ambiguity ;”” and there 
is a ſtrong caſe in print of an action for keeping a malicicus 


bull (2), where the /cienter having been omitted in the de- 


Fr.] Avery v. Hoole. It was an action againſt an unqualified perſon for uſing 
a gun. he declaration ſtated, that the deſendant uſed a gun, being an eng ine 
for the deſtruction of game. In arreſt of judgment, it was objeted, that it was 


not averred that the defendant uſed the gun for the deſtruction of game, hut the 


court over-ruled the objection. Lord Mungield obſerved, that, according to 


one way of pointing the offence was ſufficiently charged, and that ſuch an am- 
biguity, though it might be a good cauſe of ſpecial demurrer, or an objection to 
a conviction (as was held in a caſe of Rex v. Hun) was cured by verdict. 


(a) Buxendin v. Sharp, C. B. E. 8 Will. 3. 2 Galt. 662, 3 Salk, 12. 
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claration, it was held bad after verdict. Therefore we are 1781. 
all of opinion that there ſhould be judgment for the plain- 


tiff in error. None 
The judgment reverſed. . 
| Jones and another, Aſſignees of GARDINER, 
6 Z | Tueſday, 
a Bankrupt, againſt BARKLEx. 3 5 


3 thing is cove- 
formance of an agreement. The firſt count of the cory Ae agreed 


declaration—after reciting that the plaintiffs, as aſſignees to be performed 
of GARDINER, were entitled to the equity of redemption by each of two 


: parties at the 
of 1490 J. Bank ſtock, which was in mortgage to one. Lane ad time, he 


| T HIS was a ſpecial action on the caſe for non- per- Where ſome- 


Hor ſecuring a ſum of money lent by him to the bankrupt, who was ready 


and that the defendant was deſirous that this equity of. re- eee 

demption ſhould be aſſigned to Lane by the plaintiifs, and wy but was 

that they ſhould execute, to Lane, a general releaſe of all diſcharged by the 

claims and demands which they, as aſſignees, had upon him gan ag 
ain an action 

—ſtated the agreement to have heen—““ That on Gardiner's againſt the other 

« having his certificate confirmed by the Lord Chancellor, for not perform 

« ans the plaintiffs aſſigning to Lane, or any perſon he 3 

4 ſhould appoint, ſo far as in them lay, the equity of re- 

« demption of the ſaid capital ſtock mortgaged to the ſaid 

« Lane, and alſo executing to him a-general releaſe of all 

claims, and demands, which they; as aſſignees, had on 

„him, the defendant ſhould pay, and promiſed to pay, to 

„the plaintiffs, (four months after the certificate ſhould be 

« confirmed by the Chancellor, and on the plaintiff's aſſign- 

« ing the equity of redemption, as atoreſaid, of the {aid ſtock, 

« to Lane, or any perſon he ſhould appoint, and executing 

« and delivering ſuch general releaſe,) the ſum of 611 J. to 

the plaintifls, for the benefit of the creditors of the bank- 

rupt.“— Then, after ſtating, that, in conſideration of the 

promiſe and undertaking of the plaintiffs to perform all 0 

their part ot the agreement, the defendant *promiſed and 

undertook to fulfil all his part of it—the plaintiffs averred, 

„ That, afterwards, viz, on the 19th of July, 1774, the 

« bankrupt's certificate was allowed and confirmed by the 

Chancellor, that the plaintiffs, at all times ſince the 

making of the agreement, had been ready and willing, 

and, at the expiration of tour months from the time of 

the certificate being confirmed by the Chancellor, viz. 

on the 20th of November, 1774, offered to the defendant, 


Aa @ 


* 


3 . 


to afſign, as far as in them lay, the ſaid equity of redemp- 
Tt | „ion, 
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& tion, c. and to execute and deliver to the ſaid Lane a 
« general releaſe, Ec. and did, then and there, tender to the 
cc — hug a draft of ſuch aſſignment and releaſe to the 
c ſaid Lane, for his the ſaid defendant's approbation there- 


c of, and did, then and there, offer to execute and deliver, 


6 and would, then and there, have executed and delivered, 
6 to the ſaid defendant, ſuch aſſignment and releaſe, but 
« that the ſaid defendant, then and there, abſolutely diſcharg- 
« ed the plaintiffs from executing, the ſame, or any aſſign- 
& ment or releaſe whatſoever—Y«t the defendant, not re- 
« garding, Cc. did not, four months after the ſaid certifi- 


% cate had been confirmed by the Chaiicellor, nor, at any 


ic time before, nor ſince, although often requeſted, pay the 
4c ſaid ſum of 611 J. or any part thereof, to the plaintiffs.” 
There was another count nearly to the ſame purpoſe— 
The defendant pleaded, 1. The general iſſue. 2. To the 
firſt count, That the ſaid plaintiffs did never exccute an 


e aſſignment of the ſaid equity of redemption, to the ſaid 


« Lane, or any perſon he appointed, and a general releaſe 
ic to the faid Lane, of all claims and demands which they, 
« as aſſignees, had on him, at the time of making the agrec- 
« ment, and deliver or tender ſuch aſſignment and general 
« releaſe ſo executed, to the ſaid Lane, or the ſaid. defey- 
« gant.” 3. A like plea to the ſecond count. —To theſe 


| ſpecial pleas the defendant demurred, and ſhewed for cauſe, 


in the demurrer to the plea to the firff count, that the 
defendant had not, by his plea, traverſed or denied, or at- 
tempted to put in iſſue, any matter of fact alleged by the 


plaintiffs, but had introduced and attempted to put in iffic 


matters of fact not alleged, nor neceſſary to be alleged, and 
that the plea was no anſwer to the ſaid firſt count, but eva- 


five and argumentative; and the ſame to the plea to tlie 


ſecond count. The defendant joined in demurrer. 
Le Blanc for the plaintiffs—The averment of the plain- 


tiffs, in the declaration, is equivalent to an averment of a + 


performance of their part of the agreement, and, if it is, the 
plea is bad. 1. Wherever a man, by doing a previous act, 
would acquire a right to any debt or duty, by a tender to do 
the previous act, it the other party refuſes to permit him 10 
do it, he acquires the right as completely as if it had been 
actually done; and, if the tender is defective, owing to the 
conduct of the other party, ſuch incomplete tender will be 
ſufficient, becauſe it is a general principle, that he who pre- 
vents a thing from being done ſhall not avail himſelf of the 
non-performance which he has occaſioned, Thus, it is laid 

| | duwn 
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down by Lord Cole, © that, if a man make a feoffment in 1781. 
fee, upon condition that the feoffee ſhall re-infedff him be 
fore ſuch a day, and, before the day, the feoffor diſſeize the 2 | 
feoffee, and hold him out by force until the day be paſt, the g fb pond” 


ftate of the feoffce is abſolute, for the feoffor is the cauſe 


wherefore the condition cannot be performed, and therefore 
ſhall never take advantage for non-performance thereof (c).“ 
In Lancafhire v. Killingwerth, which is reported by Lord 
Raymond (d), and in other books (e), the plaintiff declared 
on a' covenant by the d-tendant's teſtator, that, upon two 
days notice to be given to the teftator to accept 1000 l. 
Hutfon's Bay ſtock, at the Hudſ5n's Bay Houſe, in, &c. and 
upon the transfer thereof to him, he would pay the plain- 
tiff 2000 J., and the plaintiff averred, that he gave notice, 
and was ready, there, at the day, and offered to transfer the 
ſtock, but that the teſtator did not come to accept it: This 
was held ill upon demurrer, becauſe the plaintiff did not 
aver a refuſal by the other party, or that he ſtaid till the 


laſt hour of the day, and the other did not come: But Lord 


Holt ſaid, * That, though the money were payable por 
« the transfer, yet, if a legal tender had been made by the 


« plaintiff, he would have been as well entitled to the mo- 


« ney, as if he had made an actual transfer.” So, in 
Blackwell v. Naſh (%, which was debt for a penalty, the 
plaintiff declared, that he covenanted to transfer to the de- 
fendant, on or before the 21ſt of September, fo much ſtock, 


and that the defendant, in confileratione præmiſſorum, cove- 


nanted to accept and pay for it, and then averred, that he 
was at the books the 21ſt of September, & paratus ſuit & 
obtulit to transfer to the defendant, who, then and there, 
refuſed to accept, or pay. On demurrer, it was objected, 
that this was a condition precedent, and, therefore, to en- 
title himſelf to the action, the plaintiff ought to have 
ſhewn an aQual transfer of the ſtock; but the court held 
that the expreſſion ** in conſideratione præmiſſorum,“ meant, 
in conſideration of the covenant to transfer, and not of an 
actual transfer, but, that, if it had meant an actual trans- 
fer, à tender and refuſal would amount to a performance. 
Both of theſe caſes prove, that the refuſal of the defendant 
excuſes the non-performance, and compleats the tender. 


In the caſe of Peter v. Opie, reported by Ventris, (g), and 
Saunders (5), the ſame principle is ro be found. That was 


(e) Co. Littl. 206. b. | | 
(4) B. R. T. 13 Will, 3. 1 Ld. Rays. 686. 
(e) Com. 117, 12 Mad. 529. 2 Salk. 623. 
(f) B:R MM. 9 Tb. 3: 1 Sr-$35- * 


(e) B. R. M. 23 Car. 2. 1 Ventr. 177. 214. 


0%] 2 Saund. 330. 
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aſſumpſit, on an agreement between the plaintiff and the. 
defendant, that the plaintiff ſhould pull down two walls, 


and build a houſe, Sc. for the detendant, and that the de- 
fendant ſhould pay him, pro labore ſus in & circa divulfionem 


c., 81. and, that, in conſideration that the plaintiff afſum- 


ed to perform his part, the defendant aſſumed to perform 
his, and the plaintiff averred, that be was ready and offered 
to perform all on his part, but that the defendant had not 
paid him the money. Alter verdift, the defendant moved 
in arreſt of judgment, becauſe there was no averment of 


performance or tender. But, the court, after ſeveral argi- 


ments, and a diſcuſhon how far the words ** pro labore” 
made a condition precedent, held, that this was good atter 
verdict. Now, the utmoſt that could be implied after the 
verdict was the reſuſal on the part of the defendant ; for 


ſuch an implication comes under the diſtinction in the rule 


on which a late caſe was decided (i), being only a circum- 


ſtance attending the facts on which the plaintiff's title was 


founded; but, if nothing but performance would have done, 
then the very ground of action was not averred in the decla- 
ration, and that, according to the ſame rule, could not have 
been implied after verdict. To the ſame effect is a cafe 
ſtated in Rolle's Abridgment (%, from the Year books {4}, 
where, the condition of a bond being to raiſe -a mill, the 


. obligor came to the obligee, and ſaid, all is ready to erect 


the mill, and aſked when he would have him come with it 


and put it up, and the obligee anſwered, that he would not 


have it, and diſcharged him entirely of the mill. That was 
held to excuſe him from the performance. And, in the 
ſame book (), it is laid down, that, if a condition be, 


that the ſon of the obligor ſhall ſerve the obligee ſeven years, 


if he tenders his ſon, and the obligee refuſes, or takes him, 
and, within the term, commands him to go away, the bord 
will not be forfeited. In like manner, where money is to 
be paid, tender and refuſal is conſtantly held to be equivalent 
to performance. But, if it is faid that the tender in the 
preſent caſe was defective, and incomplete, ſtill that cannot 
avail the defendant, becauſe he has made it good by waver, 
Having diſcharged the plaintiffs from doing any thing far— 
ther. That ſuch a waver may make good a deſedtive tender, 
15 proved by many authorities, and, particularly, by the cale 
of Auſten v. The Executars of Sir William Dedwell (n), 


where, on a queſtion whether intereſt ſhould be allowed on a 


) Ruſhton v. Aſpinall, ſupra, p. 654 to 659. 
98 1 Roll. 3 3» 2 7 4 8 | 15 

(!) 3 Hen. 6. 37. 

(m) 1 Roll. Abr. 455. P. pl. 1. Q. pl. 7. 
6. Canc. H. 1729. 1 Ei. Caſes Abr. 318, pl. 9. 
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mortgage, after an alledged tender of the principal, it ap- 
peared, that the plaintiff had tendered a bank bill to one of 
the executors, for him to take, out of the amount of it, 
the principal and intereft then due. The executor refuſed 
to take it, and the plaintiff aſking if he objected to the legal- 
ity of the tender, and ſaying that, if he did, he would pre- 
ſently turn the bill into money, he anſwered, that he did 


not; upon which, Lord KING held, that the tender in a 


bank note was not, ſtrictly ſpeaking, a legal tender, 


but, fince it was proved that the defendant offered to turn 
it into money, that made it a good tender. Now, here, 
there was the moſt complete waver of the irregularity, by 


the diſcharge from executing any aſſignment or releaſe 
whatſoever. 2. What l have hitherto ſubmitted to the court, 
is upon the ſuppoſition that the execution of the aſſignment 
and releaſe was a condition precedent ; but I ſhall now con- 
tend, that there is no condition precedent in this caſe, but 
that this is one of thoſe middle agreements in which what 
each has undertaken to do, is to be performed at the ſame 
time. There are no words neceſlarily importing priority 


here, as, © for, in confederation of, proinde,“ &c. but the 
agreement is, that the one party is to do an act, on the other's 


doing another. Turner v. Goodwin (o), reported in 10 
Modern, is a caſe extremely applicable on this diſtinction. 


That was an action of debt upon a bond, by the condition 


of which, after reciting that A. was indebted to the plain- 
tiff in a bond of 3000. conditioned for the payment of 
15000. and had recovered judgment for that money, it was 


declared, that the defendant, upon conſideration that the 


plaintiff would forbear ſuing out execution upon A, pro- 


miſed to pay the money, upon requeſt, to the plaintiff,” he 


aſſigning over to him the judgment he had againſt 4”. The 


- defendant pleaded, that the plaintiff had not aſſigned the 


judgment; to which the 332 replied, “that he was 
ready to aſſign, and requeſted the defendant to pay the mo- 
ney, which he refuſed, (p),“ and, to this replication, the 


. defendant demurred. It was contended, on the part of the 


defendant, that the words “ He aſſigning” c. made a con- 


dition precedent. The caſe was argued ſeveral times, and 


there was, on the firſt argument, a difference of opinion, 
but, at laſt, judgment was given for the plaintiff, which 
could not have been, if the court had not held, that the 


(e) B. R. E. 12 Ann. 10 Med. 1533 (p) 10 Mod. 190. 
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the plaintiff ſhould, and would, at, and before, the ſeal. 10 
« ing F the deeds, caufe and procure good and ſufficient ſecurity * 
« to be given to the defendant, to be approved of by the defind- & 


1781. aſſignment was not a condition precedent [2]. It may be 60 

Z Q ſaid that 10 Modern is not a book of authority; but there (6 

Joxzs is a recent caſe in this court which confirms the doctrine 4 

ow there laid down, and the diſtinctions ſtated to have been cc 

| taken by Lord MAaccLEsFIELD. The caſe I allude to, is 66 

that of King ſton v. Preſton, determined in E. 13 Geo, 3. 44% 

& It was an action of debt for non- performance ot co- 6: 

« yenants contained in certain articles of agreement between « 

< the plaintiff and the defendant. The declaration ſtated ;— 4 

« That, by articles made the 24th of March, 1770, the « | 

& plaintiff, for the conſiderations therein- after mentioned, 4c. 

& covenanted with the defendant, to ſerve him for one year 6 
1 % and a quarter next enſuing, as a covenant-ſervant, in his 60 
« trade of a ſilk-mercer, at 200/. a year, and, in conſideration 60 
1 © of the premiſes, the defendant covenanted, that, at the end cc 
8 & of the year and a quarter, he would give up his buſineſs of a 60 
| “ mercer to the plaintiff, and a nephew of the defendant, or 10 
1 « ſome other perſon to be nominated by the defendant, and ec 
i} 4 give up to them his ſtock in trade, at a fair valuation; 60 
il and that, between the young traders, deeds of partner. 66 
| “ ſhip ſhould be executed for 14 years, and, from and in- 66 
| « mediately after the execution of the ſaid deeds, the defend. 66 
9 « ant would permit the ſuid young traders to carry on the 60 
| % faid buſinefs in the defendant's houſe, —Then the declara- « 
4 * tion ſtated a covenant by the plaintiff, that he would ac- 10 
|| | «© cept the buſineſs and ſtock in trade, at a fair valuation, 66 
| <« with the defendant's nephew, or ſuch other perſon, Sec. 6 

| « and execute ſuch deeds of partnerſhip, and, further, that 6 


2 — . — 
5 —— + gs 
—__ — — — 


if « ant, for the payment of 2501. monthly, to the def-ndant, 6 
1 in lieu of a moiety of the monthly produce of the ſtock 66 
1 5 in trade, until the value of the ſtock ſhould be reduced 60 
* to 4000l.— Then the plaintiff averred, that he had per- cc 
1 & formed, and been ready to perform, his covenants, and « 
| b aſſigned for breach, on the part of the defendant, that be 60 
| « bad refuſed to ſurrender and give up his buſineſs, at the end K 
e of the ſaid year and a guarter.— The detendant pleaded, 2 


[21] This caſe of Turner v. Goodruin, as ſtated in lViner u Abridgment, 901. ce 
1 20. p. 18 3. pl. 9. is ſtill more in point to the preſent, for, there, the words are 4 
i 1 % upon his aſſigning a judgment. But Viuer cites the caſe from a book of till 


leſs authority than 10 Mod, vix. 2 Barnard. 308. 


1. That 60 
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IN THE TWENTY-FIRST YEAR OF GEORGE III. 665 
« 1. That the plaintiff did not offer ſufficient ſecurity; and 1781. 
„ 2. That he did not give fufficient ſecurity for the payment 
« of the 250. c. — Aud the plaintiff demurred generally to ee 
« both pleas.—On the part of the plaintiff, the caſe was ar- 3 ES, 
« gued by Mr. Buller, who contended, that the covenants 

« were mutual. and independant, and, therefore, a plea of 

© the breach of one of the covenants to be performed by the 

« plaintiff was no bar to an action for a breach by the defen- 

« dant of one which he had bound himſeif to perform, but 

« that the defendant might have his remedy for the breach 

« by the plaintiff, in a ſeparate action. Onthe other ſide, 

« Mr. Eroſe inſiſted, that the covenants were dependant in 

« their nature, and, therefore, performance muſt be alleg- 

« ed; The ſecurity to be given for the money, was mani- 

« feſtly the chief object of the tranſaction, and it would be 

« highly unreaſonable to conſtrue the agreement, ſo as to 

« oblige the defendant to give up a beneficial buſineſs, and 

« valuable ſtock in trade, and truſt to the plaintiff's perſonal 

« {ecurity, (who might, and indeed was admitted to be 

« worth nothing,) for the performance of his part.—In de- 

| « livering the judgment of the court, Lord MAxSFIETD 

« exprelled himſelf to the following effect. There are three 

« kinds of covenants: 1. Such as are called mutual and in- 

« dependant, where either party may recover damages from 

« the other, for the injury he may have received by a breach 

« of the covenants in his favour, and where it 1s no excuſe 

« for the defendant, to allege a breach of the covenants on 

« the part of the plaintiff. 2. There are covenants which 

« are conditions and dependant, in which the performance 

« of one, depends on the prior performance of another, and. 

« therefore, till this prior condition 1s performed, the other 

« party is not liable to an action on his covenant. 3. There 

« is alſo a third ſort of covenants, which are mutual condi- 

« tions to be performed at the ſame time; and, in theſe, 

« if one party was ready, and offered, to perform his part, 

and the other neglected, or refuſed, to perform his, he 

« who was ready, and offered, has fulfilled his engagement, 

« and may maintain an action for the default of the other; 

« though it is not certain that either is obliged to do the firit 

« at.—His Lordihip then proceeded to ſay, that the de- 
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nor „ pendance or independance of covenants was to be collect- 
Faun ed from the evident ſenſe and meaning of the parties, 


„and, that, however tranſpoſed they might be in the deed, 

bat their precedeney muſt depend on the order of time in 
© which the intent of the tranſaction requires their perfor- 

| h | % mance. 
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1781. mance. That, in the caſe before the court, it would he. 
2 © the greateſt injuſtice if the plaintiff ſhould prevail: The 
Joxzs © efſence of the agreement was, that the detendant thould 
| ee «« nut truſt to the perſonal ſecurity of the plaintiff, but, be. 
| „ fore he delivered up his ſtock and buſineſ, ſhould have 
« goud {ecutity for the payment. of the money, "The 
„giving tuch > ſecurity therefore, muſt neceflarily ben 
% condition precedeni-— judgment was accordingly given 
« for the detendant, becauſe the part to be performed by 

« the plaintiff, was clearly a condition precedent,” 


But, it is equally clear, that, in the preſent caſe, the 
agreement falls within the third claſs, as defined by Lord 
MANSFIELD, and, therefore, abſolute performance by the 
pla;ntiff was not neceſſary to entitle him to his action, nor 
had he occaſion to aver any thing further than that he waz 
ready to aſſign the ſtock, and grant the releaſe. 


Wood tor the defendant— The plaintiff's part of this t 
agreement was a condition precedent. There cannot be x 5 
more emphatical term to expreſs priority of performance, c: 
than the word * upon.” Fhe general principle is true, that te 
tender and refuſal is ſufficient, but the plaintiffs ought to w 
have done every thing they had engaged to do, as far as wa: h: 
in their power, without any concurrence of the defendant; re 
and, after that, if they had tendered to complete their par; ſa 
and the defendant had refuſed his concurrence, ſuch tender B 
and refuſal would have been equivalent to a performance, co 
Theſe plaintiffs had not proceeded ſo far. They might a 
have executed a releaſe, and tendered to deliver it to the pl 
defendant; for, as it was not required by che agreement that an 
it ſhould be ſuch a releaſe as the defendant ſnould approve po 
thi 


of, they might have gone that far without his concurrence, 
But, inſtead of doing lo, they only tendered a draft of a re- 
Jeaſe. It was the more neceſſary they ſhould perform every fer 
thing in this caſe which they had bound themſelves to do, 
as far as they could without any hindrance from the non 
concurrence of the defendant, becauſe there is no exprels 
mutual promiſe on their part to execute the releaſe, ſo that 
the defendant could not have brought an action againſt them 
for not doing it. The two following caſes are directly in 
point : Viz, 1. Auſtin v. Jervoyſe (9), where the plaintif 
declared, that he had bought a horſe of the defendant for 


& | : ; (s) T. 13 Tac. 1. Hob, 69, 77. 
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twenty-two ſhillings paid in hand, and for 117. more to be 


667 
1781. 


paid at the de h, or Rs of the plaintiff, for which CYWNuU 
10 


be ſboulil become bound, with 
oblrgatory,' and that the defendant, in conſideration thereo!, 
promiſed to-deliver him the horſe, when he ſhould be requir- 
ed, ard then averred, that, afterwards, he offered to become 
bound to him, but yet the defendant had not delivered the 
horſe, though he hed been required ſo to do. On nn 
aſſumpfit pleaded, there was a verdict for the plaintiff, but 
the judgment was arreſted, becauſe he had rot averred that 
he had tendered the obligation ſealed, nor ſtated what fecu- 
rity he had offered: 2. An aninymous caſe in Rolle's Reports 
(r), where, in an action ona bond conditioned for the deli- 
very of a releaſe on a certain day to the plaintiff, the defen- 
dant pleaded, that he was ready, on the day, to ſeal and de- 
liver the relcaſe, thatit was written, and the wax fixed to 
the label, but the plaintiff refuſed to accept it. The plain- 
tiff demurred: And it was laid down by CHAMBERLAINE, 
Fuſtice, that, if a defendant is bound to do a thing which 
cannot be done without the plaintiff, and the plaintiff refuſe 
to accept it, there the defendant is diſcharged if he does 
what is in his power, but, that, in that cafe, the defendant 
had not done all he could, tor he ought to have ſealed the 
releaſe without the plaintiff, which he had not done. The 
ſame principle is to be gathered from the determination in 
Blandford v. Andrews (s) ; for, there, in an action on a bond 
conditioned for the defendant's procuring a marriage by ſuch 
a time between the plaintiff and one J. P. the defendant 
pleaded, that the plaintiff had gone to 7. P. and abuſed her, 
and told her, that, if he married her, he would tie her to a 
poſt, by reaſon whereof, the defendant could not procure 
the marriage by the time ſtipulated, and the plaintiff having 
demurred to the plea, it was held to be bad, becauſe the de- 
fendant had not alleged that he had uſed his endeavour to 
procure the marriage, and he ought to have ſhewn there was 
no default in him, and that he did as much as in him lay to 
procure it. Both this caſe, and Auſtin v. Ferugyſe, are re- 
cognized by Lord Holt, as law, in that of Lancaſbire v. Kil- 
lingworth (t). With regard to the payment of money, if the 
perſon who is bound to pay ſhould bring money in bags, and 
lay to the other, © Here, I am ready to pay you the money,“ 
and the other ſhould diſcharge him, ſurely that would not be 


ſufficient, but he ſtill ought to make an actual tender of the 


(r) B. R. M. 20 Jac. 1. 2 RI. 238. 
(s) B. R. M. 41 El. Cro. El. 694. 
(t) 1 Ld, Raym. 687, 


money. 


Heient ſurety, by their writing. 


Joxzs 


againſt 
BARK LE. 
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money. This was expreſsly adjudged in the caſe of Suck. 6 


1781 
een e linge v. Coney (u). As to the authorities refied on tor the T 
Joxzs plaintiffs, they do not come upto the preſent caſe. In Lan- hi 
OE 8 caſhire v. Killingworth, a tender of the transfer, and refuſa i 
by the defendant, would have been ſufficient, becauſe the = 
plaintiff could not have gone farther without the concurrence 2 
of the defendant.— (Lord MAN SPIEL DP,“ Ves, he might FG 
transfer ſtock without the preſence of the other party”)— 5 


The caſe of Peter v. Opie was after verdid, and therefote it. 
does not eſtabliſh what is, or what is not, good, vp9n demur- 
rer. In the caſe ſtated by Rolle from the Year-books, the 


plaintiff could not have come upon the defendant's premiles, 661 
to ere the mill, without. his concurrence. The tender of 005 
the bank- note, in Auſten v. The Executor of Dodwell, was def 
equivalent to a tender of caſn, eſpecially being accompanied M. 
with an offer to turn it into money. abl 


Le Blanc, in reply, admitted, that, unleſs there were 5 
diſcharge by the other party from going farther, the plain- pla 
tiff muſt take every ſtep neceſſary for him to do, in which the 


the defendant's concurrence is not requiſite, before he can 5 
avail himſelf of a refuſal by the deſendant; but that none of ind 
the caſes cited, went ſo far as to contraveri his poſition, that, he 


where the defendant ſtops the plaintiff by the way, he may ela 
take advantage of it. The caſe of Blandford v. Andrews was, gif 
he ſaid, the ſtrongeſt, but, in that caſe, there was only an ere 


averment that the defendant paratus fuit, and then particu- tene 
lar facts ſlated, from which an inference was to be drawn, ¶ bce 
that the plaintiff, by his conduct, had rendered it impoſiihle any 
for him to perform the condition; but no allegation of an pre: 


expreſs diſcharge by the plaintiff. As to the payment of caſe 
money, in the caſe put of its being in bags, if the other pat. poi. 
ty ſaid, © I admit the money to be there, but I wont have it,” WM Gu 
he thought that would be a ſufficient tender. 
Lord MansFliteLD—lf ever there was a clear caſe, 
1 think the preſent is. One needs only ſtate what 
the agreement, tender, and diſcharge, were, as ſet forth in 
the declaration. It charges, that the plaintiffs offered to 
aſſign, and to execute and deliver a general releaſe, and ten- 
dered a draft of an aſſignment and releafe, and offered to ex- 
ecute and deliver ſch aſſignment, but the deferidant ab- 
ſslutely diſcharged them from executing the ſame, or «ty 
aſſignment and releaſe whatſoever. The deſendant pleady 


0e) Ny. 74. 
| that 
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669 
that the plaintiffs did not actually execute an aſſignment 1781. 
and releaſe z and the queſtion is, whether- there was a ſuf- 
SUCK- ficient performance. Take it on the reaſon of the thing. . 
r the The party muſt ſhew he was ready; but, if the other ſtops. — _ 2 
Lan- him on the ground of an intention not to perform his part, 
efuſal it is not neceſſary for the firſt to go farther, and do a nuga- 
ſe the tory act. Here, the draft was ſhewn to the defendant 
TER for his approbation of the form, but he would not read it, 
might and, upon a different ground, namely that he means not 
/”)— Wl pay the money, diſcharges the plaintiffs from executing 
retore . | 
mur. Wits and As HHU RST, Juſtices, of the ſame opinion. 
s, the BuLLER, Fuſtice,—The defence ariſes upon an objection 
miles, to the declaration, and, therefore, the defendant ſhould have 
Jer of demurred to it, and not have lengthened the record unne- 
„ Was ceſſarily by two ſpecial pleas. None of the caſes cited by 
Yanicd Mr. Wood apply. The cafe in Hobart is very diſtinguiſh- 
able from the preſent, for there was no refuſal nor diſcharge 
pere 2 in that caſe; the defendant was perfectly paſſive, and the 
plain- plaintiff did not perform what he had undertaken, although 
which there was nothing to prevent him. In the caſe of Blandford 
ae Can v. Andrews, the defendant had agreed to ule his endeavours, 
one of and, notwithſtanding what had been done by. the plaintiff, 
„that, he might have prevailed on the woman, before the time 
& ma) elapſed, to marry him. The queſtions on tenders ate very 
Was, different from this. They have ariſen, not upon what ſhall 
nly an excuſe, but upon what is, a tender. If the party pleads a 
irticu— tender, he muſt prove one. But the deciſion would have 
Irawn, been very different in the caſes of that ſort, if there had been 
oſſible any act of the one party ſtated on the record, which had 
of an prevented the other from making a compleat tender. The 
ent of caſes cited by Mr. Le Blanc are very ſtrong on the preſent 
er pal. point. In Kingſton v. Preſton the principle is clearly laid 
ve it, down, that, where ſomething is to be performed by each 
party at the ſame time, he who was ready, and offered, to 
caſe, do his part, may ſue the other for not performing his. I am 
what ſure there have been other caſes ſince, of the ſame ſort. 
Irth in Judgment for the plaintiff [3]. 
red to | 
id ten- [3] At the ſittings at Guilahall after this term, the cauſe was tried before 
to ex- Lord Mumficll, on the general iſſue. and a verdict found for the plaintiffs, 
with 611/. damages, but ſubject to the opinion of the court on a motion for a 
nt ab- nonſuit. | | „ 
Tr any The material facts, as reported by his Lordſhip, in M. 22 Geo. 3. (a), when 
pleads the rule for a nonſuit came to be argued, were as follow. An agreement, as 
ſtated in the firſt count, was entered into, and ſigned by the defendant ; after- 
wards, Gardrner's certificate was allowed, and, a year after that allowance, 
the attorney for the plaintiffs, by their direction, prepared a draft of an aſſign- 
| ment and releaſe, and, in company with one of the plaintiffs, tendered it to the 
that defendant for his peruſal, telling him the plaijnriffs were ready, and would ex- 


Cute it, it he approved of it. The defendant returned the draſt, ſaying it 


Was 
() On Thur/d.y the 154 of Nowernter, 
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it 1 78 f. was needleſs for them to give themſelves any trouble, for that Line, (who was « th 
| It Ku the bankrupr's father-in-law, and for whom the defendant acted as an attor. 6 
. il | ney,) would never pay the money. The witneſs who proved the tender, laid, c 

11 Joxxs upon his croſs examination, that Curr, who was one of the plaintiffs, was a mot 1 
| 4 B agarnſt obſtinate creditor, and by much the largeſt, that his debt was 1200/. and he per- «© 1 
11 . BARELEY- ſuaded him to ſign, by telling him, that if he did not, the money would never 180 
. be received. As ſoon as he had ſigned, the certificate was allowed. At the « 
ls trial, the Altorney General objected, that it appeared, upon the evidence, that « fo 
this was an agreement to ſecure the payment of money due from the bank. 1 

rupt, in order to induce a creditor to ſign his certificate, and, therefore, wWas 6 x 

void, under 5 C. o. 2. cap. 30. J. 11. His Lordthip, at the trial, thought tlis "I 

caſe not within the ſtatute, becauſe the 6114. to be paid to the plaintiffs, waz «| | 

not for the feparate uſe of Curr, but for the benefit of 4 the creditors. p - 

Dunning, and Le Blanc, argued for the plaintiffs, and contended, that this c fe 

objection ſhould have been taken on the demurrer, becauſe the ayreement, as 4.10 

pioved, was ſtated on the record, and, if illegal, the plaintiffs had not ſhewn a © ſ%iO 

good cauſe of action. But they, alſo, inſiſted, that it was not within the ſenſe 6 wn 

or intent of the ſtatute. Ihe object of that act, like that of all the other c 1 

bankrupt laws, was to procure an equal diſtribution of the bankrupt's effects, © hjl 

among all his creditors. This general object ought to be kept in view in con- 6 in 

ſtruing them all, and the agreement in luis Caſe tended to ſecure an equal diſ- © ver 

tribution, and therefore promoted the policy of the ſtatutes. « fir 

The Attorney General, Lee, and Mod, on the other tide, infiſted, that the © af 

objeRion did not ariſe upon the record, the circumſtances under which Carr © the 

had ſigned, not being ſtated in the declaration. As to the objection itſelf, it 6 bar 

was clearly, founded in the word: of the ſtatute, which were general enough to ba 

extend to the caſe of a ſecurity tor money given to all the creditors, and ally gere 

within the miſchief meant to be prevented againſt ; for the deſign of the act pre 

was to prevent creditors from taking advantage of the bankrupt's tituation, or def. 

practiſing on the compaſſion of his relations, in order to extort money as a piice « Th 

for doing what, it is true, they are not compellable to by poſitive law, but what © for 

there is a moral duty upon them to do voluntarily, if the bankrupt has faiily de- 6 her 

livered up his whole property for their behoof. For this ihcy cited a caſe of c ly x 

Smith v. Bromley, decided by Lord Mansfield at Gre:1dball, at the Sittings aſtcr 6 han 

E. 1760 (a). The court took time to conſider, and on Sufwurday the 24th of 6 mo! 

November, Lord Mansfield delivered their opinion in favour of the defendant. SE: 


His Lordſhip ſaid he well remembered the caſe of St v. Bromley, and that 6 and 
Buller, Juſtice, had a very good note of it, which he deſired he would read, 40 
and which he accordingly did, to the following effect. | 


SMITH V. BROMLEY. 


Action for money had and received to the plaintiff's uſe ; upon this caſe: 
© The plaintiff's brother having committed an act of bankruptcy, the defendant, 
© being his chief creditor, took out a commiſſion againſt him, but, afterwards, 
finding no dividend likely to be made, refuſed to fign his certificate · But, on 
© frequent application, and earneſt entreaties, made by the bankrupt to one 
* Oliver, a tradeſman in town, Who was an intimate friend of the defendant 

© who lived in Cheſhire, he got Oliver to write to the defendant ſeveral times, and 
© he at laſt prevailed on the detendant to ſend him (Oliver) a letter of aft 
* empowering him to ſign the certificate, which Oliver would not do, unleſs the 
* bankrupt, or ſome body for him, would advance 4o/. and give a note for 200 
© more, and which, on 0/iver's ſigning the certificate for the defendant, the 
© plaintiff, (who was the bankrupt's ſiſter,) paid, and gave to Oliv according- 
© ly, who thereupon gave her a receipt for the money, promiſing to return it 
j the certificate was not allowed by the Chancellor. The certificate was al. 
© lowed The plaintiff afterwards brought her action againſt O. ive to recover 
© back the 401. from him, but, that action coming on to be tried before Lord 
© Munsfiel4 at Guildball at the Sittings after laſt Trinity Term, and it then ap- 
© pearing that Oliver had actualiy paid over, or accounted tor, the 4c/. to Bren- 
© {ey, and his Lordſhip being clearly of opinion that this action would not lie 
* againſt the plaintiff's own agent, who had actually applied the money 10 
* the purpoſe for which it was paid to him, the plaintiff was nonſuited 1s 


(a) Mentioned Law of iſ. Pr. P. 13% Ed. 1775. - © = '6 thu 
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that action; and now ſhe brought this action againſt Bromley himſelf ; which 
© coming on to be tried, it was proved, that the money was received by Oli- 
© ver, and paid over to the defendant. 2 

© ]t was contended for the plaintiff, that this money was paid, either with 


out conſideration, or upon one that was illegal, and, in either cafe, was re- 


« coverable back by this action. f 
For the defendant, it was argued, that there was certainly a conſideration 


for the payment of the money, to w/7, the ſigning of the hankrupt's certifi- 


© cate; That, if this conſideration was illegal, the plaintiff was parficeps cri- 
« minis, had paid it voluntarily and knowingly, and without any deceit, and ſo 
was within the caſe of Tumkins v. Bernet, (H 5 Will. 3 at V. Pr. before Tre- 
% Chief Juſtice 1 Suk, 22.); But that there was nothing illegal in it; ſor it 
« was the money of a third perſon, and ſo no diminution of the bankrupt's ef- 
© fects, or fraud upon his creditors z in which caſe only, whereby the diſtribu- 
© tion becomes unequal, is there any iniquity in receiving a conſideration for 
© ſigning the certificate; That, if the legiſlature had intended that money paid 
© upon ſuch conſideration ſhould be confidered as illegally paid, they would 


© have made it part of the clauſe in 5 Geo. 2. cap. 30. which makes void bonds, 
© bills, and other'ſecurities given ſor chis purpoſe (2), in the ſame manner as 
© in the ſtatute againſt gaming (/), there is an expreſs proviſion for the reco- 


© vering back money loſt at play (c); That courts of juſtice had always con- 
© {trued ht clauſe of 5 Ges. 2. cap. 30. in a ſtrict manner, as appeared by the 
© caſe of Lewis v. Chaſe, (Canc. E. 1720. 1 P Will. 620.) and which caſe, as to 
© the merits, ſeemed to be leſs favourable than the prefent; for, there, the 
© bankrupt himſelt, not the third perfon, gave a bond for the whole debt, in 


© conſideration of a creditor's withdrawing a petition he had preferred to the 


great ſeal, againſt the allowance of the bankrupt's certificate; That, in the 
© preſent caſe, if there was any guilt, the plaintiff was more guilty than the 
* ecfendant, for he had rece:ved very little towards his debt, which was 1150 /; 
© That, if the plaintiff had become ſecurity for her brother the bankrupt, be- 


© fore the act of bankruptcy, the defendant might have received the money of 


© her, without any imputation; and that if a third perſon afterwards voluntari- 
© ly paid what ſhe might betore have become bound for, without any hurt to the 
* bankrupr's other creditors, there. was no iniquity in the creditor's taking the 
money, ſo as it did not amount to his whole debt. . 
© But Lord Mansfield was of a different opinion. He ſaid it was iniquitous 
© and illegal in the defendant'to ue, and, therefore, it was ſo to detun, this 
© zo]. It a man makes uſe of what is in his own power, to extort money from 
* one in diſtreſs, it is certainly illegal and oppreſſive, and, whether it was ths 
* bankrupt or his ſiſter that paid the money, it is the ſame thing. The taking 
money for ſigning certificates is either an oppreſſion on the bankrupt or his 
family, or a fraud on his other creditors. It was a thing wrong in itſelf, be- 
* fore any proviſion was made againſt it by ſtatute ; for, if the bankrupt has 
* conformed to all the law requires of him, and has fairly given up his all, the 
* creditor ought in juſtice to ſign his certificate; bur, on the other hand, if the 
* bankrupt has been guilty of any ſraud, or concealment, the creditor ought 
not to ſign for any conſideration whatever, If any near relation is induced 
to pay the money for the bankrupt, it is taking an unfair advantage, and tortur- 
* ing the compaſſion of his family: If it is the money of the bankrupt himſelf, 
"it is giving one creditor his debt to the excluſion of the others, and a fraud 
© upon them. As to the caſe cited from Peer Williams, that only affected the 
* perſon who petitioned. There might have been ſufficient of the creditors in 
number and value to fign without him, and he had a right to compromiſe it 
upon what terms he pleaſed. The petitioning, or not, was entirely in his 


* own power, and not like the preſent caſe. It is argued, that, as the plaintiff 


* founds her claim on an illegal act, the ſhall not have relief in a court of jut- 
* tice. But ſhe did not apply to the defendant or his agent to ſign the certifi- 
* cate on an improper or illegal confideration ; but, as the defendant inſiſted 
* upon it, the, in compaſſion to her brother, paid what he required. II the 


(a) J 11. 
(b) 9 Arn, cap, 14. 
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1781. ais in itſelf immoral, or a violation of the general laws of publick policy, 

© there, the party paying ſhall not have this action; for, where both parties 

are equally criminal againſt ſuch general laws, the rule is, pot ier eſt conditio 
defendentts. But there are other laws, which are calculated for the protec. 
tion of the ſubje& againſt oppreſſion, extortion, deceit, c. If ſuch laws 
are violared, and the defendant takes advantage ct the plaintiff's condition 
or fituation, there the plaintiff ſhall recover; and it is aſtoniſhing that the 
Reports do not diſtinguiſh between the violation of the one fort and the other, 
As to the caſe of Tomkins v. Bernet, it has been often mentioned, and! 
have often had occaſion to look into it; but it is ſo looſely reported, and tuff. 
ed with ſuch ſtrange arguments, that it is difficult to make any thing of it, 
One book ſays it was determined by Lord Halt, another by Lord / »eby. Cer. 
tain it is, it was only a nzfi grins caſe. I think the judgment may have been 
right, but the Reporter (Sa{ke//), not properly acquainted with the fads, 
has recourſe to falſe reafons in ſupport of it. The caſe muſt have been, as 
take it, an action to recover back what had been paid, in part of principal 
and legal intereſt, upon an uſurious contract; and, therefore, the action 
would not lie, for ſo far as principal and legal intereſt went, the debtor was 
obliged, in natural juſtice, to pay, therefore he could not recover it back, 
But for all above legal intereſt, equity will aſſiſt the debror to retain, if not 
paid, or an action will lie to recover back the ſurplus, it the whoie has been 
paid. The reporter, not ſeeing this diſtinction, has given the abſurd reaſon, 
that wolenti non fit 11jurid; and therefore the man, who, from mere neceſ- 
tity, pays more than the other can in juſtice demand, and who is called, in 
ſome books, the ſlave of the lender, ſhall be ſaid to pay it willingly, and 
have no right to recover it back, and the lender ſhall Verfa; though it is 
in order to prevent this oppreſſion, and advantage taken of the neccliity of 
others, that the law has made it penal for him to rate This kind of reaſon- 
ing is equally applicable to the caſc of a bailiff who takes garniſh money from 
his priſoner. It is wrong tor the bailiff to take it, and it is therefore wrong 
for the other to tempt him, and vlesti, dc. and therefore he ſhall not re- 
cover it back: But this has been determined otherwiſe. The caſe of mne) 
given to a ſolicitor to bribe x Cuſtomhouſe officer, cited in that of 7emi:n 
v. Bernet, is againſt his own agent, and, therefore, he cannot recover. But 
the preſent is the caſe of a tranigreſſion of a law made to prevent oppieſſion, 
either on the bankrupt, or his family, and the plaintiff is in the caſe of a 
perſon oppreſſed, from whom money has been extorted, and advantage ta- 
ken of her ſituation and concern for her brother. This does not depend on 
general reaſoning only, but there are analagous caſes; as that of Aſiley v. 
Reynolas (B. R. M. 5 Geo. 2. 2 Str. 915). There, the plaintiff having 
pawned ſome good, with the defendant tor 20/., he refuſed to deliver them 
up, unleſs the plaintiff would pay him 10/, The plaintiff had tendered 4/. 
which was more than the legal intereſt amounted to; but, finding that le 
could not otherwiſe get his goods back, he at lat paid the whole demand, 
and brought an action for rhe ſurplus beyond legal intereſt, as money had 
and received to his uſe, and recovered. It is abiurd to ſay, that any ons 
tranſgreſies a law made for his own advantage, willingly. Put the caſe, that 
a man pawns another's goods; the right owner might be obliged to pay more 
than the value, and would have no relief, if this action would not lie: As 
to the caſe of uſury, it was decided both by Lord Talb-r, and Lord Hard- 
evicke, in the caſe of Boſanquet. v. Daſbæuood (a), on a bill brought to compel 
the defendant to refund what he had received above ptincipal and legal inte- 
reſt, that the ſurplus ſhould be repaid, Upon the whole 1 am perſuaded it 
is neceſſary, for the better ſupport and maintenance of the law, to allow this 
action; tor no man will venture to take, if he knows he is liable to reſund. 
Where there is no temptation to the contrary, men will always act right. 
© The jury, under his Lordſhip,s direction, found a verdict for the plaintiff, 
| with 4c/. damages (5).“ : | 
- After Buller, Juſtice, had read the note of the above caſe, Lord Mansfeis 
expreſſed himſelf to the following effect. 

Lord Mansfield.—l adhere and all the reſt of the court agree, to all the 
d.Atrine. 


(a) Canc. M. 8 Geo. 2 Ca. Temp. Talb. 38. 
(5) In a caſe of Clark v. Shee, M. 15 Gee. 3. Lord Mansfield, in delivering 
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brought in any of his Majeſty's courts of record at Ve- 


in the name of the rector, vicar, or curate, of ſuch church 
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the opinion of the court, laid down, and enforced, the ſame doctrine as in 1781. 


this caſe of Smith v. Bromley, Ve alſo jupru, p. 455, there laid down, 11 
Though the caſe in Peere Fil/tams ſhould be right, it is different from this, and Tis | 
is not within the letter of the ſtatute, becauſe it did not relate to the ſigning of JONES 

the certificate, but ro the withdrawing a petition againſt allowing it, and there againſt 

had been a recovery upon the bond at law; and the Report fays, relief was PBARELEY> 
refuſed, becauſe, where both have equity, he who has the law muſt prevail, 

and that the defendant had equity, becauſe he was a fair creditor. I doubt the 


- reaſoning, becauſe a fair creditor has no right to take an undue ard illegal ad- i" 


vantage; but, certainly, fo far was true, that, if the bond was void in equity, 
it was void in law. What ſtruck me, in this caſe, at Cuilahall, was, that the 
agreement was with the aſſignees acting for the creditors, and the. benefit to 
zo to all the creditors. I thought, between a friend ot the bankrupt and all the 
creditors, any agreement might be made; they might agree to ſuperiede the 
commiſſion ; they might agree to compound But, upon tulier conſideration, 
1 am ſatisfied ; and we are all of op nion that this caſe is within the letter of | 
5 Geo. 2. Caps 30. and within the reaſon of it. Great corruption and oppreſ- - 1 
don might ariſe from a combination of all the creditois, to exact conditions ſor n 1 
ſigning the certificate, | | [| 
The rule was made abſolute for a nonſuit to be entered, 


Hy DE again} Coo AN and others. Friday, 
| | . 22d June, 


B Y the ſtatute of 1 George 1. ſtat. 2. cap. 5. commonly it perſons ri- 
0 called the rict ad, it is made felony without benefit eue 2 
4 6 ; . . , | ed IN part de- 
ot clergy, for any perions unlawfully, riotoufly, and tu- nolich and pull 
muituouſly, aſſembled together, to the diſturbince of the down a dwel— 


public peace, unlawfully, ard with force, to demoliſh or ling houſe, and, 
i af the ſame timey 


1 2 - 
” a, — _— — 


pull down, or begin to demolith or pull down, any church defiroy goods 


or chapel, or any building for religious worſhip, certified and furniture 
and regiſtered according to the ſtatute of 1 Will. & M. fff. in the houſe, 

1. * A dewellins-b 3 BI th f although ſuch 
cap. 8. or any dwelling-bouſe, barn, ſtabie, or other au 1 
boſe (a).” 


— 


. | niture were nog 
And, by another ſection of the ſame ſtatute (5), it is ceftroyed y 


2 Cali of the 1 
enacted, that © if any ſuch church or chapel, or any ſuch ting cown | 


building, c. or any ſuch dwelling-houſe, barn, ſtable, or of the houſe, 
out-houie, ſhall be demoliſhed, or pulled down, wholly, or {27 H is 


X ; liable, under 
in part, by any perſons ſo unlawfully, riotouſly, and tu— 8 Hg ho 6 


multuoufly, affembled, the inhabitants of the Hundred in to yield damages 
which ſuch damage ſhal! be done, ſhall be liable to yield da- 97 the deſtruc- 


tion of the fur- 


i 
i 
N 
| 


mages to the perion or perſons injured and damnified by nitute as well as 


ſuch demoliſhing or pulling down, wholly or in part, and of the houſe. 
ſuch damages ſhall and may be recovered, by action to be 


minſler, by the perfon or perſons damnified thereby, againſt 
any two or more of the inhabitants of ſuch Hundred; ſuch 
action for damages to any church or chapel, to be brought 


4 7 4. 
607 6. 
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or chapel that ſhall be ſo damnified, in truſt for applying 
the damages to be recovered, in rebuilding or repairing tuch 


church or chapel.“ (The damages recovered io be levied 


on the inhabitants of the Hundred, in the manner preſcrih. 
ed by the ſtatute of 27 Eliz. cap. 13. in the caſe of actions 
againſt the Hundred, by perſons robbed.) | 
In conſequence of the riots in June, 1780 (a), various ac- 
tions were brought on this ſtatute, and, in tcveral of them, 
a queſtion aroſe, how far the indemnity was meant to ex- 
tend; whether it was confined to the loſs ſuſtained in the 
building merely, and the neceſſary and dire& conſequences 
of its demolition, or whether it was intended to reach, alſo, 
ſuch damages as aroſe from the deſtruQion of furniture, aid | 
other property, by the rioters at the time when they were | 
employed in demoliſhing the building itſelf. In three of | 
thoſe caſes, ſpecial verdiQts were found, with the vicw of ; 
bringing the queſtion to a ſolemn determination. One of t 
them was an action in the C:mmon Pleas, by Wilmot, one of þ 


the Juſtices of the peace for Middleſex. The two other, | 


wiz. Maberly v Sergeaunt, and this which I am about to re- 7 
port, were in the King's Bench, Hyde was alſo a Juſtice of 7 
the peace, and had been one of the moſt active magiſtrate, 7 
during the riots. The defendints, in all the three actions, 60 
were inhabitants of the Hundred of O.ſulſton, in which the 60 
city of Weſtminſter is {ituated. RE : 4 

Ty this caie of Hyde v. Cogan, the declaration contained * 


four counts. The fir/t charged, That, after the laſt da) 
of July, 1715, (the day from which the act took effect, ani «, 


within twelve months before the exhibiting of the pine 10 
bill [1], divers perſons, fs the number of twelve and more 2] the 
being, then and there, unlawfully, riotouſty, and tumultuou!- oh 


Iv, aſſembled, demoliſhed and pulled down part, % wit, the ly 


walls, doors, floors, tyling, roof, timber, ceilings, pott. «| 
tions, windows, window frames, window ſhutters, hearth, the 

- chimneys, and chimney pieces of a dwelling houſe of the ing 
Ka | = : | reſf 
[1] By /. 8 of the riot act, no perſon ſhall be proſecuted by virtue of thi n Fe 


act, for any offence or offences committed contrary to the fame, unleis ſuch 
proſecution be commenced within tævelue months alter the offence commilt- 
ted.” This proviſion ſeems only to extend to criminal proſecutions for the = 
ny, yet the above part of the form of the declaration is tramed on an idea ti 


the aclion againſt the Hundred mult be brought within a year, Qu. 25 Lene 
2] It is not perfectly clear, from the penning of the act, whether it 15 0% 1 
ceſiary that there ſhould have been teneluc or more rioters, in order to entitl « h. 
the party injured to this a&7, According to the moit obvious conſirutu, ca 
that number is ot necetlary to conſtitute the felony created by /. 4. 2 
() Supray p. 418. : good, 
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Q ulſton, of great value, to wit, of the value, Sc. in con VV 


tempt of his preſent Majeſty, and to the great damage of 
the plaintiff, and againſt the form of the ſtatute, Sc., where- 
by, and by force of the ſaid ſtatute, an action had accrued 
to the plaintiff, being the perſon injured- and damnified 
thereby, to recover againſt the defendants, then and till 
being inhabitants of the ſaid Hundred, his damages by him 
ſuſtained by demoliſhing and pulling down bis ſaid dwelling 
bouſe, as aforeſaid.” The ſecond count was for demoliſhing 
and pulling down part, t wit, Sc. of a dwelling houſe, 


together with divers goods, chattels, and furniture, 2 


wit, Cc. (enumerating various ſorts of furniture, bedding, 


plate, cloaths, liquor, Cc.) then and there being in the ſaid 


laſt mentioned dwelling houſe of the plaintiff, and where- 
with the ſaid laſt mentioned dwelling houſe was, then and 
there, furniſhed,gin contempt, &c. whereby, &c. an action 
hath accrued, Cc. to recover, &c. his damages by him ſuſ- 
tained, by demoliſhing and pulling down the ſaid part of bis 
ſaid dwelling houſe.” The third'was, in other reſpects, the 


lame with the firſt, but concluded as the ſecond. The fourth 


was like the ſecond, except that it concluded thus, © To 
« recover, Cc. his damages by him ſuſtained by demoliſhing 
„the ſaid part of his ſaid laſt-mentioned dwelling houſe, 
& and the faid goods and chattels of the ſaid William, then 
« and there being in the ſame laſt mentioned dwelling houſe.““ 

The cauſe was tried before ASHHURST, Juſtice; and the 
ſpecial verdict found: That divers perſons, to the number of 
twelve and more, Cc. did in part demoliſh and pull down 
the dwelling houles of the plaintiff, in the ſecond and fourth 
counts mentioned, and that the ſaid perſons being fo riotouſ- 
ly and unlawfully aſſembled as aforeſaid, did alſo, “ af the 
% ſame time,” demoliſh the goods, chattels, and furniture of 
the plaintiff in thoſe counts reſpectively mentioned, then be- 
ing in the ſaid dwelling bouſes of the plaintiff in thoſe counts 
reſpectively mentioned; and, further, that the ſaid goods, 
chattels, and furniture were not, nor was any part thereof de- 


ſtroyed by. the means of the pulling down and deſtroying of tbe 


aid dwelling bouſes, or either of them. Then there was; a 


general aſſeſſment of the damages, © by reaſon. of the pul- 


* ling down and deſtroying in part of the ſaid dwelling 
e houſes in the ſecond and fourth counts,” at 1090 J.; a ſpe- 
cial aſſeſſment for damages in reſpect of the chattels, the 
goods, and furniture in the ſame counts, at 883 J. 35. and 
a general acquittal on the firſt and third counts. * 
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1781. The words “ at the fame time, in the verdi &, had been 
N ſobſtuuted by content, before the argument, on the motion 
Hyyr of Baldwin, in the room of“ then and there.“ 
. Ihe finding in the caſe of Maberly v. Sergeaunt, was, mu- 
& 3 tatis mutandis, the ſame as here, except that, inſtead of fay- 
ing the goods were not deſtroyed © by means of, Ec.” it 
was ſaid they were not deſtroyed in conſequence of pulling 
down the houſe, | 
Baldwin, for the plaintiff, inſiſted on the authority of the 
caſe of Radcliffe v. Eden, decided by this court, in Michaelmas 
Term, 1776; and of Wilmot v. Horton, in which, after two 
ſolemn arguments, the court of Common Pleas, had given 
judgment, the laſt term for the plaintiff [3]. 
. | 0 Taylor 


[3] The following is a note of Lord Lougbi orougb's argument in delivering 

1 the opinion of the court in that cafe. _ 
| 1 This is an action againſt two of the inhabitants of the hundred of O hi ſton, 
| in the county of Mi ladleſex, to recover damages for the ruction of the plain- 
tiff s dwelling houſe, ſurniture, and garden, by a number of perſons riotouſly 
aſſembled on the th of June laſt, to the number of twelve and more. the 
action is founded on the 6th ſection of ſtat. 1, Geo. 1. tat. 2. cap. 5, The ob- 
ject of the ſtatute is exp: eſſed in the title. An act for preventing tunults 
* and riotous aſſemblies, and for the more ſpeedy and effeQual puniſhing the 
.. | « rioters,” —As a part of this general object, by the 6th ſection an action is 
f given to the perſons whole houſes ſhall be demoliſhed or pulled down, wholly 
| or in part, againſt the inhabitants of the Hundred, who are made liable to P 
yield damages to the perſons injured and damnified by ſuch demoliſhing or 
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| pulling down, wholly or in part. All thofe damages which may be referred l 
= to the deſtruction of the fabrick of the houſe, the plaintiff is admitted to be en- 
| titled to recover, but a doubt having ariſen, whether he was entitled to any 1 
N damages which did not fall under that deſcription, the jury have found their 1 
þ verdict ſpecially, in theſe terms: That, upon the 7th of June, divers p.rions, 
l to the number of twelve or more, did unlawfully, riotouſiy, and tumultuouſ- 8 
ly afſemble themſelves together, to the diſturbance of the publick peace, and, a 
being fo aſſembled, did, then and there, unlawſully, and with force, demo- 0 
liſh and pull down part of the dwelling houſe of the plaintiff, and did, at /be 5 
fame time, break to pieces and demoliſh, in the ſame dwelling houſe, the goods 25 
and furniture of the plaintiff, then being therein, to the value of 700 J and. 2 
then carried the ſaine to the public highway, and ſet fire thereto, and totally ; 
conſumed the ſame : and there is a fimilar finding with reſpect to the damage ” 
done to the garden of the plaintiff, wiz. that, in pullivg down and demoliſping in 
the dwelling houſe, they did damage to the garden of the plaintiff, then and there the 
occupied and enjoyed by him as parcel of, or appuirtenant to, the dwelling fin 
houſe; and demolithed and deſtroyed the roots, plants, and trees of the plain- tio 
tiff, in the ſaid garden, ot the value of 30 /.—The caſe has been twice argued _ 
very ably, and great diilicultics have been ſuggeſted upon any conſtruction. « 
which the court can adopt, It has been urged, That much inconvenience would 65 
ariſe [rom extending the proviſions of the ſtatute, which in exprets terms men- ach 
tions only the dwelling houſe, to damages arifing from the deſtruction of things far 
not open and viſible, and whoſe value cannot eaſily be aſcertained, That the nul 
act is penal in the greateſt part of its proviſions, and muſt be fo confidered the 
with regard to thoſe who are made liable to the action; perſons innocent of in 
every thing except a ſuppoſed neglect of thoſe exertions which, in many caſes, wa 
would be utterly ineffectual. That the legiſlature, on this account, has nec 
guarded againſt the conſtruction contended for on the part of the plaintiff, by anc 
tying up the damages by words of expreſs reference, © ſuch demoliſling or pul- gur 
« ng down”, which neceſſarily leads to the conſideration of what is deſcribed mo 
in the prior part of the ſection. That the caſe there deſcribed muſt be, that de- pol 
moliſhing or pulling down which would ſubje& the authors of it to the felony wh 
_ © Created by this Ratute, and that felony can only be committed in the demo- it t 
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Taylor argued for the dufendants. Among other things, 
he ſaid, the negative pait of the finding diſtinguiſhed s 
EL. | | caſe 


| liſning or pulling down the fabrick of the houſe, for if #7 be leſt entire, the 


deitruftion of the furniture, however miſchievous to the owner, and whatever 
intention it may manifeſt, does not amount to felony. Theſe arguments. have 
great force, and have raiſed very conſiderable doubrs ; but, upon a full confi- 
deration .of this caſe, the court has. thought itſelf obliged to decide, that the 
plaintiff is entitled to recover, as well for the deſtruction of the furniture, and 
the damage of the garden, as for the demolition of the houſe itſelf. The 
grounds upon which the determination turns are theſe. This ſtatute, though 
penal in a great part of its proviſions, and though perhaps there is fomething of 
a penal nature in transferring the action from the party committing the felony 
to the Hundred, yet, with reſpect to the paity injured, muſt be confidered as 
remedial. Antecedent to this ſtatute, and tiii the trefpaſs was turned into a 
fciony, there is no doubt, that, againſt the aftors and their abetfors, the par- 
ty injured would have been entitled to recover damages for ali his loſs. In heu 
of that remedy, which can no longer be had, it was tliought better to ſubſti- 
tute an action againſt*he Hundred, in analogy to the ancient policy of the 
kingdom, by which the men of each diſtri} were bound to maintain peace and 
order, and to. anſwer for the violation of them within that diſtrict. The act 
does not ſay that damages ſhall be yielded tor the injury done 79 the fibrick of 
the houſe, but, by the demo iſhing or pulling down the houſe 3 and it ſeemed te 
be admitted in the argument, that, if the deſtruction of the furniture in the 
houſe were the nece/ary conſequence of the demolition of the houſe itielf, the 
plaintiff would be entitled to recover the full amount of his loſs. If the par- 
ties engaged in the deſtruction of a houſe, had, by undermining it, thrown in 
the walls and roof, fo that the furniture was cruſhed to pieces, all that damage, 
being the neceſſary Efiect of the demolition of the houſe, muſt have been 
made good to the party injured, as within the very. words of the ſtatute; 
viz. © jured or damnmed by tuch demoliſhing or pulling down”. 
The act of felony, in bat caſe, nr cef/.rily produces the damages ſuſtained, But 
will not the principle extend, likewiſe, to thoſe damages, which, though not 
the neceſlary conſe quence of the felony committed, yet are clear y the imme- 
diate effect of that cauſe? If, in order to deſtroy he walls, the mob break 
down the wainſcotting and the glailcs, or, if, by diiving a beam or joiit againſt 
the wall to throw that down, they break a glais fixed againſt the wainſcot, it 
would be ſtrange to argue, that ſuch denruction, not being a nec rv, but 
only an ;mmeaiate conſequence of demohithing the houſe, ſhould not be re- 
paired by this action. The caſe might be different as to conſequences that are 
neither neceiſary nor immediate: It, for inſtance, one let of rioters had broken 
in on the 7th of June, and deſtreyed the houſe, leaving the goods in it, and, 
the next day, another paity had come to the houſe ſo left, and robbed it of the 
furniture. It is here found by the jury, according to the truth of the tranſac- 
tion, that the deſtiudtion of the houſe, of the furniture, and of the garden, 
was done by the ſame rioters, at one and the ſame time; That the rioters, 
in demoliſhrng the houſe, did damage to the garden, c.“ It ſeems, there- 
fore, to he by no means, any ſtretch of the act to give it this conſtruction, 
and the caſe ot the plaintiff would not be ſo good, otherwiſe, with reſpe& to 
furniture, &c, as it was before, As to the argument urged, with great inge- 
nuity—Of the inconvenience which mutt attend this conftruttion, becauſe of 
the uncettainty, in the firſt place, as to what furniture was in the houſe, and, 
in the next place, the ſtill greater uncertainty what the value of that ſu: niture 


was; whereas the building is viſible, all know what it has heen, there muſt 


neceſſarily be perſons qualified and competent to give a rolerable eſtimate of it, 
and the public cannot be liable to much impoſition on that account—That a- 
gument has, undoubtedly, a very ipecious appearance; but it amounts to no 
more than this, that a caſe may happen, where the wife and benevoient pur- 
poſes of the law may be perverted to a traudulent intent The preſent initance, 
which has brought a great number of theſe caſes before the conrt, has proved 
it to be poſſible to guard againſt the Hundred's being charged beyond the real 


damage; though there might, at ürſt, be ſonic ground to luipect that the ima- 
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Q 
1781. caſe from both the others. The new felony created by the 
LJ ſtatute, in the fourth ſection, is clearly confined to the de- 
Hyyvz ſtruction of the buildings themſelves, and the ſixth ſection 
ul refers to the fourth, and ought not to be carried beyond it. 
The intention of the legiſlature was to ſubſtitute the relief 

againſt the hundred, for the remedy by action of treſpaſs 

againſt the individual offenders; the civil remedy againſt 

them being merged in the felony. Upon this principle, the 
conſtruction muſt be, that the hundred is only to anſwer tor 

ſuch damages as aroſe from the felouious part of the of- 

fence. The ſtatute is to be conſidered as penal, not only 

againſt the rioters, but againſt the inhabitants of the hun- 

dred; for it fubjeAs them to the damages, as a puniſhment 

for not preventing the miſchief. Indeed, to conftrue a law 

as remedial in one part, and as penal in another, ſeems in- 
conſiſtent ; and, ſince this law is, in many reſpects ſo high- 

ly penal, it ought to receive the ſtricteſt interpretation. Tt 

may be ſaid, that, unleſs the Hundred were to be held lia- 

ble for the furniture, the ſufferer would be in a worſe ſitua- 

tion than before, becauſe, now, as the offender is made à 

felon for demoliſhing the building, the remedy againſt him 

for deſtroying the furniture is alſo gone. But there are 

other inſtances of a like fort, where the remedy againſt the 

Hundred is not co-extenſive with the loſs of remedy againſt 

the offender. For inſtance, in caſe of robbery, the Hun- 

dred is not liable if the robber is taken within 40 days after 

the crime was committed (a), nor, in caſes under the black 

act (&), if the offender is convicted within fix months. If 


gination of the party and his friends would exaggerate the amount of it. In 
moſt of the actions that have been tried, the loſs in reſpect to furniture has 
been calculated with very tolerable preciſion; and, if care is taken on the part 
of thoſe who are to anſwer for it, (and, from the multitude of caſes, which 
unfortunately happened-laſt ſummer, it appears that care may be taken, ) there 
is no great reaſon to believe that a jury will be deceived by an over-rated 
eſtimate of the injury which the party has ſuſtained. in that ſpecies of 
property. If it is liable to fraud, it is a fraud of a nature open to de- 
tection ; and, by a reaſonable diligence on the part of thoſe affected by 
the conſequences, it may be prevented. It is not like the caſe of an action 
againſt the Hundred upon a robbery, where the value reſts ſolely in the eſti- 
mate of the party, and you are obliged to depend on his honeſty. The argu- 
ment, therefore, has not ſuch weight, as at firſt it ſeemed to carry with it, 
But, if it had much more than it has, it would not be ſufficient to controul 
the operation of the act in a caſe which falls within its principle. Therefore, 
upon the whole, we are of opinion, that the plaintiff ought to have all the 
damages the jury thought fit to give; that he is entitled to recover for the de- 
ſtruction of the furniture, and of the garden, as ſuch deſtruction is found to 
be the immediate conſequence and effect of the deſtruction of the houſe, and 
done at the ſame time. | | 
(a) 13 Ed. 1. cap. 1. 23 Ed, 3. cap. 11. 27 El, cap, 13. 8 Geo, 2. cap. 16. 
(6) 9 Geo. 1. Cap. 22. 
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the contents of a houſe, furniture, c. had been meant, 
they would have been ſpecially mentioned in the act. 

Lord MANSFIELD was preſent, but declined giving any 
opinion. 35 : 

WI1LYES, Juſtice, —According to this verdict we muſt 
conſider the demohſhing of the goods and the pulling down 
of the houſe as one tranſaction, committed at one and the 
ſame time. The jury go (till farther, and ſay that the 
goods were in the houſe. Then comes the negative part of 
the finding; but that does not ſtate the deſtruction of the 
furniture to have been a ſeparate act. It was already found 
to have been the ſame. It would be overturning the good 
ſenſe of the ſtatute to reſtrain it in the manner contended for 
by the counſel for the detendants. The ſixth clauſe I rather 
conſider as remedial. It may be ſaid to be penal as to the 
Hundred, but it is certainly remedial as to the ſufferer, 
The words are, that the inhabitants of the Hundred in 
which ſuch damage ſhall be done, ſhall be liable to yield da- 
mages to the perſon or perſons injured by ſuch demoliſbing or 
pulling down. What damages? The value of the houſe 
is not the whole of the damage. 
worth twice as much as the building. The deciſion of the 
court of Common Pleas goes full as far as this caſe, (though 
there were in that caſe no negative words in the finding,) 
for it extended the remedy to damages out of the houle. 


| But in Ratcliffe: v. Eden, there was what was tantamount. to 
this negative finding, for it was not ſtated that the houſe 


was demoliſhed or pulled down wholly or in part, and if any 
thing is to he implied, it is rather that the houle itſelf was 
not demoliſhed in that caſe, at leaſt the windows, ſhutters, 


and doors, were only ſpecified in the caſe, and it was not 


even ſtated that the houſehold goods were deſtroyed by means, 
or in conſequence, of the demolition of any part of the houſe. 
It rather ſeems that the rioters merely broke open the doors 
and windows, for the purpoſe of getting into the houſe, In 
point of policy, the conſtruction contended for on the part 
of the plaintiff is certainly to be preferred, if the cafe were 
new, which it is not. I think the plaintiff entitled to reco- 
ver for the furniture as well as the houſe. 

ASHHURST, Juſtice,.— I am of the ſame opinion. If the 
demoliſhing of the furniture had been a feparate act, I 
agree with the counſel for the defendants, that it would 
not have been felony, and that the ſufferer could not have 


recovered againſt the Hundred, But, here, being done at the 
0 . . ſame 
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ſame time, and in pur ſuance of the riotous tranſaction, it is 
to be conſidered as part of one and the ſame act. It was 
not a neceſſary, but it was an immediate conſequence of 
the demolition of the houſe. The rioters got poſſe ſſion of 
the furniture by demoliſhing the houſe. The act Was fo 
much the ſame that if one of them, had not been in the 
houſe, but had received ſome of the furniture in the ſtreet 
from the others, I think he would have been guilty of fc. 
lony, as being concerned in the riot, The two caſes relied 
on are not in myopinion to be diſtinguiſhed trom this. The 
purpoſe of the act is remedial, and therefore it ought to re- 
ceive a liberal conſtruction. | | | 

BULLER, Fuftice,—The ſtatute is ſo penned that the 
words might poſſibly admit of two conſtructions, and 
therefore it is material to conſider whether it is penal or te- 
medial; becauſe there is a well known difference in the rule 
of conſtruction, as applied to laws of one ſort, and of the 


other. Where they are remedial the interpretation is to be 


liberal, ſo as beſt to apply to the end. But a law may cer- 
tainly be penal in the one part, and remedial in another 
[4]; and that is the caſe here. There is no danger of the 
liberal conſtruction of the remedial part being extended af. 


terwards to the penal. The diſtin&ion has been too long 


eſtabliſhed for any apprehenſion of that ſort. If the clauſe 


upon which this cafe ariſes is remedial, which I think it is, 


the moſt extenſive ſenſe muſt prevail; and it was ſo held in 
both the caſes cited at the bar. Radcliffe v. Eden, was, | 
believe, the firſt caſe on the conſtruction of the ſtatute, and 
it was fully conſidered. Mr. Juſtice As ro ſaid, the ſenſe 
of the act was, that the damages to which the party offend- 
ing would have been liable, at common law, ſhould be 
transferred to the Hundred. Mr. Juſtice As HHU RS ſta- 
ted, as a ground of his opinion, that the whole was one 
act, and, my Lord, after having given a full opinion at 
firſt, added, afterwards, “ do not conſider the demolition 


of the houſhold goods as conſequential, but as part of 


< the at.” A miſtaken idea that the caſe was not delibe- 
rately decided was thrown out in the Common Pleas, and 
produced two arguments in the caſe of Wilmot v. Horton. 
It is not poſſible to diſtinguiſh either of the two from this, 
on any fair principle. In the laſt Lord Lou6HBoRoUGH, 


in delivering the opinion of the court, ſtated the deſtruc- 


tion. of the goods, Ec. as the immediate, not the neceſſary, 
conſequence ; fo that they did not decide, as has been ſup- 


[4] Bones v. Booth, C. B. M. 19 Geo. 3. 2 Blacks. 1226, 1227s 
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ofed here in the argument for. the defendants, on the 1781. 
ground of the one fort of damage having been the ne- N 
ceſſary conſequence of the other. The deſtruction of the 3 
furniture was not, in either of the caſes, the neceſſary con- cg ax. 
ſequence of the demolition of the houſe ; becauſe it was part | 
of the ſame act. There are, therefore, two prior deciſions 
in point; and, if the queſtion were more doubtful, it muſt 
de governed by thoſe deciſions. But, independent of au- 
thorities, as the clauſe is remedial, it muſt receive a liberal 
conftruQion. As to the ſuppoſed difficulty there may be in 
aſcertaining the quantum of damages from the deſtruction of 
furniture (a), it is more capable of proof than the value of 
the houſe, where the ſtate of the timbers, Sc. is often 
inviſible, whereas the quantity and quality of the 
furniture muſt be known, in moſt inſtances, to many wit- 
nefſes; and nothing more will be to be done, in theſe caſes, 
to eſtimate the loſs, than what is neceſſary in every action 
of trover for houſchold goods. 

1 | Judgment for the plaintiff, 


(% This was a topic argued at the bar, in the argument here, and much 
relied on in the caſe of Milniot v. Horton. 


STONE againſt FORSY T He | 
8 Friday, 
| 22d June, 
55 UE being joined on a plea in bar to an avowry for The will of a 
rent in arrear, the cauſe was tried before Lord Ma Ns- feme covert, au- 
FIELD, at Guildhall, at the Sittings after laſt Hilary Term, — none Au 
and a caſe reſer ved, which ſtated ; That Ann Wilſon wi- marriage ſettle- 
dow, being poſſeſſed of a leaſehold eſtite, for a long term ment, cannot be 
of years, and money and goods, and having two children, e eee 
prepared ber will, (which was ſet forth in the caſe, in bac perſonal proper- 
verba,) by which the gave the leaſehold eſtate, and her mo- ty vill or may 
ney and goods, to her executors therein named, in truſt for drove 
her children. The will concluded thus.— ““ In witneſs 
* whereof, I have hereunto fet my hand and ſeal, be 27th 
* day of March, 1779, Ann Wilſin. Duly atteſted by 
John Croutb, and Jobn Davies.“ That, in contemplation 
of a marriage with the defendant, the ſaid Ann Pilſon had 
entered into articles to the tollowing effe&t.—** Articles of 
agreement made the 17th of April, 1779, between, Ie.“ 
—That the articles recited an intended marriage between 
her and the defendant, aud that it was agreed, that ſhe 
| | 8 ſhould 
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1781. ſhould have all her leaſehold eſtate, money, c. for her fe- 


tion of the two inſtruments, the will, and the articles; for il 
the will was poſterior to the articles, though executed the 
ſame day, it was then valid, and the defendant had no title; 
but Lord MANSFIELD ſaid another queſtion would firſt 
ariſe, viz. Whether the court could take any notice of the pa- 
| | per 


— partate uſe. That, for that end, the defendant covenanted 4 
SToN® and e agreed with one of the perſons, made an executor by 21 
: * the will, as a truſtee for the wife, that, notwithſtanding the 5 
1 þ intended marriage ſhould take effect, and, from and after MW 
the ſolemnization thereof, the leaſehold eſtate ſhould he * 
held and poſſeſſed by ſuch perſon, and to ſuch uſes, as ſhe 8 
ſhould,- at any time during her life, limit, give, demite, or- 8 
der, appoint, or diſpoſe of, either by her- laſt will and teſ- * 
tament, in writing, or by any other writing, purporting or 8 þ 
intending to be her laſt will and teſtament, or by any other 1 
writing, to be ſigned with her hand, or to which ſhe ſhould on 
ſubſcribe her mark, in the preſence of two or more credible us 
witneſſes; that the defendant would permit and ſuffer her to | 
make ſuch will, or other writing, as aforefaid, and that be [1 
evould permit and ſuffer ſuch will thereafter to be made, Wil there 
to be fully proved by the executors in ſuch will named, Ml 
and probate of ſuch will to be had and taken as uſual ; and that yy 
the perſon or perſons to whom the ſaid Ann ſhould give and [2 
diſpoſe of her ſeparate eſtate, by her will or any other writ. , 
ing that ſhould be ſigned, ſealed, and executed, by her, in be 
the preſence of two or more credible witneſſes, as aforeſaid, WM al! th: 
ſhould, and might peaceably enjoy the ſame. That the ſaid Mt or, 
will and marriage articles were both executed on the ſame day, ng 
5 at the ſame place, and before the ſame witneſſes. That the the 
marriage was ſolemnized on the 27th of April, 1779, and Fong, 
Ann Wilſon died the 31ſt of December, 1779. That the fad Wi 2, 
will had not been proved, but letters of adminiſtration of the found 
eſtate and effects of the teſtatrix had been granted to the de- n, 
fendant. That the will had been offered to be proved, but * 
Probate was refuſed, only becauſe, upon the face of the ar- ae, 
ticles, the will bore date before the articles. * 1 
The queſtion ſtated for the opinion of the court was, whe- ns 
ther the will was a valid diſpoſition of the effects of the wife. Nantis. 
If it was, a verdict to be entered for the plaintiff, and vi p ys 
verſa. og | 1 5 | differe 
This caſe was to have been argued this day, by Bower for — 
the plaintiff, and Morgan for the defendant. 
Bower ſtated the queſtion to be a mere queſtion of pte. 
ſumption, as to the priority in point of time in the exccu- een 
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per called a will, tilt proved in the Eccleſiaſtical court. 


Brwer, upon this, contended, that, though called a will, 
yet this, in truth, was not one, in a ſtrict legal ſenſe, but 
an appointment, and, therefore, did not require a compli— 
ance with the rules reſpecting wills properly fo called. But 
his Loordthep faid, it had been ſettled, that, before you can 
come into Chancery, on a title to perfonal property, under 
the will of a feme covert [1] to whom a power of deviſing 
is re erved, ſuch will muſt be proved at the Commons; 
and that the ſame rule, muſt prevail: in a court of law: 
that if the Eccleſiaſtical court would not grant probate, the 
proper courſe was to appeal to the Delegates. | 
The Poſtea to be delivered to the defendant [2]. 


[1] Though this was executed before the marriage, yet, as the marriage, if 


there had been no power reſerved by the articles, would have revoked it (a), 


and it could only be valid on the ſuppoſition of its being executed ſubſequent 
to, and authorized by, them, it muſt be conſidered exactly in the ſame light 
as if made after the marriage, . 

[2] There were ſeveral avowries on the record, and iſſues joined on all; 
and, the jury having found for the plaintiff on all but that on which the caſe 
was reſerved, afterwards, in Trinity Term, 22 Geo. 3. Morgan obtained a rule 
to ſhew caufe why the Maſter ſhould not allow the defendant the full coſts on 
all the iſſues. He contended, that a defendant or avowant in replevin, is an 
actor, and to many purpoſes conſidered in law as a plaintiff, That different 


avowries, therefore, ought to be looked upon as different counts in a declara- 


tion, and that when ſeparate iſſues are found on different counts, and any one 
of them is found for the plaintiff, he is allowed the colts of the whole record. 
Vide ſupra, Butcher v Green, E. 21 Geo. 3. p. 652.) That, by Y 5, of Anz. 
cap. 16, if any ſpecial matter pleaded by virtue of that ftatute by any defendant 
tenint, or plaintiff in replevin, ſhall be judged inſufficient on demurrer, or 
found for the plaintiff or demandant on verdict, coſts are given; but that it 
could not be ſuppoſed, that, in the general words * defendants or tenants,” 
were included uwowants Or defendants in replewin ; and if they were not includ- 
ed, they ought, upon general principles, to have their full coſts, in ſuch a 
caſe, becauſe, if any one of the avowries is found againſt the plaintiff, it ſhews 
that he had no cauſe of action. On Wedneſday, the 5th of June, 1782, Wal- 
lice and Bower ſhewed cauſe; and Lord MansSFIELD, WiLLES, and Bur- 
IIR, Juſtices, (ASHHURST, Fr:/tice, being abſent ) were clear, that an avow- 
ant is a defendant within the meaning of the act, and ſaid, it had always been 
ſo confidered in the taxation of coſts. : 


Indeed if it were not ſo, there would be no authority under ſ. 4. to plead | 


different avowries. 


(a) Vide ſupra, Brady v. Cabitt. p. 34 to 40. 


Vide Coan v. Bowles, B. R. H. 2 & 3 Will. & My. where it was held, that 
an avowant is not a plaintiff within the meaning of 3 Hu. 7. cap. 10. ſo as to 
be entitled to colts on the affirmance of a judgment in his favour upon a writ 
ot error, Cartb. 122. 4 Mod, 7. 1 Show. 13. 165, 1 Salk, 95. 205. 
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Doe, Leſſee of Sir WILLIAM GiBsows, Bart, 
= =" ggainſt Porr and others. 
26th June. 


If a lord of a ma- PON an ejectment, tried before Lord MansF1try, 
eas M1 at the Situngs for MIDDLESEX, a caſe was reſerved 
the manor in fee 5 N ; 
for the opinion of the court, the material part whereof was 
copy-holds held By leaſe and releaſe, dated the 29th and 20th of March, 
pod ge er N 1754, the manor or lordihip of Stantbell, with the rents of 
ders of them to aſſize, rents of the freehold and cuſtomary tenants, and all 
himfelf in tee, rights, privileges, and appurtenances, to the ſaid manor be- 
they ſhalt enure > . . 
to the benefit of longing, and divers freehold lands, and alſo the manor of 
the mortgagee 3 Shepcotts, alias Hammonds, with the rights, members, and 
and a ſettlement appurtenances thereof, and divers freehold meſſuages and 
by the lord of all ; 4 
his eſtate mort- lands, were, for a valuable conſideration, conveyed by the 
gaged to A. ſhall truſtees of the Earl of Dunmore deceaſed, to Dir John Gib. 
ur cls eee bons, and his heirs. By indenture, dated the 2d of April 
ef fach farren- following, Sir Jahn Gibbons mortgaged all the aforeſaid pre. 
dered copy- hold. mrſes.to the ſaid truſtees, for a term of 1000 years, tor ſecu- 
9 eee ring 10,00c/. and intereſt, being the ſum he was de ficient 
mortgaged pre- Of paying for his original purchaſe. By leaſe and releaſt, 
miſes, and after- dated che 7th and 8th of April, 1755, Sir Jobn Gibbons mori- 


Wards pays off aged in fee, to Agatha Child, the maners and premiſes þ 


— N purchaſed by bim as aforeſaid of and from the truſtees of the 


gee conveys the Earl of Dunmore, and therein particularly mentioned, for 
an; regu ſecuring 20,000/. and intereſt, out of which ſum the 
for the mort- 10,000/, and intereſt due to the Earl of Dunmore“ 
gagor, ſucha truſtees was paid off, and the term of 1000 years aſſigned, 
ee, fart by an indenture, dated the ſaid 8th of April, 1755, to a trul- 
— operate as a tee for the bettter ſecuring the 20, 00. which was not paid 
revocation of the at the time ſtipulated in' the mortgage. Between the time 
ike of this laſt mortgage to Mrs. Child, and the year 1767, vi 
Jobn Gibbons purchaſed ſeveral copyhold tenements and lands, 

(being part of the premiſes in queſtion,) held of the mano 

of Stanwell, and the cuſtomary tenants of whom he purchal- 

ed them ſurrendered them into the hands of the lord of the 

ſaid manor by the rod, (ſome into the hands of Sir John him. 

ſelf, and ſome by the hands and acceptance of the ſteward 

of the ſaid manor,) unto the Sir Fohn Gibbons, (who was de- 

ſcribed in the ſurrenders as lord of the ſaid manor of Stan- 

well,) his heirs and aſſigus for ever. By leaſe and relate, 

dated on the 17th and 18th of April, 1755, certain Freebell 
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mefſuages, lands, tenements, and hereditaments ſituated in 


685 
1781. 


Stanwell, were fold*and conveyed to Sir Fobn Gibbons, ang 


all and ſingular the ſaid laſt mentioned meſſuages, lands, te- 
nements, and premiſes, were, by leaſe and releaſe, dated on 
the 19th and 20th of April, 1755, mortgaged in fee to 
Mrs. Child, for the further ſecuring the 20,000 J. By leaſe 
and releaſe, dated on the 3Zoth and 31ſt of Auguſt, 1771, in 
conſideration of a marriage then intended between the leſſor 


of the plaintiff, (the eldeft fon of Sir Jobn Gibbons,) and his 


now wife, ard of her marriage portion,---(after reciting that 
dir John Gibbons was ſeiſed of all that the manor, or reputed 
manor or lordſhip of Stanwell, and of the manor of Shep- 
cette, alias Hammonds, and of the capital meſſuages, and 
of divers other meſſuages, mills, lands, tenements, and he- 
reditaments, which he purchaſed from the truſtees of the 
Larl of Dunmore, ſubject to a mortgage thereof made by 
him to Agatha Child)---Sir John Gibbons conveyed to Wil- 


lam Buller, and Joſeph Pickering, in fee, all that the manor. 


or lordſhip of Stanwell, with the rights, members, jurifdtc « 
tions, privileges, rents of, aſſize, rents of the freehold and 


cuſtomary tenants, and all other the appurtenances there- 


unto belonging, and alſo all that the manor of Shepcotts, 


alias Hammonds, with the rights, members, and appurte- . 
nances thereof; and all and fingular the meſſuages, lands, 


tenements, hereditaments, and premiſes therein particularly 


deſcribed, and are the ſame premiſes which be purchaſed of tbe 


ſaid truſtees of the Earl of Dunmore, and which were con- 
veyed to him by the indentures of the 29th and zoth of 
March, 1754, and alſo compriſed in the mortgage to the 
laid Agatha Child, of the 7th and 8th of April, 1755, to fe- 
cure an annuity of 1000 J. out of the ſame to the leſſor of 
the plaintiff, during his and his father's joint lives, and to 
the intended wife of the leſſor of the plaintiff, after the 
death of her faid intended huſband, as her jointure, and, 
ſuhject thereto, to the uſe of Sir Jobn Gibbons for life, re- 
mainder to truſtees to ſupport, &c. remainder to the uſe of 
the leſſor of the plaintiff for life, with ſeveral remainders 
over, and the ultimate remainder to Str John Gibbons in fee. 
On the 22d of November, 1772, Sir John Gibbons made his 
will, whereby, after reciting the laſt- mentioned leaſe and re- 
leaſe of the 3oth and 31ſt of Auguſt, 1771, be deviſed the 
reverſion in fee of the 141d manors of Stanwell and Shepcotts, 
alias Hammonds, and all the lands, hereditaments, and pre- 


miſes which be purchaſed of the truſtees of Lord Dunmore de- 


caſed, to Dr. Eraſmus Saunders (ſince deceaſed), and Joſeph 
Pickering, in fee, upon certain truſts and to certain uſes not 
| material 


= 


Dos 
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1781. material to be ſtated. The will then recited; that he had MW co 
KA made ſeveral very conſiderable purchaſes of ſeveral other an 
Dor real eflates at Stanwell aforeſaid, and elſewhere in the ſame in 
Pari. County, ſince the purchaſe of his ſaid manor of Sante 7. 
and other premiſes therein before mentioned made of the Wi 

truſtees of the Earl of Dunmore, and he thereby pave o m. 

the ſaid Dr. Eraſmus Saunders, and Foſeph Pickering, an hi: 


| | their heirs, all other his meſſuages, lands, hereditament, MW co 
| and real eſtates at Stanwell, or elſewhere in the ſaid county di 
| (of Middlefex), with their appurtenances, (except ſuch thi 
ij parts thereof as were incloſed within his gardens and park,) thi 
kl in truſt to fell and diſpoſe thereof, and, with the money) far 
i ariſing from the ſale, to pay and diſcharge all principal and all 
=_ -- intereſt due on any mortgages, or other incumbrances aſfecling ha 
| the ſaid eftate, and, from and after payment thereof, to ap- thi 
[ ply the reſidue of ſuch purchaſe monies in paying and dil. 
charging the fortunes therein before given to his younger co 
children. At the time when Sir John Gibbons made his wih 
the manors of Sfanwell and Sbepcotts, alias Hammends, were fat 
in mortgage to Mrs. Child, as before ſtated, and all the co- pri 
py hold premiſes before mentioned were purchaſed by him co 


after the mortgage made to Mrs. Child, By leaſe and te. 
leaſe, dated the 1ſt and 2d of March, 1776, in conſidera- his 


tion of the ſum of 20,000/. (Mrs. Child's mortgage mo- ani 
ney,) paid to the perſons then entitled to the fame, by Bul- | 
ter and Pickering, the truſtees in the marriage ſettlement of La 


the leſſor of the plaintiff, all the ſaid manors, and all the 
other meſſuages, lands, tenements, and hereditaments con- 
tained in the ſaid mortgage of the 75th and 8th of Ari, 
1755, and purchaſed by Sir John Gibbons of the ſaid truſtees 
of the Earl of Dunmore, were, at the requeſt of Sir 7h 
Gibbons, and of the leſſor of the plaintiff and his wife, re- 

| leaſed and confirmed to the ſaid Buller, and Pickering, and 
their heirs,*to the ſame uſes and truſts as by the marriage 
ſettlement of the 3oth and 31ſt of Auguſt, 1771, were |i- 
mited concerning the ſame, freed and diſcharged from al 
equity, terms, proviſoes, and conditions of redemption, 
By leaſe and releaſe, dated on the ſame days reſpectively, 
and made between the lame parties with thoſe laſt mention- 
ed,—after reciting that the 20,000/. and all intereſt had 
been paid, and that, thereby, the premiſes conveyed for 
better ſecuring the payment thereof were become releaſed 
and diſcharged, —all and ſingular the capital meſſuage, and 
all other meſſuages, lands, tenements, hereditaments, and 
premiſes, in the leaſe and releaſe of the 19th and 20th of 
April, 1755, mentioned, were duly granted, releaſed, and. 
i | - conveyed 
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conveytd to the uſe of the ſaid Joſepbh Pickering, his heirs | 
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and aſſigns, free from the proviſoe of redemption contained CW NJ 


in the releaſe of the 20th of April, 1755, in truſt for Sir 


John Gibbons in fee. Sir Fohn Gibbons died in June, 1776, 


without revoking or altering his will, greatly indebted to 
many perſons by bonds; leaving the leſſor of the plaintiff 
his heir at law: And the ſurviving truſtee under the will, 
conceiving himſelf entitled to the premiſes contained in the 
different ſurrenders herein before mentioned, and alſo to 
the freehold premiſes contained in the leaſe and releaſe of 
the 17th and 18th of April, 1755, had agreed to ſell the 


lame to pay Sir John's debts, but the leſſor of the plaintiff 
allo conceiving himſelf entitled to the ſame premiſes, he 
hath brought this ejectment for the recovery of the poſſeſſion 


thereof. x 

Upon this caſe, the queſtions ftated for the opinion of the 
court, were; | . 

1. Whether the leſſor of the plaintiff, as heir at law of his 
father, or as tenant for life in poſſeſſion of the eſtates com- 


priſed in his marriage ſettlement, is entitled to the premiſes 


contained in the ſaid ſurrenders? _ 
2. Whether the leſſor of the plaintiff, as heir at law of 
his father, is entitled to the premiſes contained in the leaſe 
and releaſe of the 17th and 18th of April, 1755? . 

On Tue/day, the 19th of une, the caſe was argued, by 
Lawrence tor the plaintiff, and Wilen for the defendant. 
| 00 arguments for the plaintiff were to the following 
effect. | 

1/7 Dueſtion.—On this part of the caſe; it was contended ; 
1. That the copyhold lands paſſed to Sir William Gibbons 
for life by the terms of the marriage ſettlement: or, 2. That 
they were not compriſed in the will of Sir Fobn Gibbons, and, 
therefore, deſcended to Sir William, as his heir at law.— 
1. The copyhold lands were parcel of the manor of Stanwe!!, 
for they are ſtated to have been held of the manor, and, in 
contemplation of law, cuſtomary lands held of a manor are 
parcel thereof. The freehold intereſt 1s in the lord, for 
which reaſon the copyholder cannot preſcribe in a gue e/tate. 
The forms of conveyancing, as well as thoſe of pleading, prove 


the ſame poſition; for copyholds paſs by ſurrender to the 


lord, and, from the nature of a ſurrender, it can only be 


made to one who has a higher intereſt in the eſtate than the 


perſon who ſurrenders. The copyholder 1s, in point of law, 
only a tenant at will. Theſe copyhold lands, therefore, 


are 


Doz 
againſẽ 


Porr. 


— : — 
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are certainly ſufficiently comprehenſive to include them: k 
for they not only mention © manor or lordſhip,” but alſo p 
& all ights, privileges, and appurtenances thereunto be- i 
« longing.“ Sir Foba Gibbons, as mortgagor in pollcſſion, 7 
could do no acts to injure or diminiſh the: ſecurity of the 2 
mortgagee ; though he might do ſuch as ſhould: tend to her 0 
advantage. He might take a ſurrender, or an eſcheat, {gr : 
the benefit of the mortgagee. Do it is ſettled, “ that, if . 


% one who has a manor deviſe it, and, after a tenancy ef. 
& cheat, that ſhall paſs by the deviſe as part of the manor,” 
Bunter v. Cote (a). The ſurrenders to Str 1 Gibbons, 
were the mere determinations of eſtates at will in parcel af 


the manor mortgaged to Mrs. Child. The lands ſurrendei. 155 
ed became, after the ſurrender, part of the mortgaged pte. "4s 
miſes compriſed in the deeds of the 7th and 8th of April = 
1755, and in the marriage ſettlement of Sir William Gibbons, a 
and, therefore, after the redemption of the mortgage, and + 


the death of Sir Fobn, they veſted in Sir William as tenar q 
for life.—2. But, if the court ſhould think the ſettled eſtate 4 


confined to ſuch lands as Sir John had at the time of the | 
firſt mortgage to Mrs. Child, Sir William will be entitled 19 ol 
them as heir at law, if they did not paſs by the will. Nou, i 
by the will, nothing is deviſed but a reverſion in the manor, 
and the freehold eſtate, (excluſive of the manors,) which he y 
purchaſed afterwards. 5 rt | | CN 
2d Dueſtion,—There are alſo two grounds upon which xy 
Sir William's claim to the freehold purchaſes of his father s 
may be ſupported.---1. The purpoſe of the ſecond deviſe ri 
was to pay off mortgages and other incumbrances affeQing u 
the lands, and which were a real lien, and would be; 2 
charge upon them into whatever hands they might come, 1 
Now, after the mortgage on the freehold purchaſe was pa | 
off, there were no incumbrances on the freehold eftate that * 
would have followed it into whatever hands it came. IH U F 
teſtator is not /tated to have left any bonds which would 4. din 
fect the land. Before the ſtatute of 3 Vill. & Mar. cap. 1. Wi : c 
lands in the hands of a deviſee were not liable to bond - : 
debts, and, ſince the ſtatute, it has been held. “ that! mans 
bond is not a lien upon theland 3?” Parſiowe v. Weedon (6) all ; 


If an heir at law ſell the lands, a bond creditor cannot fol: 


low them. The purpoſe of the deviſe to the truſtces te. gif 


ing, therefore, fulfilled before the teſtator's death, the de- 0 
viſe itſelf became void But, 2, If this conſtruction ſhoull 


nor, 
1 71 | | F 
(a) B. R. M. 6 Ann. 1 Salk. 237, 238. vu 
(5) Cane. Trin. 1718. 1 Eg. Ca. 149. ole a 
| | not have 
(a) 


3 
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1 not be adopted, ſtill, an event happened after the making 1781. 

yi the will by which that part of it which relates, to the free 
* hold purchaſe was revoked. It is an eſtabliſhed rule, that, Don 


if the nature of a teſtator's intereſt is altered after the de- 1 5 


- 5 viſe, fuch alteration operates as a revocation in Jaw pro fan- 
Ne ts. Thus, if a man, ſeized in fee, make a will of lands, 
N oy and, rwards, make a feoffment, or levy a fine, to the 
we uſe of Mmſelf in fee, though he is in of the old eſtate, yet 
. this is Frevocation. 1 Relle's Abr. 614, 615. Now, in this 
365 caſe, at the time of the will, the legal eſtate was in Mrs. 
aa. 0 (bild, and, after the will, was transferred from her, and 
hs conveyed to Pickering, and, though the equitable intereſt _ 
4p may have remained tlie fame after the conveyance to Picker= 
Ari ing, )et, there having been an alteration in the legal eſtate 
3 5 atier the will, that ſhall operate as a revocation ; tor it was 
2 determined, in the caſe of tbe Earl of Lincoin v. Rolls (a), 
RR that equitable and legal eſtates, as to implied revocations, 
. by a upon the ſame footing, and are governed by the ſame 
rules. | 
wy Nc or the defendant, the ſubſtance of the arguments was as 
5 ows: | | | 
hs t Tueſtion— 1. All the intereſt which Sir Fohn Gibbons 
* had in the manor of Stanwell at the time of the firſt mori- 
| gage certainly paſſed by the marriage ſettlement to the leſſor 
which of the plaintiff; theretore, the freehold intereſt in the whole 
Ps paſſed; but the copy hold intereſt did not paſs, becauſe that 


deviſe 
FeCling 
| be 1 
COme. 
as paid 


was not in Sir John at the time of the mortgage. The co- 
pyhold intereſt is a diſtin permanent thing, taken notice of 
by the law, and was, in this caſe, in divers perſons diſtinct 
irom the lord, at the time of the mortgage. As ſoon as 
the mortgage became forfeited, Mrs. Child had an abſo- 
lute eſtate in fee-ſimple in the manor, or freehold part; 


mY and Sir Fobn, from that time, was only her tenant at will, 
214: Under thoſe circumſtances, the ſurrenders were made to 
60. l. him in ſee. It is not true, when a tenant of a manor, either 
» bond for a leſſer eſtate, or in fee, takes, by ſurrender or forfeiture, 
Ne a copy-hold eſtate held of the manor, that the copy hold is 
Jon (6 thereby extinguiſhed, and blended in the manor. In the 
ot fol hiſt caſe, the qualified holder of the manor cannot ex- 
as 3 bguiſh it ; for, if he lets it for years by indenture, it will 


mg} ſill continue demiſeable, as copyhold, by the reverſioner. 
| ſhould In the other caſe, i. e. where he is tenant in fee of the ma- 
nor, he may extinguiſh the copyhold by granting it out by'a 
deed or common law conveyance, for after that it would 

loſe an eſſential quality of copyhold, becauſe it would not 

not WF have continued deniiſeable by copy of court roll; but, in 


— — — ——— — Fog = - ns _ 
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(a) Dom. Proc. T. 2696. Show, Parl. Caſcs 154. S. C. 1 Eg. Ca 411, 412. 
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that caſe, till he does, the copyhold intereſt only continves 


If Sir Jobn Gibbons had had no intereſt in the manor at the 
times of the ſurrenders to him; if, for inſtance, Mrs. CHI 
had, before that time, taken poſſciſion of it by <jeQracnt, 
he might have compelled her to admit him as tenant ef 
the ſurrendered copyholds. Being tenant at will under 
her, at the time the copyhold intereſt was ſuipendcd, 
he could not admit himſelf; but, as ſoon as his te— 
nancy at will ſhould have ceaſed, by a ſeverance of the 
poſſeſſion of the manor, and of the copybold, he could 
have obliged her to admit him; and ſhe would have bcen 
entitled to all the incidental ſervices from him. This 
doctrine is clearly explained in Frencbe's Caſe (a). and in tiat 
of Coneſbie v. Ruſey ((b)—2. It theie copy hold lands ate 
not comprehended in the ſettlement, they muſt be con- 
ſidered us having paſſed by the will, There are certain. 
Iy words ſufficient for that purpoſe, viz. © All other my 
„ meſſuages, lands, hcreditaments, and real eſtates.” That 
general words like theſe will pais copyhold, as well as 
treehold lands, has often been determined [1]; as in Acher- 
ley v. Vernon (c), and Doe, Leſſee of Pate, v. Davy (d) [2]. 


[1] The words of the ſtatute of 27 Fliz. cap. 4. f. 2 againſt covinous ard 
fraudulent conveyances, are, lands, tencments, or other hereditamgnts hatſo- 
ever.“ In the Law of N. Pr. p. 108. Ed. of 1775, a caſe is ſtated, where 
Bl-7icowe, Juſtice, ſaid, that copy holds are not within thoſe words; but, in 
Doe, Leſſee of Watſon & others, v. Rutleſge, (B. R. M. 18 Geo. 3.) Lord Man- 
feld ſaid, that Dictum was of no authority, and ought to be rejected; and 
Afton, Juſtice, ſaid, he remembered a caſe, where general word: ot thai ſoit 
had been heid to comprehend copyholds. The court, however, in that cas, 
deſired it might be underſtood, that they gave no decitive opinion on the point, 

By 13. Eliz, cap. 7. ſ. 2, commiſſioners of bankrupt are authoriſed to di. 


| Poſe of all the banbrupt's lands, tenements, or hereditements as well copy or cuſti- 


«© mury-bold, as freehold,” by which it would ſeem, that the legiſlature, at that 
time, thought the general words as applicable to copyhold as to freehold. 
[2] That caſe was as follows: Williem Dawy, by his will, dated April 
1767, and atteſted by three witneſſes, after ſeveral general and ſpecitic deviſes 
and legacies, made the following refiduary deviſe; “ And as 0 all the reit 
and retidue of my eſtate, of what natvre, kind, or quality ſoever, I give and 
bequeath the ſame unto my brother William Pata, his heirs, executors, and 
adminiſtrators, according to the nature of the reſpective eſtates. On the 16th 


of May, 1768, the teſtator purchaſed, and was admitted to, a copyhold ettat 


in fee, at Hump/tead, and, at the ſame court, ſurrendered it to ſuch uſes as le 
ſhould, by his laſt will in writing, limit and appoint. On the 18th of Novem 
ber, 1769, he made a codicil, atteſted by three witneiſes, reciting, that he 
had made his will in 1767, by which he had deviſed certain fee-tarm rents 
and now, by this codicil, he gave thoſe rents to Mrs. Davy, for the term 0 
her natural life, and gave her the houſe at Hyumpſtead tor lite, &c. and fome other 
ſpecific legacies, and then followed this clauſe ; And I do ratify and confirm 


« i} 
(a) B. R. M. 18. & 19. EI. 4 Co. 31, a. b. 
(5) B. R. E. 38. EI Gro. EL. 459. 


(e) In Canc. M. 10 Geo. 1. 9 Mad. 68. 10 Mod. 518. Com. 38 1. 
(0. B. R. M. 15 Geo. 3. 5 | 
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It is true, theſe copyholds were not ſurrendered by Sir John 
Gibbons to the uſe of his will, but he was in a ſituation 
with regard to them, at the time of making his will, 
which rendered that impoſlible ; for he was tenant of the 
manor itſelf, under Mrs. Child, and could not ſurrender to 
himſelf. But it will not be denied that the copyholds were 
diſtendible, and if ſo, they were deviſeable ; thote terms be- 
ing convertible, according to the doctrine in Selwyn v. Selwyr 
(a), as ſtated by Lord MANnsvItLD in delivering the opini- 
on of the court in Ree v. Griffths (b). | 

2d Duerſiion — 1. The argument drawn from the word 
„ jncumbrances,“ in the deviſe of the freehold lands, loſes 
any effect it might otherwiſe be imagined to have, when it 
is conſidered that the object of the deviſe to the truſtee was 


not ſolely to pay the debts ; for the reſidue of the money ari- 


ſing from the ſale is directed to be applied to the payment 
of the younger children's tortunes, and that truſt is not pre- 
tended to be yet fatished. This ſuperſedes the neceſſity of 
ſhowing what however ſeems pretty clear, viz. that „“ other 
incumbrances”” muſt be conſtrued to include bonds.—2. As 
to the ſuppoſed implied revocation, Sir oh Gibbons, at the 
time of the will, had only an equitable eſtate ; the legal in- 
tereit was in Mrs. Child. In like manner, at his death, 
as well as during the intervening period of time, he had but 
a1 cquitable eftate. The legal title had indeed ſhifted from 
Mrs. Child to Pickering, but the equitable title had remained 
unaliered in the teflaror. Now, that a will is not revoked. 
by the mere change of a truſtee, was directly and folemnly 
decided in the court of Chancery, on a rehearing, and after 
full argument at the bar, in a recent caſe of Watts and others, 
v. Fullarton (c) ; the circumſtances of which caſe were theſe. 
William Watts, by his will, dated the 11th of May, 1762, 
devited all his real eſtate in Berkſhire, to certain truſtees, 
and their heirs, to the uſe of his firſt and ſecond fons, and 


© all and every the gifts, deviſes, and bequeſts, contained in my ſaid will, ex- 
«« cept what 1 have hereby altered, and I do defire, that the preſent writing 
* may be annexed to, accepted and taken, as a codicil to my (aid will, to all 


_ © intents and purpoſes.” At the time when the will was made, he had no 


copyhold lands. The queſtion was if thoſe acquired afterwards paſſed by the 
will. The court held that they did; that the words in the will were ſufficient 
to paſs copyhold property, and that the effect of the codicil was to operate as a 
republication, and to bring the will to the date of the codicil; and for this 
they relied on Acherley v. Vernon, as reported by Comyns, as an authority in 


point, 
(4) B. R. M. 1 Geo. 3. 2 Burr. 1 131. 1 Blackſ?. 222, 251. 
(% B. R. M. 7 Geo. 3. I blackſt. 605, 606. S. C. 4 Burr. 1952, 1962. 
(c) In Canc. J. 14 Geo, 3. 


XX 2 „ fir ſt 


691 
1781. 


Do 


aginſt 
PoTT. 


Ea <. 


_ 


— * 


2. > 


E:! 77 —— —— — 8 a 
— m — = — — 


692 


1781. 


Dox 
uinſt 
or r. 


CASES IN TRINITY TERM 


firſt and ſecond daughters, ſucceſſively in ſtrift ſettlement, 
with remainder to his own right heirs. On the 29th of 
February, 1764, he made a codicil to this will, reciting, that, 
ſince the publication thereof, he had contracted with the 
Duke of Kingſton, for the purchaſe of certain lands in Buck- 
ingbamſbire, and, thereby, directed the truſtees and execu- 
tors in his will, out of the reſiduum of his perſonal eſtate, 
to pay the purchaſe money, and, on payment thereof, he 
directed, that the ſaid purchaſed premiſes ſhould be convey- 
ed, ſettled, and limited, to the ſame uſes, and on the ſame 


truſts, as, by his will, he had limited and declared concern- 
ing his eſtate in Berkſhire, Afterwards, the teſtator Him- 


ſelf compleated the purchaſe referred to in the codicil, and 
took a conveyance of the purchaſed premiſes, to certain 


truſtees therein named, in fee, in truſt tor himſelf, and his 


heirs, ſoon after which he died. The bill was brought by 
the younger children, to have, (inter alia, the truſts in the 
will and codicil carricd into execution, as to the new pur- 
chaſed eſtate. The Maſter of the Rolls having omitted 10 
give any directions as to that point, the caſe came on, by 
petition and appeal, before the Lord CHANCELLOR, and 
the queſtion was, whether the conveyance of the new pur- 
chaſed lands to the truſtees, ſubſequent to che will and co- 
dicil, was not, pro tanto, a revocation thereof. The tetta- 
tor Watts, at the time of making the codicil, the thing be- 
ing in fieri, was in the nature of a mortgagor, and the Duke 
ot Kingſton a truſtee for him. Afterwards, before his death, 
the legal eſtate veſted in the new truſtees. Yet Lord Ba- 
THURST decreed, that there was no revocation, and that the 
truſts ſhould be carried into execution ; relying much on the 
general propoſition laid down by Lord Harpwicke, in 
Parſins v. Freeman (a), viz. * That, where a man has an 
«© equitabie intereſt in fee, in an eſtate, and deviſes it, and 
«© afterwards makes a conveyance of the legal eſtate to the 
« ſame uſes, this is no revocation.“ That caſe of Watts 
v. Fullarton is deciſive, being indeed ſtronger than the pre- 
ſent, for even the equitable intereſt had, there, been in ſome 
degree altered. | 
Lawrence, in reply, inſiſted; 1. With regard to the copy- 
hold lands, that it was ſufficient for his argument, that Sir 
Fobn Gibbons was Lord of the manor, in poſſeſſion at the 
time of the ſurrender. That he meant to benefit the manor, 
not to keep the copyholds diſtinẽt. If that had been his in- 


(42) In Canc. 9 Nov. 1751, 3 Ath. 741, 749. 


tention, 
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tention, he would have purchaſed them in another perſon's 


the ſettlement referred to the mortgage, yet, if all the 
words were taken together, there was enough to paſs copy- 
holds purchaſed after the mortgage, though they ſhould be 


held not to be ſubject to the mortgage. But, if they ſhould 


not be thought by the court to paſs by the ſettlement, ſtil] 
they could never be included in the will, ſince, after diſpo- 
ſing of the reverſion of the manors, and quitting that ſub- 
ject, it recites, that he had made conſiderable purchaſes of 
otber real eſtates, and then diſpoſes of © all otber bis meſ- 
« ſuages, lands, c.,“ words clearly calculated to exclude 
every thing belonging to the manors. 2. As to the free hold 
lands, he ſaid the caſe of Watts v. Fullarton was contrary to 
that of tbe Earl of Lincoln v. Rolls, and ſeemed a very ex- 
traordinary determination ; for that, atthe time of the codicil, 
Watts had no intereſt in the land afterwards purchaſed of 
the Duke of Kingſton, and nothing but a mere claim, 


Lord MANSFIELD ſaid, that, in equity, they conſidered 


ſuch a contract as that cited in the codicil in Watts v. Ful- 


| larton, as compleated, ſo as to make the ſeller a truſtee, 


and the buyer cettut que truſt ; that, if the parties had died 
before any conveyance, the heir of Matis, (had there been 
no deviſe,) would have taken theland, and the executors of 
the Duke of Kingſton, the money. His Lordſhip then 
aſked Lawrence, how the heir at law could maintain an 
ejectment for the Trechold lands, as the legal intereſt was 


| clearly in Pickering ; to which he anſwered that he conceiv- 


ed it to be now ſettled, that the title of a mere truſtee ſhall 
never be fet up to keep the cettur gue truſt out of poſſeſſion. 

The court took time to conſider till this day, when Lord 
MANSFIELD delivered their opinion as follows. 

Lord MansFleLD—Except Mr. Juſtice BULLER,—who, 
for private reaſons of connection with one of the parties, 
has declined giving any opinion, and has had no ſhare in 
our deliberations,-we are all clear in the opinion I fhall 


now deliver. This ejeCtment is brought to recover the poſ- 
ſeſſion of two denominations of land; 1. certain copyhold 


or cuſtomary tenements held of the manor of Stanwell, which 
were ſurrendered to Sir John Gibbons, prior to the ſetilement 
on the marriage of his fon, the preſent leſſor of the plain- 
tiff; and 2. certain freehold lands, which were purchaſed 
and mortgaged in fee, by Sir Jobn, then, after the ſettle- 
ment, deviſed by will, and, alter that, the morigage upon 

| | them 
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them paid off, and a conveyance of them made by the 
mortgagee to a truſtee. I will take them ſeparately ; becauſe 
the queſtions concerning them are intitely different, and in- 
dependent. | | 
1. As to the copyhold tenements, the facts, in ſubſtance, 
are ſhortly theſe—(Here his Lordſhip ſtated the material 
part of the caſe, as far as concerned the copyholds, and faid, 
he thought, under the word © manor,” all the conſcquen— 
ces and incidents would have paſſed, which, in theſe, as in 
all the common drag-net conveyances, were ſpecially enu- 


merated.) — The queſtion, on this part of the caſe, is, he- 


ther theſe copyhold tenements go by Sir William as tenant 
for life under the ſettlement, or whether they paſs by the 


will; and we are clearly of opinion that they mult go to the 


uſes of the ſettlement. To go by ſteps: After the mor. 
gage, the mortgagee in fee had a right to the manor, and 
every thing held of it as parcel thereof. In notion of law, 


the-mortgagor was only tenant at will, or, at moſt, from 


year to year. He had the loweſt eſtate poſſible. In equity 


he was lord of the manor, ſubject to the charge upon it; 


but he could do nothing to weaken the ſecurity. In both 


views it is clear what he could do in conſequence of the ſur- 
renders, He had the option, if he had been abſolutely te- 
nant in fee, either to continue the copy holds as parcel of the 
manor,—by granting them out again by copy of court roll, 
becauſe the cuſtom is not broken by their merely having 
continued 1n the lord's hand, but they may, notwithſtand- 
ing, be alledged to have been demiſed and demiſeable, by 
copy of court roll, which is all that is neceſſary,---or to ſe- 
ver them from the manor by any common law conveyance, 
as a leaſe, &c. But the manor being morigaged in fee, he 
could not ſever them, becauſe that would have diminiſhed 
the ſecurity ; for the mortgagee had a right to the ſervices, 
quit-rents, eſcheats, forfeitures, and other caſualties. It 
we conſider his legal intereſt, being only tenant at will, he 
could not ſever the copyholds. The argument is ſtronger on 


the ſettlement, for the ſurrenders had then been made, and 


all is concluded in the ſettlement ; fo that, after that, he could 
not ſever, in reſpe& of the ſettlement. The next conſide- 
ration is, had Sir John any idea of ſevering the copy holds? 
Did he mean to do it by his will? It is plain, on the face 
of it, that he did not; for, after reciting the ſettlement, 
he deviſes only the reverſion of the manors, and does not 
mention the cuſtomary lands. Then, he deviſes “ all oth-r 
& his meſſuages, lands, hereditaments, and rea] eſtates.” 


Therefore, quacunque via, we are clearly of opinion, that 


Sir 
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Sir William is entitled to the copyhold tenements ; b-cauſe, 


1. Tney were ſettled as part of the manor, and could not be 


ſevered by the will; and 2. if they could have been ſevered. 
by the will, at was not done. 


2. With regard to the freehold eftate, the facts are as fol- 
low —(His Lordihip then gave an abridgment of the caſe as 
to what concerned the ſecond queition)— Theſe lands are 
claimed by the leiÞor of the plaintiff in this gjectment, as heir 
at law to his father, The objection to this is, that he 
cannot revover them in eje ment as heir at law, 
becauſe, (ndependent of the deviſe.) by the l-aſe and 
releaſe of the firſt and ſecond of March, 1776, they 
were conveyed in f.e to a truſtee, and tie legal ate is in 


ſuch truſtee, It is anſwered, that this is indeed, prima fa- 
cie, true, but that it has been ſettled for ycars, that a mere 


truſt eſtate ſhall not be ſet up againit a cettui que truſt; and 
the conveyance to Pickering having operated as a reyocation 
of the deviſe cf theſe lands, he is a mere truſtee for the heir 
at law. Now, in the firſt place, the rule only is, (and I 
hope tt is ſo underſtood,) that the truſt eſtate thall not be 


ſet up in an ejectment to defeat the cettui que truſt in a clear 


caſe. In ſuch a caſe, where the truſt is perfectly clear and 
manifeſt, the rule ſtands upon ſtrong and beneficial principles, 


becauſe in ejectment, the queſtion is, who is entitled 10 


the poſſeſſion. But, if the truſt is doubtiul, a court of Jaw 
will not decide upon it in an ejectment. It muſt be put in- 
to another way of equity. But, jn the ſecond pluce, there 
ſcems to be no doubt here, that it perſon having the legal 
eſtate is not a truſtee for the heir at law, Sir 7% Gibbons, 
at the time of the deviſe, had merely the equitad/e fee in him. 
Mrs. Child was his truſtee. Then, on payment of the mort- 
gage money, ſhe conveyed the legal eſtate in lee to Pickering, 
which was merely transerriag it from one truſtee for Sir 
Jobn to another; and I know of no determination or caſe in 
which a bzre change of a truſtee has been held to revoke a 


will, On the contrary, Mr. Wil/on cited a very ſtrong caſe 


where it was held that it does not. All revocations, which 


are not agreeable to the intention of the teſtator, are found- 


ed on artificial and abſurd reaſoning. The abſurdity of 


Lord Linceln's caſe is ſhocking. However, it is now law, 


But here, guacungue via data, Sir William cannot recover 
theſe freehold lands; for, 1. The truſt is at leaſt doubtful, 
which is ſufficient, but, 2. We think the will as to them 
is not revoked. | | 
The Poſtea to be delivered to the plaintiff [1.] 


[1] Becauſe he was entitled to recover part of the premiſes, 
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Tueſday, GRANT againſt ASTLE, 


26th June. 


THIS was a writ of error, from the court of Common Pleas, 
vo on an action of aſſumpſit by Aſtle, as lord of the manor of 
— 24 great Tay in the county of Efſex, againſt Grant, for the 
tenements If fines aſſeſſed by the lord, on Grant's admiſſion to eight dif. 
any count in the.ferent cuſtomary tenements. The declaration conſiſted of 
ecaranon tate three counts. The firſt ſtated, that Ale was lord of the 
though the o- manor ; That the eight tenements—(enumerating and de. 
thers 28 ſcribing them particularly, with their names, and the names 
de entre dama. of the different parts of which each conſiſted, where there 
ges, and judg- were different parts of the ſame tenement with diſtin& 
—_ * the namet, and the number of acres which each tenement, or 
pramtun, its different parts, by eſtimation. contained)—were, and for 
of error may time immemorial had been, parcel of the ſaid manor, and 
nee f venire cuſtomary tenements of the ſaid manor, demiſed and de- 
wal vi ſeable by copy of court roll of the ſaid manor, by the 
lord of the ſaid manor, or by his ſteward, or deputy ſteward 

of the courts of the ſame manor for the time being, to any 

perſon or perſons entitled to take the ſame in fee- ſimple or 

_ otherwiſe, at the will of the lord, according to the cuſtom cf 

the ſaid manor ; and that within the manor there was a cuſ- 

tom, that every cuſtomary tenant, upon his admiſſion to 

any cuſtomary tenement, parcel of the manor, by the lord 

or his ſteward, or deputy ſteward, ſhould pay to the lord, 

@ reaſonable ſum, ta be afſeſſed by bim, or his ſteward, or 

deputy ſteward, for a fine for ſuch his admiſſion to ſuch 

'7F cuſtomary tenement ; It then ſtated eight ſcveral admiſſions 
of Grant, by the deputy ſteward, to each of the eight cuſ- 

tomary tenements reſpectively; That the firft was of a 

large annual value, viz. of the annual value of 231. 8s. gd. 

and that A/ile, at the time of the admiſſion of Grant to this 

firſt tenement, did aſſeſs or appoint the ſum of 46/. 1 7s. 64. 

as and for a fine, for his admiſſion to that tenement, to be 

paid by Grant to Aſtle, at the meſſuage called the Guild- 

ball, in great Tay aforeſaid, being the place where the courts 

for the manor were uſually holden, at 12 o'clock, A. M. 

on Thurſday, the 20th of Auguſt, then next enſuing 3 That 

the ſaid 46/. 1 7s. Gd. was a reaſonable ſum of money to have been 

paid to Aſtle by Grant, for his admiſſion to that tenement; 

and then an aſſumpfit by Grant for the 461. 175 6d. Then 

ſimilar ſeparate allegations with regard to the ſeveral fines of 

41. 10s. ; 21. 125. 6d.; 111. 185. od.; 31. oc. od.; 11. 106. od.; 

71. 10s. od.; and 24/. reſpectively, for the ſeven other cuſ- 
| | tomary 
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tomary tenements [1]. The ſecond count ſtated ; That, 
« whereas Grant afterwards, fo wit, Sc. was indebted to 
Afile in the further ſum of g8/. 18s. 4d. for a certain other 
fine due and of right payable from the ſaid Grant to the ſaid 
Aſcle, as lord of the manor of Great Tay, for the ſaid Afile's 
admiſſion of the ſaid Grant, at his ſpecial inſtance and re- 
queſt, to certain other cuſtomary tenements, parcel of the 
ſaid man'-r, to be held by the ſaid Grant and his heirs, of 
the lord of the ſaid manor, at the will of the lord, accord- 
ing to the cuſtom of the ſaid manor, by certain rents, ſer- 
vices, and cuſtoms, therefore formerly due, and of right ac- 
cuſtomed;“ and then an aſſumpſit for the ſaid laſt- mention- 
ed ſum. The third count was for 100/. morey paid, laid 
out, and expended. Grant pleaded the general iſſue, pay- 
ing, at the ſame time, 84/, 5s. 8d. into court; and the 
- cauſe came on to be tried, before ASHHuRST, Juſtice, at 
the Aſſizes for the county of Eſſex, when a general verdict 
was found for Aſtle, with 981 18s. 4d. damages, ſubject to 


the opinion of the court of Common Pleas, on a caſe re- 


he 


ſerved [2]. That court having decided in favour of Aſtle, 


[1] Some of the counſel ſpoke of what is here called the firſt count, and 
was ſo deſcribed in the aſſignment of errors, as conſiſting of eight counts, 
there being eight ſeparate aſumꝑſits alleged. 

[2] The caſe reſerved ſtated; That Afle was lord of the ſaid manor of 
which the tenements mentioned in the declaration were parcel, and that the 
ſame were held of 4f/e, as lord of the faid manor, by copy of court-roll, 
at the will of the lord, according to the cuſtom of the ſaid manor, and ba- 
the fine was arbitrary; that Grant had craved admiſſion, (on the death of his 
father,) and was accordingly admitted in fee to all the ſaid copyhold tene- 


ments, upon which admiſſion a fine of g8/. 18s, 4d. was aſſeſſed; That the 


ſaid fine of 98“. 18s. 4d. appeared to be two years' improved value of the 
ſaid tenements to which Grant was admitted, after deducting 2/. 195. 84. 
for the guzt-rents, which were 11. gs, 10d. a year; That Ale had not de- 
ducted any thing out of the ſaid fine for land- tax; That Grant had paid 
84. 5s. 8d. into court, upon the common rule. 

The queſtion ſtated upon this was, whether the lord of the ſaid manor was 
bound to allow any ſum of money for land- tax, out of the ſaid fine, If he 
was, a non-ſuit was to be entered; if not, the verdict to ſtand. | 

After the caſe had been argued at the bar, Lord Loughborough delivered 
the opinion, of the court to the following effect. 

Lord Loughborough=* This queſtion was truly conſidered as of great con- 
cern to the public at large. It has undergone a very deliberate examination, 
and we are all of opinion, that the lord of the manor is not bound to make 
any deduQtion, for the I ind. tax, out of a fine due for admiſſion on a deſcent, 
Which is the preſent caſe. | 

- = grounds which led us to this determination lie in a very narrow 
compaſs. 

In the l place, the land tax act is annual, and, however probable its 
continuance may be, there can be no legal preſumption as to the future in- 
tentions of the legiſlature, and there can be no deduQtion, by anticipation, of 
an uncertain future burthen. ; 

In the ſecon! place, the tax, though commonly called a tax upon land, is 


not, in its nature, a charge upon the land. It is a tax upon the faculties f 


men, eſtimated, firſt, according to their perſonal eſtate, ſecondly, by the 


othces they hold, and laſily, by the land in their occupation. The land is = 
| , the 
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1581, he remitted the B47. 55s. 8 d. upon the record, and 
WY A took judgment for the difference. Grant then brought 
againſt | . . 
A8 111. the meaſure by which the faculties of the perſon taxed are eſtimated ; and 


where it is intended by the legiſlature that the burthen ſhould not ultimately 
ref upon the perſon charged, a power of deducting is given him by the ag 
as in the caſe of rents, and other uncertain outgoings. But no deduction is 
allowed tor fines which are uncertain. | ; 

In the /aſ# place, this claim being new, and there being no precedent nor 
inſtance to ſupport it, the uſage of almoſt a century is a ſtrong proot that no 
ſuch deduCien ought to be made, and amounts to a contemporary and per- 
manent cxpofition of the land-tax acts, in favour of the lord 

© Thete are the reaſons which have weighed in the opinion of the court, 
to determine this caſe in the manner 1 have ſtated. 

gut the ſobject having led to much curious and intereſting-enquiry into 
the nature of copy hold eſtates, and the progreſſive advancement of the rights 
of the tenant, 1 with to ſtate a few circumitances that have occurred to my 
obſervation, for the inaccuracies of which I only am anſwerable. I do it in 
order to excite the inveſtigation of perſons-more able and more diligent ; par. 
ti-ularly of thoſe who are acquainted with the antiquities ot this country, as 
well as its laws: and 1 wiſh it may have the effect of engaging the attention 
of the plaintiff in the preſent cauſe, who, 1am ſure, is very able to make an 
enquiry of the nature 1 am going to'point out. 

* Copyhcld tenures are agreed, by all writers, to he more ancient than the 
Norn: government. In ſome of the moſt approved authors, the copyhoid 


\ tenure of land is derived from the ſtate of vill nage, which now happily 


forms a very obſcure title in the law. It is ſuppoſed, that all copyholders were 


originally wi/{eins, and that, by the mitigation of villenage, and the progref 


of enfranchiſement, the eſtate grew, by degrees, to be more free and per- 
manent, till it came into the condition of 'a copyhold. ; 

© I cannot help doubting whether that deduction is not founded in miſtake. 
The circumſtance which firſt led me to entertain the doubt is, that, in theſe 
parts of Germany from whence the Saxozzs migrated into Englund, there exif 
at bis day, a ſpecies of tenure exactly the ſame with our copyhold eſtates, 
and that there exiſts likewiſe, af ibis day, a compleat ſtate ot witlenage ; (0 
that both ſtand together, and arc not one tenure growing out of another, and, 
by deg ees, aſſuming its place. In Eaſt Friezeland, the dutchy of Brunjwici, 
and other northern parts oi Germany, there are villeins in groſs, and villeins 
regardant, with the ſame rigour which our law formerly knew. There are 
alſo copyhold tenants, who are freemen, but whoſe eſtates are alienable only 


by licence, and are tranſiniffible by deſcent, and, in both inſtances, they mult 


paſs through the courts of the lord. Nay, in the ancient ſeat of the Angle 
Saxons, there exiſts, at this day, that peculiar deſcent to the youngeſt ton, 
which we call Borough Engliſb; of which the name ſhews the original. 
What 1 have ſtated, 1 found in a very accurate treatiſe of German law by 
Selchoww, one of the profeſſors of the univerſity of Gottingen, entitled,“ El. 
menta Juris priviti Germanici. \ 

© This ſeems ſufficient to negative the idea that copyholders ſprang out of 


villeins. In Englind, villenage has ceaſed, and copyholds remain; but here, 


as in other countries, they both prevailed at the ſame time, 

© It is not difficult to conceive, that, whenever agriculture became an ob- 

ject of reſpect in the northern and weſtern parts of Europe, thoſe who ap- 
plied themſelves to the cultivation of. land, though inferior in point of dig: 
niry, would be equal in point of freedom, to thoſe whoſe only profeſſion was 
arms. The copyhold tenants were huſbandmen; their perſons were free; 
and, in that reſpect, they were as much above the villeins, as, in point df 

conſequence, they were inferior, in a military age, to thoſe who had aras 
in their hands. Their lands were held of a lord who could defend them, 
and who, in return for that defence, was entitled to certain profits and al- 
vantages, founded upon paction expreſs or preſumed. , 

A fine to be paid on the change of a tenant is almoſt a conſtant incident 
of a copyhold eſtate, and it does not ſeem io have bcen long before the end 
of the reign of Queen Elzzabeth, that courts of law interpoſed to model 
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and this writ 'of error, and, (beſides, ſeveral on the firſt 1781. 
ght count, which, not having been inſiſted on, I omit.) - 
this | | aſſigned ” gone 
3 and the exerciſe of the lord's right to a fine, where the cuſtom had left the amount ASTLE. 
mately of it uncertain ; for it is pretty remarkable, that a queſtion on this ſubject 
e ad; was depending in the 46th and 37th of Queen E-2abe/b. in the court of 
on is King's Bench, and in this court, at the ſame tune: you will find it in 1 Rolie's 
Ar. go and in the contemporary reporters. The queition was this; under 
nt nor what cir-umitances a refuſal to pay a fine ſhould amount, in a court of law, 
hat no to a forfeiture of the copyhold eſtate. | ; 
d per- alt was contended, upon the part of the lord, that the mere non-payment 
of the fine afſeſſed would amount to a forfeiture, 
court, « That propotition appeared too ſtrong, even in a court of law; however, 
the court of King's Bench, in the 36th of Elizabeth, held, that, after the 
ry into demand of a fine by the lord, and the retuſal of the tenant to pay, though 
rights the fine ſhould be unreaſonable, the ettate ſhould be forfeited. 
to my * This court, a term or two afterwards, in the caſe of Zackman v. Hol leſ- 
Jo it in don, reported in Cro. Eliza 351. held, that, in ſuch cafe, there was no forfei- 
; par- ture, The court of King's Bench, (as has been juſt ſtated,) had held the con 
try, as trary, but the opinion of this court prevailed; and, in the 43d of Eliæabeth, 
tention in the caſe of Hab irt v Haymond, reported in 4 C. 27. b. the court of King's 
lake an Bench, referring to the caſe of Fackmar v. Hod leſdon in the Common Pleas 
varied their idea, and held, that the refuſal ro pay an unreaſonable fine was 
han the no forfeiture of the eftate. From the manner in which the report of that 
pyhold caſe is ſtated, and the anxiety with which the Judges ſupport the propofition, 
happily one would be apt to conclude it had not been of great antiquity. 
rs were © A few years afterwards, in the 6th of King Jues, in Willowe's Cuſe, 
rogrel 13 Cs. 1. this point again occurred, and the law was not then taken to be ſo 
1d per- ſettled, as for the court ſimply to ſay, ©* the point is fo,” but the report ſtates 
2 great deal of reafoning and argument to ſupport the potition, that the 
niſtake. Judges not only might, but ought, either upon the facts appearing upon a 
n thcſe demurrer, or upon evidence to go to a jury, to determine, what was a reaſon- 
e exiſt, able fine; and, in that caſe, the court held, that two ycars' value was an 
eſtates, unreaſonable fine. ; 
,age; ſo * Thus then the matter reſted ; the fine was to be aſſeſſed by the lord; 
er, and, and, whether it was reaſonable or unreaſonable was a queſtion for the con- 
anſwich ſderation of the court and jury; and it would obviouſly he ſubject to much 
Alen fluctuation and uncertainty, To prove, upon a trial, the annual improved 
hare wal value of land, and then to calculate how much of that value ſhould be paid 
ble only for a fine, was likely to be attended with ſo much diſſatistaction, that recourſe 
ey mult would frequently be had to the court of Chancery, which had always relieved 
Agi. againſt the forfeiture, and taken upon itſelf, without a jury, to determine 
eſt on, what ſhould be a reaſonable fine. | | 
| © Lord Keeper Coventry, in the 5th of Charles 1. and again, in the rath of 
law by the ſame reign, (1 Chun, Rep. 18. or 33. (a), and ibid. 51, or 96. (5),) held, 
„ © Ele that one year's improved value was a reaſonable fine—guarding the decree— 
that one year's value ſhould not be counted a fine certain, but referable to the 
g out of ciſcretion of the court whether it was reatonable, and that the payment was 
ut here, then directed becauſe it was reaſonable. 
In the 29th of Charles 2. in the year 1677, Lord Nottingham, in the caſe 
e an ob in 2 Rep, in Chan, 135. (c), held, that che years' value was a reatonable 
who 3 fine; and, at the time of this. determination, in 1677, two years? value was 
of dig 8 a much higher payment, than one years value had been at the time of 
non wa ord Coventry's determination, The intereſt of money had been reduced, and, 
+s "fred trom that, and other cauſes, the value of land had riſen. One year's value 
point d might be nearly as large an aliguot part of the ſelling price of land in the 5th 
1 of Charles 1. as two years* value at the time of Lord NVettingham's deteimina- 
3 that tion, From that time, to the preſent, the idea of two years' value being a 
nd reaſonable fine, in the caſe of a tine arbitraty, (or, in the more proper phraſe, 
arbitrable (d),) bas prevailed uniformly, and the adhering to this rule has been 
t incident a matter of very great convenience, though it cannot be ſaid to be a matter 
« the of ttriet juſtice, | 
atk om 
moory (a) Middleton v Jackſon, (5) Pephim v. Lancaſter, 


(c) Morgan v. Scudamore, (#) Cro. L.. 351. 
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fines, and, without ſuch a ſpecial cuſtom, no fine is payable, 


CASES IN TRINITY TERM 
aſſigned the following errors on the ſecond count. t. 
That no title was alleged, nor did appear to be veſted in 
Aſile, to entitle him to a fine upon the admiſſion of Grant; 
whercas; by the law of the land, a title ought to have been 
ſtated, whereby be claimed the ſaid fine. 2. That no cuſ- 


tom or preſcription was therein ſtated or alleged, whereby 


ſuch a fine as was thereby claimed could ariſe, ar become 
payable. 3. That it appeared, “ that one grit ſum bad 
« been aſſeſſed, and was claimed as a fine for divers diflinf 
% and ſeparate cuſtomary tenements ; whereas, by the law af 
5 the land, ſeparate and diſtin fines ought to be ſet and 
« aſſe ſſed upon each ſeveral] and reſpective tenement.” 
Mood in ſupport of the demuirer.--- Law for the plaintiff 
Mood inſiſted, that the ſecond count was bad, and that, if 
ſo, as the verdict was general, the judgment muſt be re- 
verſed.---1. In order to ſupport this count, he ſaid, a great 
many circumſtances, eſſential to entitle the plaintiff to main- 
tain his action, muſt be preſumed, and ſupplied by intend. 
1. There is no allegation of any cuſtom to take 


2. It is not alleged that the fine was reaſonable. 3. It is not 
ſtated how it was aſſeſſed. 4. Nor how appointed to be 
paid. 5. Nor that the defendant had notice before the ac. 
tion brought. 6. It is not ſufficiently ſhewn, that the tene- 
menitsare copyhold, fox they are not alleged to have been 
demiſeT and demiſeable Mr time immemorial, c. They 
art, indeed called cuſtomary, but that they may be, and 
yet not copyhold, nor ſubject to the payment of fines upon 
admiſſions, It is not denied, that indebitatus afſumpfit will 
lie for a copyhold fine [3], but all the circumſtances juſt 
mentioned are neceſſary to raiſe the aſſumpſit, and there is no 


© Two years” value, the intereſt of money being fix per cent. as at the time 
of Lord Noitingbam's determination, is a much larger proportion of the (l- 
ling price of a copyhold eſtate, than the ſame number of years purchaſe, the 
intereſt of money being at five, or four per cent. But to follow the variations 
of price, would create confuſion in this property, would occafion a depretia- 
tion of it, and is not the true intereſt of the copybolder. Public convenience, 
therefore, that great ſource of law and juſtice, has eſtabliſhed the authority 
of the rule laid down by Lord Nettingbam ; and it is to be obſerved that the 
deciſion was not above eighteen years prior to the firſt land-tax act. From 
that time, to the preſent hour, not an inſtance can be ſound, where there 
has ever been a deduction from that two years“ value, (then fixed as the utmoſt 
amount of a fine,) upon account of the land-tax. 

It ſeems, therefore, to be much better for the intereſt of copyhold tenants, 
and for the public advantage, as there is a great deal of that property in the 


kingdom, that the fine to be paid upon the renewal of a copyhold eſtate 
| ſhould be ſtrictly kept to that ſum which has ſubſiſted now above a century, 


namely, two years“ improved value, without any deduction except for quit, 
rents, which can hardly be called a deduction, for the lord muſt allow that 
which he has received, or is to receive.“ 

[z] It was ſolemnly decided that afſumpfir will lie, in the caſe of Shutti- 


worth v. Carnet, cited infra, p. 702., by the opinion of Delben, Gregory, and 


Eyre, Juſtices, againſt that of Holt Chief Juſtice, 
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eaſe in which the court has preſumed ſo many things, even 
after verdit.—Upon this head of objection he cited Moore 
v. Lewis (a), which was an action of aſſumpſit, and the decla- 
ration. contained two counts; in the firſt the conſideration 
of the aſſumfp/it. was, that the plaintiff had done the defen- 
dant multum et grutiſſimum beneficium, in the ſecond, that he 
bad done-him multa beneficia. There was a general verdict ; 
and motion in arreſt of judgment, becauſe neither of the con- 
ſiderations were ſufficient, eſpecially not the laſt, for that 
ſome particular ſervice ought to have been alleged ; 'and the 


court held clearly, that, nothing being particularly expreſ- 


ſed in the conſideration of the ſecond promiſe, and entire 
damages being given, the plaintiff could not have judg- 
ment. He alſo cited Elkin' v. Waſtell (b), where, upon a 
writ of error, the court agreed that land could not be in- 
tended to be copyhold, but muſt be fo alleged. —But, 2. He 
contended that there was another objection, which was de- 
cifive, viz. that aſſigned as the third error on the ſecond 
count. He ſaid, he took it to be quite ſettled, that there 
cannot be one groſs fine for ſeveral diſtinct tenements; and 
it was impoſſible to read this count and not to ſee that the 
fine was for divers tenements, The words are “ a certain 
« other fine,” and © certain other cuſtomary tenements ;”” not 


more than one tenement. It goes on farther, and ſtates 


and, if there is a plurality of rents and ſervices, there muſt 
alſo be a plurality of huldings. In the firſt count, the words 
cuſtomary tenements, are manifeſtly uſed to expreſs ſeveral 
diſtin tenements, and there cannot be a better way of ex- 
plaining the meaning of one part of the declaration, than by 
comparing it with the other part.—On this head he relied 
on Hobart v. Hammond (c), where it was expreſsly reſolved, 
that, when a copyholder has ſeveral lands held by ſeveral 


ſervices, by copy, there, the lord ought to aſſeſs and de- 


mand the fines ſeverally for every parcel which is fo ſeve- 
rally held; Taverner v. Cromwell (d); and Hitch v. Wallis, 
before BLACKSTONE, Juſtice, at the Lent Aſiæes for the 
county of Cambridge, 17 Geo. 3. | 

Lord MANSFIELD defired Law to confine himſelf to 
Mood's ſecond objection. | | 

Upon that point, Law ſaid, it ought to be conſidered, 
that, here, the objection was made after verdict, not on a 


(a) B. R. E. 21 Car. 2. 1 Venty. 27. 
(b) B. R. M. 14. Fac. r. 3 Bulſtr. 2 


o. | : 
(e) B. R. M. 42 C 43 El. 4 Co. 27. }. S. C. Moore 622, 
779. by the name of Dalton v. Hammond, and ON El, 


(1 B. R. T. 26 LI. 4 Co. 27. a. 
1 demurrer, 
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« a certain other cuſtomary tenement,” This muſt mean 


them to be held by“ certain rents, ſervices, and cuſtoms ;”? 
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demurrer, or at the trial, as in the caſe of Hitch v. Wallis 
in which eaſe the plaintiff would have, given evidence of 
one groſs conſolidated fine for divers tenements. The court, 
in this cafe, will give to the word © tenements,” ſuch x 
ſenfe, if poſſible, as will ſupport, rather than overturn, the 
count.“ Tenements,“ as defined in Coke Littleton, (a), 
means any © corporate inheritances,” or any“ inheritance 
& iſſuing out of thoſe.” It may ſtand for meſſuages and lands, 
and, if you tranſlate the ſign into the thing, the declaration 
will run, © certain other cuſtomary meſſages and lands,” 
which would certainly be ſufficient, as the fine may be tup. 
poſed to have been aſſeſſed for one copy hold eſtate compo. 
ted of different parts, as houſes, arable grounds, Ec. A 
to the words, „rents, ſervices, &c.” in the plural, one 
copyhold eſtate may be held by different forts of rents, and 
ſervices, io be paid, and pertormed, at different times. [1 
& buttleworth v. Garnet, as reported in ſeveral different 
books (5), the declaration was on a general indebitatus uf. 
ſumpſit tor a fine, payable on the death of every lord, and af. 
ſeſſcd on the defendant, as tenant guorundam cuſtumariorun 
tenementorum (c), and, upon a motion in arreſt of judgment, 
it was determined that the action lay [3]. So, in the caſe 
of The Mayor. of Exeter v. Trimlet (d), where—on a gete- 
ral demurrer to an action of aſ/umpfit tor petty cuſtoms, in 
which the declaration contained two counts, the firſt ſetting 
out a preſcriptive right, and the ſecond being a general in- 
debitatus aſſumpſit for a certain ſum due for petty cuſtoms 


E the demurrer was over-ruled, and WIIIES, Chief Fuſlice, 


in delivering the judgment of the court, ſaid, they gave no 
poſitive opinion as to the ſecond count, but inclined to think 
it was well enough upon a general demurrer, and that, if 
the defendant had pleaded non aſſumpſit, the plaintiff, at the 
trial, would have been obliged to ſhew his right to the petty 
cuſtoms, Surely the plaintiff here, is entitled to, at leaff, 


as much advantage after verdi&t, whatever might have been 


the caſe upon a ſpecial demurrer. There, it is ſaid, the 
plaintiff muſt have proved his right, Here, the court will 
preſume, that the right was proved, and no Judge at 1, 
prius would have ſuffered evidence to be produced of one 
general conſolidated fine for ſeveral copyholds: It muſt be 


[3] The preſent queſtion does not appear to have been made in that caſe; 
the only point argued being whether a//zmpfs was a proper form of action. 
Vide 4 N 0 wy 1 5 (3. | 

Co. Litil. 19. b. . 

6 B. R. M. 1 UV. & M. Carth, go. 3 Mod. 239. 3 Lev. 261. 1 Show. 35 
Go 28 

c) Cartb. 91. 

0 C. B. 1, 32 & 32. Cee. 2. Will. 95. 
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intended that the proof was either of one eſtate, or of ſe ve- 
ral àſleſſments. 
the plural, cannot be interpreted to mean one eſtate com- 
poſed of*different parts, they will rejeQ the letter 3, rather 
Ln turn the plaintiff round. The word © parcel” may af- 
fitt to ſhew that only one copyhold was meant. 

Lord MANSFIELD—T have exceedingly lamented, that 
ever ſo inconvenient and ill-founded a rule ſhould have been 
etabliſhcd, as that, where there are ſeveral counts, entire 
damages, and one count is bad, and the others not, this 
ſhall be fatal; upon the fictitious reaſoning, that the jury 
have aſſeſſed damages on all, although they, in truth, never 
thought of the different counts, but the verdict was fo ta- 
ken, from the inadverience of counſel in the hurry of 27 
frius, And, what makes this rule appear more abſurd, is, 


that it does not hold in the caſe of criminal proſecutions; for, 
when there is a general verdict of guilty, on an indictment 


conſiſting of ſeveral counts, if any one of them is good, that 
is held to be ſufficient, But, in civil caſes, the rule is now 


ſettled; and we have gone as far as we can, by allowing ver- 


dicts in ſuch caſes to be amended by the Judge's notes (a). 
That might have been done in this inſtance in an earlier 
ſtage ot the proceeding, but cannot now after judgment. 
BULLER, Juſtice, The court may grant a venire de novo. 
A good cauſe of action is ſhewn in the firſt count; and that 
it is true, appears by the verdict; but the plaintiff has alſo 
had damages aſſeſſed to him on a count in which he has not 
ſhewn any cauſe of action. The court, under theſe cir- 
cumſtances, may fend the caſe back to have damages aſ- 
ſeſſed only on that count, on which, in point of Jaw, he is 
entitled to recover. 2 8 
The court then ſaid, there was no doubt but a venire de 
novo might be granted by a court of error: That it had been 
done by the Houfe of Lords, and was not a new practice, 
tor upon an enquiry made by this court on a late caſe from 
lreland, a great many inſtances had been found, | 
| A venire de novo awarded [4], 


[4] The cauſe came on to be tried, on the wenire de neue, before {fhurſt 
Juſtice, at the Lent Aſſizes for the county of F//ex, 22 Geo. 3. when the jury, 
upon the evidence, thought that the ſum of 46 /. 17s. 6 d. ſtated to have been 
alſeſſed as a'tine on the admiſſion to the firſt of the eight tenements, ex- 
cecded two years value, and that the fine ought only to have been 46 J. 4 5s. 3 d. 
Abburſt, Juſtice was of opinion, that the plaintiff could not have a verdict 
for that ſmaller ſum, but muſt recover either to the exact amount of the fine 
declared upon, or not at all. The plaintiff's counſ.l, however, infiſting ſtrongly 
that he m.ght recover whatever the jury ſhould find the two years value to be, 
a verdict was found for the plaintiff, hy conſent, on the firit count, for two 
years value, with liberty to enter the verdict for the defendant, if the court 
ſhould think the platt, was bound to prove the exact ſum laid. 

(s) Supra, Eudowei V, Hophini, 361. 363. 
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In Eaſter Term, 22 Geo. 3. this queſtion was argued, by Rous, Erſiine, B. 


Punter, and Law, tor the plaintiff (Af/e), and Pecibum, and Mingay, for the 
defendant ; and, in the ſame term, on Saturday, the 11th of M.y, Lord 


 MansF1zLD delivered the opinion of the court in tavour of the defendant, as 


follows. 5 
Lord Mangſſeld— The only count in the declaration which is now material, 


is for ſeveral fines for admitfion to ſeveral copyholds; the declaration fates a 
| cuſtom for every cuſtomary tenant to pay a reaſonable fine upon his adnuſſion, 


to be aſſeſſed by the Lord, &c. ; that this tenement was of a large annual va. 
lue, wiz. of the annual value of 23 J. 8s. 9 d.; that the lord had aſſeſſed 
461. 175. 6 d. as a fine for the defendant's admiſſion to this tenement, and 


that this ſum was a reaſonable tine. On the evidence, it appeared that 


the fine ſhould have been only 46 J. 4s. 3 d. that being the full amount of two 
years value, and the queſtion now is, whether the plaintiff can, in this caſe, 
recover a ſmaller ſum than the fine aſſeſſed. Two things aie neceſſary parts of 
this cuſtom: 1. The fine muſt be affeſed; 2, It muſt be reajonuble. The 


lord ſays, in his declaration, that he has 4% % ed 46 J. 17 . 64. for a fine, and 


that this ſum was reaſonable, and brings tus action for that preciſe ſum. The 
queſtion for the jury was, whether 46 /. 17s. 6d, was a reaſonable tine, and 
they found it was not, therefore the plaintiff is not entitled to recover. He 
has not aſſeſſed two years value, but a preciſe groſs ſum ; and by what rule lie 
went in aſſeſſing that ſum does not appear upon the record, It js true, he has 
averred that the eſtate is of a large yearly value, —viz. of the yearly value of 
231. 84. 9 d.— but that is no averment of what the yearly, value really is, 
And the averment in this caſè is totally immaterial. It would have been 
enough if the plaintiff had tated, that he had aſſeſſed the ſum of 46 J. 17 5. 64, 
as a fine, and that ſuch ſum was reaſonable ; and it would then have been mat- 
ter of evidence, juſt as it was on bis record, whether the ſum aſſeſſed exceeded 


two years value or not. In the preſent caſe the duty is numerically certain, 


for it is not aſſeſſed with relation, and in proportion, to the annual value, but 
is fixed ata groſs ſum, The only caſe on this preciſe ſubject is T7 v. Perkin: 
(a) which is reported in Skinner (b), Cartbee (e), Levinz (4), and 3 Modern 


(e). The Chief F«ftice, there, lays, © If the lord demand more than he ouglit 


„he may make his demand de novo, for the Judge, in caſe of a greater de- 
% mand than is due, ought not to adjudge as much as is due to the lord, and 
* bar him for the retidue, but ought to adjudge againſt him for the whole, and 
«© that his entry was tortious, if he had entered, and put him to a new de- 
4% mand (F).“ Thus goes to the demand itſelf, and is not confined to the caſe 
of a forfeiture, and there is no ſuch diſtinction made in that caſe—(which had 
been infiſted on at the bar )—The gif and foundation of every action muſt be 
proved as laid in the declaration. I his action is for a certain preciſe ſum, and 
under the circumſtances of the caſe, it could not be brought in any other way. 
The caſes cited for the plaintiff, —wviz. of a debt on a foreign judgment (g); or 


| againſt a tenant for double the value of the land, when he holds over under the 
| ſtatute of 3 Geo. 2. cap. 28 (b); or for treble the value for not ſetting out tithes, 


under the ſtatute of £dwv.. 6. (i); or of aſſumpſit for a total loſs on a policy of 
inſurance, when there has been only a partial loſs (4) ; gare not at all applica- 
ble to the preſent caſe ; for, in all of thoſe, the git of the action is ſupported, 
and a caſe proved conſiſtent with the declaration, thoſe actions being not for a 
preciſe ſum, but for a ſum in proportion to what the jury ſhall find to be the 
value or the damage. We give no opinion whether the lord might not have af- 


ſeſſed a fine for two years' value, and made that ſolely the foundation of his 


declaration. In Titus v. Perkita, a cuſtom to bave a year's value, generally, 
for a fine, was held to be good, But, however that might be, it is very clear 


— 


— 


(4) C. B. H. 1 & 2. Jac. 2. ; 3 
() Skinn. 247+ 
(c) Curtb. 12. 
4) 3 Lev. 449. 255. : | 
e) 3 Med. 132. Reported alſo in Comberb. 4 4. 
F) Him. 249. = 
(g] Walker v. Witter, ſupra, M. 10 Geo. 3. p. 1. 
(6) Vide Doe v. Juckſon, ſupra, E. 19 Geo. 3. p. 167. 
(i) 2 & 3 Edw. 6. cap. 13. | 
(k) Gurdiner v. Croaſdake, B. R. H. 33 Geo, 2. 2 Burr, g0o4q. 1 Blackſt. 2 
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that the evidence here did not ſupport the declaration, for the plaintiff has no 1781. 

right to any thing but the ſum aſſeſſed; the duty ariſes upon the aſſeſſment, 

and that by the evidence is proved to have been illegal, and void. Therefore. 

the caſe ſtands as if no aſſeſſment had ever been made, and, conſequently, the f 

plaintiffs's right to demand a fine is not compleat. Therefore we are all of 45275 

opinion with the defendant. PENS 
There was, accordingly judgment for the defendant, becauſe, as the fine 

for the firſt tenement was to be deducted from the damages, he had paid more 

into court than the plaintiff was entitled to recover, 


GranNT 


EDEN and another againſt PARKISON. | Tueſday, 
IS 26th June. 
1 plaintiffs inſured the ſhip the Young Herman Hid- Under a war. 
dinga, and her cargo, * at and from L*Orient to Rot- candid 
« terdam ; warranted a neutral ſhip and neutral property.” ut the ſhip and 
The ſhip being captured in the courſe of her voyage by ſome cargoure neutral 
Englifb men of war, the plaintiffs brought this action againſt fachelent chat 
the defendant, one of the underwriters on the policy, ſtat- they are neutral 
ing, in their declaration, that the defendant ſubſcribed the when the riſk 
policy on the 28th of November, 1780, and averring, that mende. 
the ſhip and cargo were, af that time, neutral property. 
Tae trial came on before Lord MANSFIELD, at Guildball, 
at the Sittings after laſt Eaſter Term, when a verdict was 
found for the plaintiffs, ſubject to the opinion of the court, 
on a caſe which ſet forth, (as far as is material,) as follows: 
The ſhip in queſtion ſailed from L?Orient, on the voy- 
age inſured, on the 11th of December, 1780, having the 
inſured cargo on board, and both the ſhip and cargo were 
neutral property at the time of the ſhip's departure from 
['Orient, and ſo continued until the 20th of December, 
1780, on which day hoſtilities having commenced between 
the Engliſh and the Dutch, the Dutch ceaſed to be a neu- 
tral power, and the ſhip and cargo ceaſed to be neutral pro- 
perty. They were taken on the 25th of December, 1780, 
and condemned as lawful prize, in the Admiralty court, 
on the 19th of February, 1781. ” 
Smith for the plaintiffs—F:warth for the defendant. 
For the plaintiffs, it was contended, that the warranty 
was complied with by the neutrality of the thip and cargo at 
the time when the voyage commenced. It is a general prin- 
ciple, laid down by BLacxsToNE, Fuſtice, in his Com- 
mentaries, “ That a warranty can only reach to things in 
* being at the time of the warranty made, and not to things 
* in future ; as that a horſe is found at the buying him, 
* not that he will be ſound two years hence (a).“ In the 
Cale of Woolmer v, Muilman (), where the warranty was 


(a) 3 Blackſe. Comm, 165. 
(5) B. R. J. 3 Geo, 3. 3 Burr. 1419. 1 Bluckſt, 427. 
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in the ſame words as here, the judgment of the court was 


for the defendant, becauſe the ſhip and goods were not neu- 
tral from the firſt [1]. There was no fraud upon the de- 
fendant in this cafe. The inſurer is to inform himſelf © of 
&« the probability of ſafety, from the continuance of peace ;” 
as was laid down by your Lordſhip in the caſe of Carter v. 
Beebm (c). If indeed the property had ceaſed to be neutral 
by the act of the party himſelf, the caſe would have been 
different. But he is not anſwerable for the conſequences of 
a war breaking out during the voyage. To make him fo, 
expreſs words ought to have been uſed ; otherwiſe the con- 
ſtruction is to be in the largeſt and moſt advantageous way 
for the inſured; according to the principle of the deciſion 
in the caſe of Gordon v. Morley (d). The plaintiffs were 
ready to have proved, at the trial, that the premium, at the 
time of this inſurance, would have been the fame if the 


warranty had been © Dutch property,“ inſte d of neutral 


property.” 


Por the defendant, it was ſaid, that this was a new quel- 
tion, and called for peculiar attention, as it would affecta 
great deal of property. It is certainly a queſtion of conftrutt on 


upon the face of the policy; but, both from the words, and 


from the nature of the ſubjeR, it muſt be interpreted to mean 
a. warranty co-extenſive with the voyage. It is admit- 
ted by the argument on the other ſide, that, it the n2utra- 
lity had ceaſed before the ſhip ſailed, the under-writers:vould 
not have been liable. But what expreflion of intention is 
there, that the warranty ſhould not extend throughout? There 
are no reſtraining words. The ſenſe is the fame as if the po- 
licy had run, “ warranied neutral ſhip, and neutral property 
« at L*Orient, and from [Orient to Rotterdam.” If the 
words were to be thought equivocal, yet the nature 


of the thing ſpeaks in favour of the conſtruction. The 
merchant propoſes to inſure the ſhip and cargo: Up- 


[1] It does not appear very dictinctly from the eſtate of that caſe in 3 Burr, 
that the ſhip and goods were not neutral at the time of the contract, or of the 
failing. It is only ſaid, © The ſhip art and before the time ſhe was loſt, was 
«© not neutral property, as warranted by the policy, (3 Burr. 1420)“. It nay 
be collected, however, upon taking Sir James Burrow's account of the caſe, 
and Mr. Juſtice &/aci/707e's together, that they were not neutral at the time of 
the contract. +, | 

The point there made, as appears from Blackſtone, was that the warranty 
was tantamount to a warranty free from capiure, and that the loſs having hap- 

ned by foundering at ſea, was not within the meaning of the warranty. But 
the court held, that, as the warranty was falſe, it was no contract. 


(c) B. R. E. 6 Geo. 3. 3 Burr, 1905. 1910. 1 Blactſt. 593, 594. 
(4) N. Pr. N. 20 Geo. 2. 2 Sir. 1265, | 
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18 THE TWENTY-FIRST YEAR OF GEORGE III. 
on this the under-writers require a ſubject- matter of the 
infurance : The merchant antwers, & Warrant it neutr:1.” 


This puts an end to all enquiry about the country, —whe- | 


ther Dutch, Swediſh, Norwegian, Sc. Surely, if it had 


been mentioned that the property was Dutch, the under- 


writers would have inſiſted on a much higher premium, for 
there was, at the time of the inſurance, an univerſal ru- 
mour of a war hetween this country and Holland. At the 
trial, this was compared to the caſe of a warranty to carry 
a ſtipulated number of men, or ſo many guns. But thoſe 
-jn{tinces do not reſemble this. If guns are thrown over- 
board to fave the ſhip in a ſtorm, at is a circumſtance 
ariſing out of the very riſk inſured againſt, viz. teachazard ; 
and, if ſome of the crew die, it cannot be {uppoled that 
the inſured meant to undertake that men ſhould be immor- 
tal. In the caſe of Lilly v. Ewer (e), the warranty was 
« to ſail with convoy trom Grbrallar ; *? and, becauſe there 
were no reſtraining words, it was held that the convoy muſt 
be for the whole voyage. Suppole there had been a voyage 
ſor two or three years—as to China, Gc.—it cannot be 
thought that the under- writers would have been ſatisfied, if 
the property happened to be neutral at the commencement 
of the riſk, and without ſome large addition of premium, 
would have taken the chance of war during ſo long a voy- 
age upon themſelves. It is the underſtanding of all perſons 
converſant with the ſubject, that, unleſs there be reftraining 
words, the warranty extends to the whole duration of the 
voyage. The caſes cited on the other ſide do not apply: 
They prove principles which the defendant has no occaſion 
to iſpute. | : 
Lord MANSFIELD told Smith he had no occaſion to re- 
ply. | | 
Lord MANxSs FIELD Many points have been gone into 
on both ſides, which are not neceſſary fot the deciſion of 
this caſe. For inſtance, there is no doubt but you may 
warrant a future event. But the fingle queſtion, here, is, 
what is the meaning of this policy. I had not a particle of 
doubt at the trial, and I know the jury had none; but Mr, 
Lee preſſed for a caſe, and 1 granted one out of reſpect 10 
him. What is the cafe? It is an inſurance upon a ſhip, and 
her cargo, at and from L*Orient to Rotterdam. "The in- 
ſured warrant them neutral, and the delendant would have 
the court to add, by conſtruction, © And io ſhall continue 
„during the whole voyage.” The contract is not ſo. The 
inſured tell the ſtate of the ſhip and goods then, and the 
Inſurers take upon themſelves all future events, and rifks, 


(e) Smpra, H. 19 Gre, 3. p. 72. 
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28 - CASES IN TRINITY TERM ® 
1781. from men of war, enemies, detentions of princes, c. 
WY The parties themſelves could not have changed the nature 
bas 65 of the property; but they did not mean to run the ritk of 
Parxison, War. If it made a difference what country the property be- 
llonged to, the under-writers thould have enquired. _ The 


riſk of future war is taken by the under-writer in every po- 


licy. By an implied warranty, every ſhip inſured mutt be 
tight, ſtaunch, and ſtrong; but it is ſufficient if the is 
ſo at the time of her failing. She may ceaie to be ſo in 
twenty-four hours after her departure, and yet the under- 
writer will continue liable. The caſe of Lilly v. Euer, 
turns quite the other way. The deciſion there was, that 
the ſhip muſt ſail with convoy according to the uſage of the 
trade; Z. e. convoy deſtined to go as far as uſual in that 
voyage. The preſent is the cleareſt cafe that can be. The 
warranty is, That things ſtand ſo at the time; not that 
they ſhall continue. | X 
Wierks, and ASHHURST, Vuſtices, of the ſame opinion. 
BuLLER, Juſtice,—The cale of Lilly v. Ewer, is much 
againſt the defendant, for it was contended, there, that the 
ſhip mult continue with the convoy during the whole voy- 
age. : 
The Poſlea to be delivered to the plaintiffs. 


Low and others againſt WALL ER. 
Tueſday, | | 458 
26th june. 2 c | 
HIS was an action on a bill of exchange, tried before 
When upon a ord M t G14 "or p 
negotiation ſor Lor ANSFIELD, at Guildhall, at the Sittings after 
a loan of money, laſt Hilary Term [1]. The plaintiffs declared as indorices of 
the lender fays F7,-ris & Stratton, to whom the bill was ftated to have 
he cannot ad- b. _ | I 9 | | 
vancecaſh, but bœen indorſed by Lawton, the drawer and payee. The 
will turnim defendant was the acceptor. The defence was, that 
goods, which the bill was given upon an uſurious contract between 


the other takes 


and ſells by the Harris & Stratton, and the defendant. This was con- 
intervention of troverted by the plaintiffs ; but, they alſo inſiſted, that the 


a broker recom- bill was indorſed to them for a valuable conſideration, and 
mended by the 


lender, if he Without notice of the ſuppoſed uſury, and it was argued, 


ſecurity given is that, although it ſhould appear that the original tranſaction 
* was uſurious, ſtill the defendant was anſwerable to them. 
, | | | 


a ſum exceeding ; 5 Es f 
the value of the goods and 5 per cent. intereſt, this is an uſurious loan, and the ſecurity is void. 


AA bill of exchange given upon an uſurious conſideration is void, even in the hands of an indor- 


ſee for valuable conſideration without notice of the uſury. 
[1 ] The action was directed by an order of the Court of Chancery, dated the 18th of Dec:mber, 


1780. . 
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Upon the evidence, the caſe was this : 

Waller, a commiſſioner of the ſtamp duties, had employ- 
ed one Lenin, a money-broker, to raiſe the ſum of 200l. up- 
on the bill in queſtion. Harris & Stratton, hearing of this, 
ſent their broker to Lemon, to enquire whether Waller want- 
ed money, and he told the broker he believed he did, for, to 
his knowledge, he had a bill ro pay in a few days. The 
broker ſaid his principal would advance 100/. in money, and 
100/. in goods, but that the goods ſhou!d be choice ſorts, 
and he ſhould not loſe by them; that he ſhould have them 
at the warehou'e price. Lemon, upon this, went and in- 
formed Haller, that Harris & Stratton's broker had been 
with him; and Waller aſking how they would deal, he to 
him what had paſſ-d, and that the broker had appointed 
him to go with Waller, to Harris & Stratton's warehoule, 
the next day. Waller, agreeably to this appointment, went, 
along with Lemon, the next day, and found Harris & Strat- 
ton at their warehouſe ; who made an apology to Waller for 
not having any money at that time, but only gd; and de- 
fired the buſineſs might be let alone for a few days. Lemon 
called ſeveral times after this, to get a day fixed, and told 
them, as he had mentioned before to their broker, that Wal- 
ler wanted money, in order to pay ſeveral demands. In the 
courſe of about three weeks, Harris & Stratton ſaid to him, 
that, if Waller would come the next day, they would give 
him 50. and he and aller accordingly went the next day. 
When they came, one of the partners went out, and return— 
ed in a little time, ſaying he could not get any money, but, 


if Waller would take the whole in goods, he ſhould have 


them directly. Waller agreed; and the goods, (hoſiery 
ware,) were ſorted out by one Struff, a broker who was 
preſent, and delivered to Waller, and, at the ſame time, 
Muller delivered to Harris & Stratton the bill of exchange, 
and alſo an aſſignment of his ſalary as a collateral ſecurity 
in caſe the bill ſhonld not be paid when it ſhould become 
due. Strutt and Lemon carried the goods to the ſhep of 
Elerton an auctioneer, who was a ſtranger to Waller, and 
who was to fell them, or advance the value. He deſired 
two hours to make his calculation, and, at the end of that 
time, Lemon and Haller came to him, and he offered 120/, 
for the goods, ſaying, it was the utmoſt they were worth. 
Waller took the 120. it being agreed, that, if they ſhould 
ſell for more, the balance ſhould be accounted for by E/der- 
ton, and, if for leſs, that Haller ſhould be anſwerable to him 
for the difference. Afterwards, Ederton delivered an ac- 
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count to Waller of the ſale of the goods at mt: 25, 24, 
There was no evidence that the plaintiffs knew cf the above 
tranſaction, or the circumſtances. under which the bill had 


been given. 


The queſtion whether the tranſaQion was a Joan of mo- 


ney for more than 5 per cent. under colour of a ſale of goods, 


was left to the jury, It they ſhould be of opinion, that it 
was, it was agrecd, that a caſe ſhould be reſerved on the 
other. point, being a mere matter of Jaw. 

In fummingup to the jury, Lord Mansfield told them, that 
the ſtatute of uſury (a) was made to protect men who act 
with their eyes open; to protect them againſt themſelves. 
Upon this principle it mah es it penal for a man to take more 
than the fixed rate of intereſt, it being well known that a 
borrower in diſtreſs would agree to any terms. © No perſon 
« ſhall tate, directly or indirectly, for the loan of money, 
* Fc. above the value of 5/. for the forbearance of 100/, 
6c for a year, and fo after that rate for a greater or leſſer 


„„ ſum, or for a longer or ſhorter time (5) They were, 


therefore, to conſider u hether the tranſaction b-tween the 
defendant and Harris and Stratton was not, in truth a loan 
of money. and the ſale of goods a mere contrivance and 
evaſion. The moſt uſual form of uſury was, his Lordſhip 


ſaid, a pretended ſale of goods. He then ſlated the matc- 


rial parts of the evidence, and made fome ſtrong obſerva: 


tions to ſhew that it was not the intention of the parties 


to buy and ſell, but to borrow and lend, and that the con- 
tract was, in truth, for a ſum of money, though under 
the maſk of a treaty for the ſale of goods. 

The jury found the contract to be uſurious, but if, in 
point of law, the plaintiffs ſhould be entuled to recover, 
they aſſeſſed the damages at 222/. 10s. being the amount of 
the bill with the intereſt due upon it. ; 
Upon this, a caſe was made for the opinion of the court, 
which, —after ſetting forth the bill of exchange, (bearing 
date the 27th of 'OActer, 1778, end payable in three 
months,) with the indorſements (in blank) of Latten and 
of Harris & Stratt:n,—ſtated ; * That the bill was given 
& by Waller the acceptor, to Harris & Stratton, upon an 
& uſurious contract, whereby more than legal intereſt was 
ce ſecured. That the plaintiffs took the bill from Harri: 
& & Stratton for a valuable conſideration, and without no- 
te tice of the uſury.” 155 


(«) 12 Ann. fi. 2. cap. 16. (5) þ 1. 
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In Faſter Term, on Thurſday, the 3d of May, Dunning 
obtained a rule to ſhew cauſe why there ſhould not be a 
new trial, upon the ground that the original tranſaction was 
not a loan, but a ſale of goods, and, therefore, though it 
might be fraudulent, 1t was not within the meaning of the 


ſtatute of Queen Anne. 
The court expreſſed a wiſh, that Zeh queſtions ſhould 


come on at once; and, upon the firſt argument, the coun- 


ſel for the defendant went into both; but, on the other 
ſide, they reſerved themſelves on the cond point, in order 
to argue it ſeparately, in caſe the deciſion of the court 
ſhould be againſt them on the rst. | 

On Friday, the 11th, and Monday, the 14th, of May, 
the Attorney General, and Davenport, ſhewed cauſe againſt 
the new-/ trial. They cited Symonds v. Cockeril, (a) where 
a rent-charge of 20. a year for eight years, and two years 
more if A. and B. ſhould hve ſo long, was granted for 1004. 
and, upon replevin againſt the grantee, who had diftrained 
for the 'rent-charge, the plaintiff pleaded in bar, that it was 
g corrupt agreement, and the court held,“ That if the 
a original contract was for a rent-charge, that is not uſury, 
« but, if the party had come to. borrow the money, and 


„then ſuch a contract enſued by ſecurity, that is uſury.““ 


They alſo cited the caſes of Maſſa v. Dauling (b), and Ri- 
chards v. Brown (e); which laſt caſe was much agitated 
and conſidered in this court, and finally decided in Trinity 
Term 18 Geo. 3. and in which, the real and original treaty 
being for a loan, although it was diſguiſed under the ap- 
pearence of ſelling an annuity, it was decided to be within 
the meaning of the ſtatute. | | 
Dunning and Morgan, for the plaintiffs, contended, that 
the tranſaction was really a fale of goods ; at an exorbitant 
price to be ſure ; but, ſtil}, only a ſale, the price to be 
paid at a future day, and for which future payment, the note 
and the aſſignment of the ſalary were given as ſecurities, 
The firſt negotiation might be for a loan; but, in the 
courſe of the buſineſs, it came to be merely a bargain and 
ſale; and as ſuch, however fraudulent and culpable, it was 
not uſury. Morgan obſerved, that, by the ſtatute of 37 Hen, 
8. cap. 9. (4), intituled, “ A bill againſt uſury,” and re- 
vived by 13 El. cap. 8. (e), it was made unlawful to fel] 
merchandizes or wares, and re-purchaſe them again within 


8 Noy, 151. 

b) N. P.M. 19 Geo, 2. 2 Str. 1243. 

(e) B. R. T. 18 Ges. 3. Vide an account of a ſubſequent part of that caſe, 

ſupra, E. 19 Gee. 3. p. 109. : 

(4) fee | | 
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three months at a lower price. This was the only prov. 
ſion, in the acts on this ſuhject, relative to the ſale of goods, 
and, therefore, it was to be inferred, that the legifl ature 
did not mean to extend the penalties againſt uſury to other 
caſes of ſales, however oppreſſive, or unfair. He c1'«d 
Murray v. Hardinge (a); where the court of Common Fl-as 
ſaid, that no inequality of price, merely as ſuch, will, make 


a contract uſurious (5); and Flyer v. Edwards (c), Lord 


Cheſterfield v. Fanſen (d), and Lhyd, qui tam, &c. v. 
Williams le). | | 

Lord MansFiltE.D—Before the ſtatute of Hen, 8. (/), 
all intereſt on money lent was prohibited by the canon Jaw, 
as it is now in Roman catholic countries. This gave rife to 
many ſhifts and devices to evade the law. One, which was 
then the moſt common, was provided againſt by that ſtatute ; 
but the prohibition being confined to that particular ſort of 
tranſaQtion, uſurers were thereby put upon other contrivan- 
ces; and experience taught the legiſlature, in the more mo- 
dern ſtatutes, not to particularize ſpecific modes of uſury, 
(becauſe that only led to evaſion), but to enact, generally, 
that no ſhift ſhould enable a man to take more than the le- 
gal intereſt upon a loan. Therefore, the only queſtion, in 
all caſes like the preſent, is, what is the real ſubſtance of the 
tranſaction, not, what is the colour and form. This is one 
of the ſtrongeſt caſes of the ſort I ever knew litigated. It 
is impoſſible to wink ſo hard, as not to ſee that there was 
no idea between the parties of any thing but a loan of mo- 
ney. His lordſhip then recapitulated the. ſtriking parts of 
the evidence, and obſerved, that the whole complexion i 
the caſe ſnewed, that the only purpoſe of Harris & Strat- 
ton was, to contrive how to get more than legal intereſt. 
They firſt offered part in caſh ; then leſs, playing the de- 
fendant on, in order to increaſe his diſtreſs; and at laſt, 
tempted him, by an offer to conclude the buſineſs imme- 
diately, if he would take the whole {in goods; aſſigning to 
the laſt, as their reaſon for this, that they could not procure 
the money: They did not act as perſons felling goods upon 
credit, to he paid for at a future day; but as lending on the 
ſecurity of the note and the aſſignment of the ſalary. The 
jury, therefore, had done perfectly right. 

The reſt of the court being clearly of the ſame opinion, 
the rule for a new trial was diſcharged. 


a) C. B. H. 13 Geo. 3. 3 Wilſ. 390. 
3 Tbid. 39 5 , 5 79 
(c) B. R. T. 14 Geo. 3. | 
(d) In Canc. H. 24 Geo. 2. 2 Ver. 126. 1 Will. 286, 295. 
(e) C. B. M. 12 Geo. 3. 3 Will. 250, 261. 2 Blackſt. 722, 792. 
(f) 38H. 8. cap. 9. | The 
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The remaining queſtion was argued, on the caſe reſerved, 


in this preſent Term, on Tueſday, the 19th of June, by — 


Morgan for the plaintiffs, and Davenport for the defendant. 

In the caſe of Bowyer v. Bampton, reported by Strange (a), 
it was determined, that, upon the conſtruction of the ſta- 
tute of 9 Ana. cap. 14. 91. a promiſſory note, given for 
money knowingly lent to game with, is void in the hands of 
an indorſee for valuable conſideration, and without notice; 


for, the words of that ſtatute being, “ That all notes, bills, 


« bonds, judgments, mortgages, or other ſecurities or 
« conveyances whatſoever, c. where the whole, or any 
« part, of the conſideration ſhall be, Sc. ſhall be utterly 
« void, fruſlrate, and of none effect, to all intents and pur- 
« þofes whatſoever,” the court held, that it would be mak- 
ing the note of fome uſe to the lender, if he could pay his 
own debts with it; and that the indorſee would not be 
without remedy, for he might ſue the indorſor, on his in- 
dorſement. | | 
This caſe having been much relied on by the counſel for 
the defendant, when they argued the preſent point, upon 
the motion for a new trial, —becauſe, as they inſiſted, the 
words of 12 Anne, ft. 2. cap. 16. though not exactly the 


ſame, are equally ſtrong, with thoſe juſt cited from the act 
againſt gaming, —it was- now contended, on the part of the 


plaintiffs ; 1. That the two acts differed eſſentially as to the 
preſent queſtion, and that, both before and ſince the ſtatute 
of 12 Anne, uſury was no bar againſt third perſons not at- 
fefted with notice; 2. That the caſe was contrary to other 
deciſions, and not law. 1. Notes and bills are expreſsly 


mentioned in the act of 9 Ann. and are omitted in the other. 


Such a difference, in two ſtatutes which paſſed fo recently 
the one after the other, muſt have been intentional, and this 
being a queſtion on a pena] law, the court will conſtrue it 
with the utmoſt ſtrictneſs. It may indeed be ſaid, that a 
bill comes under the word * aſſurance,” uſed in 12 Anne ; 
but it is fair to infer, that, as the word * bill” itſelf was, 


(and as it ſeems purpoſely, omitted, the legiſlature could 


not mean to include the thing under a general term, and 


which, in common acceptation, is not extended to bills and 


notes; they being rather conſidered as caſh, than as aſſu- 
rances for the payment of money. In all the prior acts 
againſt uſury, from the reign of Queen FElizabeth—1 3 Fliz. 
cap. 8. F 3. 21 Jac. 1. cap. 17. / 2. and 12 Car, 2. cap. 13. 


(4) B. R. T. 14 Geo. 2. Str. 1155. 
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J. 2.—as well as in 12 Ann, ft. 2. cap. 16. the words © bond!, 35 


contra, and aſſurances,” are uſed, and yet there is not a 0 


Low 
againſt 
WaLLER, 


caſe in the books, from the 13th of Elizabetb, till this day, al 
in which it has been determined, that the innocent holder of 


a bill of exchange ſhall be precluded, on account of uſury T 
in the original tranſaction, from 1ccovering againſt the ac- of 
ceptor. Nay, it was ex preſsly and folemnily decided, even m 
in the caſe of a bond, (viz. in Ellis v. Warnes (a), which ag 
was long after the ſtatute of Elizabeth,) that,—*« Where . in 
was indebted in 190/. to A. upon an uſurious contract on a 41 


bond, and A. being indebted to E. transferred the debt to * 
E., and V. became bound for the ſame uſurious debt to E. ſt: 


whoſe debt was juſt, and he ignorant of the ufury,—the pl 
obligation made by V to E. was not avoidable for tne uſu- th 
Tious contract made betwten W. and A.“ Therefore, though Ca 
bills ſhould be conſidered as within the meaning of aſſurances, for 
ſtill the intention cannot have been to make them void in ex 
the hands of perſons ignorant of the uſury. Indeed it ſhould cat 
feem, by the very words of all the acts, that the proviſion wo 
in queſtion was only meant to be applied to ſecurities, where wi 
an uſurious conſideration appears on the face of the inflrument: N ua 
In all of them, the expreſſion is, © whereupon, or wherety, ſec 
% there ſhall be reſerved, or taken more than, c.“ 2. As Th 
to the authority of the caſe of Bowyer v. Bampton, it is di- pre 


realy contrary to the doctrine laid down by Lord Holt, in of 


Huſſey v. Jacob (b) [1], and which is ſtated by him as Th 


founded on previous determinations. « A. (ſays he) wins J 
« money. of B. and, for a debt which 4. owes C. he ap- . 
« points B. to give C. a bond, *tis good, becauſe C. is an 
c innocent perſon, and *twill be the ſame thing if A. is 
c bound with him;“ or, as it is expreſſed in the Report of 
the ſame cafe by CoMYNs, If a bill is given, for money 
«© won at play, to the winner, or order, and the winner in- 
« dorſes it to a ſtranger, for a juſt debt, and the perſon 
c upon whom the bill was drawn accepts it in the hands of 
& the ſtranger, the acceptor will be liable (c).“ CoMxxs, 
in his Digeſt, cites this caſe of Huſſey v. Jacob, and adopts 
the poſition of Lord HoLT, as law (d). A contrary deci- 
ſion would be highly inconvenient to trade. Bills circulate 
like money, but, if it become neceſſary for every man to 


[1] That cafe aroſe upon the ſtatute of 16 Car. 2. rap. 7. § 3. the words of 


which are nearly the ſame (as to this point) with thoſe of 9 Ann. cap. 14. 
(a) B. R. E. 1 Fac. 1. Moore, 752. pl. 1035. Cro. Jac. 32. pl. 6. Yelw. 47. (a) 
(5) B. R. AM. 8 Will. 3. 1 Salt. 344. Cem. 4+ (6) 
(c) Com. 6. . 75 


(4 5 Com. Dig. 610. . 
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enquire into the original conſideration, before he can take 


ore with ſafety, their currency will entirely ceaſe.— Morgan 
alſo cited Robinſon v. Biand (a), and Rex v. Sewell (6). 
The arguments on the other fide were; That the word 
* aſſurances? comprehends bills as much as any other fort 
of ſecurity; and to hold, that an innocent indorſce could 
make ule of a bill given on an uſurious contract, would be 
againſt the obvious meaning of the words “ utterly void, 
in the ſtatute of 12 Ann. M herever the ats againſt gaming, 
aud thoſe againſt uſury, differ, it will be found that the pro- 
viſions againſt uſury are the ſtrongeſt. Thus, though the 
ſtatute ot 9 Ann. makes all ſecurities given tor money won at 
play, or lent to play with, void, it does not declare that 
the contract 1{elf ſhall be void; and the prior act of 16 
Car. 2. cap. 7. which ſays, that contrafs, and all ſecurities 
for money at at play, ſhall be utterly void (c), does not 
extend to money lent to play with. Therefore, in the 
caſe of Barjeau v. Walmſley (d), it was held, that an action 
would lie on the tontrad tor money knowingly lent to play 
with; and, in Rebinſon v. Bland (e), the ſame diſtinction 
was made. But, by 12 Ann. ſt. 2. cap. 16. not only the 
ſecurity, or aſſurance, but the contraCEt itſelf is made void. 
This ſhews that the legiſlature was ſtill more anxious to 
prevent uſury than gaming. Now, as to gaming, the caſe 
of Bowyer v. Bampton is a direct and ſolemm authority, 
The deciſion was after two arguments; and LEE, Chief 


Juſtice, obſerved, that what Lord HoLT had iaid, in Huſſey 


v. Jacob, was extra- judicial, and that he had ſeen a Report, 
wherein notice was taken, that all the learncd part ot the 
bir wondered at it. 
Carthew (f), the court is only made to ſay, „that, if the 
bill had been negotiated and indorſed to any other perſon, 


for value received, that it might bave been another conſede- 


% ration.” It muſt be admitted, that the bill, in the pre- 
ſent caſe, was void at firſt, Now, how can a thing void in 
its origin, be rendered valid by any thing done to it after- 
wards? If it were to be held, that it ſhould appear on the 
face of the inſtrument, that more than 5 per cent. is to be 
paid, the ſtatute would become almoſt a dead letter; for 
what uſurer is ſo unſkilful in his trade, as to ſuffer the uſury 


to appear on the face of the fecurity ? And how eaſy will 


(a) B. R. M. 1 Geo. 3. 2 Burr. 1077. 
(6) N. Pr. M. 1 Ann. 7 Mod. 118. 


le) 83. 
4) Br H. 19 Geo, 2, 2 Str, 1249. 5 
le) B. R. M. 1 Geo. 3. 2 Burr. 1077. Law of N. Pr. 274. Ed, of 1775. 


F) Curth, 356, 


Indeed, by the Report of the caſe in 
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1781. it be for the lender to pay away bills, on which he him- 
LR felt could not recover, either, bona fide, to perions to whom 
rows, he ts indebted, or colourably, to ſome ſecret partner in the 
F = yy buſineſs, but whoſe knowledge of the uſury cannot be 
traced ? It is ſaid, it will be dangerous to trade, if third 
perſons cannot recover. But this ſuppoſes that ufin ious 
contracts are very univerſal; and, if they are, it is highly 
proper they thould receive a check of this fort, Beſides, 
what greater riſk will there be than is run every day when 
notes or bills are taken from women who may be under ca- 
verture, or from young perſons who may be minors, un- 
known to the perſons taking ſuch notes or bills? It Harri, 
& Stratton are ſolvent, the plaintiffs will not ſuffer ; and it 
is the buſineſs of indorfees to ſatisfy themſelves with re- 
ſpect to the ſolvency of the indorſor. In the cafe of Ellis 
v. Warnes, there was an immediate ſecurity given to the 
third perſon; and ſo indeed it is ſuppoſed to be, in the caſe 
put by Lord Hort, in Huffey v. Jacob, as reported by 
Salkeld (a). | . | 
The court took till this day to confider ; and now Lord 
MANSFIEID delivered their opinion, to the following ef— 
_ | 
Lord MANSFIETD— We have conſidered this caſe very 
attentively, and, I own, with a great leaning and with on 
my part, that the law ſhould turn out to be in favour of the 
' plaintiffs. But the words of the act are too ſtrong. Be— 
ſides, we cannot get over the cale on the ſtatute againit 
gaming, which ſtands on the ſame ground. This is one of 
thoſe inſtances in which private mult give way to public 
convenience. It is leſs mitchievous that the law ſhould be 
as it is, with reſpect to bills and notes, than other fecuri- 
ties; becauſe they are generally payable in a ſhort time, ſo 
that the indorſee has an early opportunity of recurring to 
the indorſor, if he cannot recover upon the bill. 
The Poſtea to be delivered to the defendant. 


(a) Salk. 344. > 


Thursday, 
28th June, 


TAYLOR againſ WHITEHEAD. 


f : L RE SPASS for breaking and entering the cloſe of 
3 the plaintiff, at the pariſh of Otley, in Torkſbire. [he 
reſt ous” defendant pleaded ; 1. The general iflue; 2. A right oi 
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way, by preſcription, through a lane of the plaintiff's con- 
tiguous to the locus in quo, to Otley bridge on the river 
Wharfe ; that the tenants and occupiers of the locus in quo 
were, from the time whereof, 3c. by reaſon of their tenure, 
bound to repair the lane, and the banks thereof next to the ri- 
ver; that, at the ſeveral times when, Cc. the lane was out 
of repair, and overflowed with water, ſo that the defendant 
could not uſe the way without imminent danger of the lots 
of his lite, and goods; and that he neceſſarily went into, 
through, and over, the /ocus in quo, as near to his ſaid way 
as he poſſibly could, as it was lawtul for him to do for the 
cauſe aforeſaid; 3. That the locus, fc. lay contiguous to a 


lane of the plaintiff's, and that the ſaid lane was adjoining 


to the river Mare; that the detendant had a right of way, 
by preſcription, through and over the lane; and, that, be- 
cauſe the lane and way were overflowed with water from the 
ſaid river ſo much that the defendant could not at the ſeveral 
times, fc. paſs or repaſs, he did neceſſarily go out of the ſaid 
way, as near to the ſaid way as he poſlibly could, into, 
through, and over, Cc. | . 

The plaintiff having traverſed the preſcription to repair 
laid in the firſt ſpecial plea, and the right of way laid in the 
laſt, the cauſe came on to be tried, before Lord Loucn- 


| BOROUGH, at the ſummer Aſſizes tor Yorkſhire, 1780; and 


the jury found for the plaintiff on the general iſſue and the 
fiſt ſpecial piea, and for the defendant on the laſt. 

In Michae/mas Term (a), a rule was obtained, to ſhew 
cauſe why there ſhould not be a new trial on the iſſue found 
for the defendant, as having been found againſt evidence, 
which rule was, upon argument diſcharged (6). 

Atterwards, Fearnly obtained a rule to ſhew cauſe why 
the plaintiff ſhou}d not be at liberty to enter up judgment 
on that iſſue, as well as the others, notwithſtanding the 
tinding of the jury, on the ground, that, in point of law, 
although the defendant had the right of way through the 

laintiff's cloſe, he was not entitled to go upon the adjoin- 
ing land of the plaintiff, when the way was out of repair. 

On Saturday, the 3d of February, cauſe was to have been 
ſnewn againſt this rule, and Lee objected, that it had been 
applied for too late, for that it was in the nature of a 10- 
tion in arreſt of judgment, and, he ſaid he had always un- 
derſtood the practice to be, that ſuch a motion could not be 


(a) Therſlay, gth Nov. 1780. 
% Friday, 24th Nov. 1780. 
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mate after a new trial had been moved for, unleſs 0 court, 
upon granting the rule for a new trial. ſhould have given 
leave, if that ſhould be diſcharged, to follow it by a motion 
in arreſt of judgment. Tt emed, he ſaid, very unreaſon- 
able, that a party ſhould be permitted to avail himſelf in 
ſo late a ſtage of the cauſe, of an objeCtion that might have 
been taken in the firſt inſtance, by a demurrer to the plea, 
by which mode of proceeding, if the objection was founded, 
in law, all. the expence and vexation of the trial, and the 
motion to ſet aſide the verdia, would have been avoided, 


In anſwer to this, it was obſerved, by Dunning, that it 


would be extremely abſurd if an objection ſhould be ſtared 
to the court, and they ſhou'd be convinced that the party 
had not, by law, a right to judgment in his favour, that 
they ſhould yet be neceſſitated, by any rule of practice, 0 
pronounce an erroneous judgment in his favour, and ſo force 
the other party to bring a writ of error. 

After ſome conſideration, and conference with the Ma. 
ſter, the court declared their opinion, that a motion in ar- 
reſt of judgment might be made at any time before judgment 
was entered up, and that the preſent motion, being of the 
ſame nature, was not too late. 

It now appeared, that the officer, had entered a verdict 


for the defendant on all the iſſues; upon which it became 


neceſſary for the plaintiff's counſel, to move for a rule to 
ſhew cauſe why the Poſtea ſhould not be amended, from the 
Judge's notes, agreeably to the finding of the jury, and that 


the rule then before the court ſhould, in the mean time, be 


enlarged. 

The Poſtea was afterwards amended, ine; on this day, 
the queſtion on the validity of the laſt plea was argued, 

Lee, Davenport, and Wood for the defendant—They at- 
gued as follows—It is clear law, eftabliſhed by a number 
of caſes, particularly that of Ab/or v. French, in Shower (a), 
and Henn's Caſe (b), that, where a common highway is out 
of repair, by the overflowing of a river, or any other cauſe, 
paſſengers have a right to go upon the adjacent ground. Sa, 
if the water impairs the banks of a navigable river, (which 
indeed is conſidered as a highway, ) it is juſtifiable to go up- 
on the neareſt part of the field next adjoining (c). No 
caſes are to be found upon the queſtion as to private ways; 
but there are determinations, the principle of which is, that, 


a) B. R. M. 30 Car. 2. 2 Shcw. 28. S. C. Lev. 234. 
b) 8 Car. 1. Sir M. Jones, 296. 
1 Tung v. X. P. before Lord Holt, 1 Lord Raye. 725. 
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where it becomes impoſſible for a perſon to exerciſe his 


right without a treſpaſs on the ſoil of another, the law will CY VN eg 


excuſe the treſpaſs. Thus in Dike & Dunſton's caſe, (a), it 
is ſtated #1], from the Year-book of 6 Edw. 4. That, if 
« a man is to lop his tree, and he cannot do it unlejs it fall 
% upon the land of another, then he may well juſtify the 
« felling it upon the other's land, becauſe, otherwiſe, he 
could not lop it at all.” So, in the caſe of Miller v. 
Fandrye, reported in Popham (6), „A man may Juſtify 


719 
173r. 
TayLog 


againſt 
WuarTEHE D. 


% chafing ſheep with a dog upon another man's ground, if 


« he cannot otherwiſe drive them off his own.” And, in 
that caſe, there is one cited from 22 Edw. 4. 8. where it 
was held, © that, for neceſſity, a man who plows may 
« turn his plow on the land of anoth-r—(BurLrer, Fuſtice, 
% There a cuſtom was laid.”)—And another from 8 Edu. 


4. where it was laid down, “ that, if a tree grow in a hedge, 


« and the fruit fall upon another's land, the owner may go 
« upon the land and fetch it.” Theſe are all treſpaſſes oc- 
caſioned, as in the preſent: caſe, by the unavoidable. inter- 
ruption of the exerciſe of private rights in the regular way. 
It is of no conſequence, upon this iſſue, who is bound to 
repair the road, becauſe the juſtification is not, that the road 
was out of repair and ought to be repaired by the plaintiff, 


but that, by the overflowing of the river, it was impoſſible 


tor the defendant to paſs along the way, and, therefore, he 
neceſſarily went out of it. If the queſtion who ought to re- 
pair is ſaid to be the material part of the caſe, and that the 
iſſue tried on the ſecond ſpecial plea was immaterial, the mo- 
ion ought to have been for a repleader, but, as the plain» 
tiff took the iſſue, the court will not grant a repleader on 
his application (e). Suppoſing it not to be true in all caſes, 
that a perſon having a private way over the land of another, 


may, when the way is impaſſable, juſtiſy going on the ad- 


joining ground; yet, ſurely he may, where the land over 
which the way is, and the adjoining land, both belong to 
the ſame perſon. He, or thoſe under whom he claims, 
having granted a right of way over his eſtate, if the uſual 
tract becomes impaſſible, the right continues, and muſt be 
exerciſed on the neighbouring ground belonging to the- 
grantor. | | 
Lord MANSFIELD mentioned that BLacksToONE, in his 
Commentaries, expreſſes an opinion that the Jaw of Eng- 
land correſponds with the Roman law, on this point, ex- 
tending the right of going on the adjoining ground when 
[I.] By counſel. | | ; 
(a) B. R. M. 28 & 29 El. God. 4. 52. | 
Ys, B. R. E. 2 Car. 1. Popb. 161. But that part of the Reports is not by 
a. 
0 Supra, p. 380. 


a road 
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Ew) (a), and that ComvNs, in his Digeſt, ſeems to have en- 
Ls wry tertained the ſame opinion (5). | 
Walle 4b. Walker, Serjeant, for the plaintiff, inſiſted, that, by the 
common law, the grantee of a private way 1s bound to re- 
pair, unleſs there is an expreſs ſtipulation for the grantor 
to do it. This principle, he ſaid, was clearly deducible 
from the ultimate determination in the caſe of Pomfrett v. 
Ricroft (c), where one having granted the uſe of a pump, 
for a term, to another, and the pump having fallen into 
diſrepair, the grantee brought, his action againſt the grantor, 
and, upon demurrer, the court of King's Bench held, (three 


Judges againſt TwisDEN,) that it well lay, for that the 


grantor was bound to repay, but, upon a writ of error to 
the Exchequer Chamber, their deciſion was unanimouſly re- 
verſed. Now, on this record, he ſaid, it was expreſsly 
found, on the firſt ſpecial . plea, that the plaintiff was not 
bound to repair, and, by the ſecond, no cuſtom or duty for 
him to repair was alleged. The defendant, therefore, muſt 
be conſidered as bound to repair in this caſe, and, if the 
road had become impaſſable by his neglecting to guard 
againſt the overflowing of the river by keeping up the 
banks, 'it was his own fault, and he could not, on that ac- 
count, beentitled to treſpaſs on the neighbouring ground. 

The court ſtopped Fearnly, who was to have argued on 
the ſame ſide. . | | 

Lord MansFitLÞ—The queſtion is upon the grant of 
this way. Now it is not laid to be a grant of a way, gene- 
rally, over the land ; but of a precite ſpecific way, The 
grantor ſays, —You may go in this particular line, but I do 
not give you a right to go either on the right or left, —I en- 
tirely agree with my brother Walker, that, by common law, 
he who has the uſe of a thing ought to repair it. The 
grantor may bind himſelf 3 but, here, he has not done it. 
He has not undertaken to provide againſt the overflowing 
of the river; and, for aught that appears, thai may have 
happened by the neglect of the defendant. Highways are 
governed by a different principle. They are for the public ſer. 
vice, and if the uſual tract is impaſſable, it is for the general 
good that people ſhould be entitled to pals in another line. 

WIIIES, and ASHHURST, Fuſtices,—of the ſame opinion, 


BurrER, Fuſtice,—lf this had been a way cf neceſſity, 


the queſtion would have required conſideration, but it is not 


{a) 3 Bl. Comm. p. 36. : 
(b) Com. Dig. Tit. Chimin. D. 6. 
c B. R. M. 21 Car. 2. 1 Saund. 32 1. 


ſo 


1787. a road is out of repair, to private as well as public ways 


9 — „ hs 
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of fit ſo pleaded. It does not appear that the defendant had no 1781. 
1 9 other road. There can be no ground for a repleader, for 
OY the plea is ſubſtantially bad; there is no fact alledged in it 1 — 4 
"Fog _— it could ſerve any purpoſe to deny, or go to iſſue . 
upon. = 
. | The rule made abſolute. 
tv. | 
mp, 
into | 1 | 
N Zixck againſt LANGTON. Thurſday, 
3 | 28th June. 
the. 
Ir to * laſt Eaſter Term, on Wedneſuay, the 2d of May, F. A certiorari 
re- Heywood obtained a rule to ſhew cauſe why an attach- ene e 
eſsly ment ſhould not iſſue againſt the Prothonotary of the court and without — | 
not of Common Pleas for the county palatine of Lancaſter, for ing a ſpecial | 
for not obeying a writ of certiorari, which had been directed eee [ 
mult to him, to remove the proceedings in this cauſe from that remove pro- 
the court into this [1]. | —_ ceedings from i 
uard The Attorney General, afterwards, in the ſame term, ob- _ ener \ | 
22 ee unties pa- 
the tained a rule to ſhew cauſe why a ſuperſedeas to the writ of latine. 
t ac- certiorari ſhould not iſſue. ; 2) | 
d, Both theſe rules were enlarged till the preſent term, and, | 
d on this day, they were ſpoken to by the Attorney General, and | 
Wilſon, in Ae of the rule for a ſuperſedeas, and by N 
nt of Dunning on the other ſide. | | | 
gene: The circumſtances of the caſe were theſe : Before the 
The time to plead, in the ation below, was expired, the writ 
I do from this court, together with another from the chancellor ö 
| en- of the county, conſequent upon it, (as mentioned in note 
law, [1],). were delivered to the deputy Prothonotary. As he 
The had never before known an inſtance of ſuch a proceeding, 


he deferred returning the writ, and, at the next Aſſizes, 
wing Witues, Juſtice, granted a rule to ſhew cauſe, why the 
plaintiff ſhould not ſign interlocutory judgment, notwith- 


s m4 ſtanding the certioram; and, upon ſhewing cauſe, and 
wage hearing the queſtion, whether the certiorari would he, ar- 
line gued, he permitted the plaintiff to ſign interlocutory judg- 
nion. [1] The writ of certiorari out of this court was directed to the Chancellor 
flity, of the county palatine, and commanded him, that, © by our writ, under the 
is not ** ſeal of our ſaid county palatine, he ſhould command the Prothonotary to 
certify the ſaid plaint to him, ** that you may certify the ſame to us at Meſt- 

« minſter, Ge.” In obedience to this, a writ was made out, directed to the 

Prothonotary, in the nature of a certiorari, (but called a mandate in the lan- 

guage of that court,) under the ſeal of the county palatine, but in the King's 

| name, and commanding him to certify the plaint, c. 10 ws, fo that the 

0 © ſame may appear to us at Weſtminſter, c. Neither of the writs aſſigned 


any particular ground, but only ſaid, ** we being willing, for certain reaſons, 
to be certified on a certain plaint, etc. 


& ment, 
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ment, but, on condition, that he ſhould not take out exe 


cution till there ſhould be an. opportunity of moving this 
court. A writ of enquiry was afterwards executed, and 
damages given to the amount of 6727, 4s. Gd. but final judg- 
ment was not ſigned. "The affidavits on which the rule for 
the attachment was moved for, did not ſtate any particular 
cauſe, and it came out, when the caſe was argued, that the 
attornies on both ſides had agreed, that the motion below 
ſhould be made for ſigning interlocutory judgment. 

It was contended, by the Attorney General, and Wilſon, 
that, as there was no inſtance of a certiorari to a county 
palatine to remove a record before judgment; it muſt be 
preſumed, that the court has no right to iſſue ſuch a writ; 
at leaſt, the novelty of the attempt ſhewed there was no 


neceſſity for exerciſing the right, if it really exiſted; It 


would be highly inconvenient, particularly in the county 
palatine of Durham, becauſe, there, the pleadings begin, 
and the cauſe comes to trial, at the very ſame Aſſizes ; but, 
if a certiorari could be brought, defendants would in ge- 
neral come provided with one inſtead of a ples; and, if 


the practice can be ſupported: in the caſe of the county pa- 
latine of Laxcaſter, it muſt be equally valid in that of Dur- 


ham. But, at all events, they ſaid, the court muſt have 


a diſcretion, and it was ſufficient reaſon to ſuperſede the 


certiorari in this cafe, that it had been ſued out as of courſe, 
without any ſpecial cauſe, and obviouſly only for the pur- 
poſe of delay, and the court would not grant an attach- 


ment for not obeying a writ which never ought to have | 


iſſued. | 8 
On the other ſide, Dunning ſtated, that there were in- 


ſtances of writs of this ſort having iſſued, and particular 
ly, one about ſeven years ago, which could be produced, 
where there had. been a return, but the cauſe was after- 
wards made up. The queſtion, on the rule for an attach- 


ment, was not, he ſaid, whether the writ had iſſued pro- 


perly or not. A certiorari had, in fact, been directed to 
the Chancellor of the county palatine, who had not taken 
upon him to queſtion: the propriety of it, but had thereupon 
iſſued his mandate to the Prothonotary. He ought to have 
obeyed it, without examining whether the defendant was 
right or wrong in ſuing. it out; and then, when returned, 
the plaintiff might have moved to quaſh it, if he had been 
ſo adviſed. The deferdant had not ſtated the reafons tor 
ſuing it out, in the affidavits he had filed, becauſe they 
were not at all relevant to his motion. As to the agree- 
ment between the attornies, that did not purge the con- 
tempt of the officer, which had been incurred before the 


Aſſizes began. 
b * Lord 
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Lord MaNnsFIELD—The only conſequence of the writ 
would have been, that the cauſe would have gone back to 
be tried, fix months afterwards, by a jury of the ſame 
county, and probably before the ſame Judge ; for records 
in this court, in cauſes from the counties palatine, are ſent 
to be tried there, There is no doubt but this court may, 
under particular circumſtances, as in a caſe which calls 


' ſtrongly for a trial at bar, grant a certiorari to remove pro- 


ceedings from a county palatine [2.] But ſucha writ can- 


not be ſued out, without laying a ground for it, and, as the 


writ was iſſued out, in this cafe, without laying any ground, 
it iſſued improvidently, and muſt be ſuperſeded ; and, as 
to the officer, he is cleared from any contempt in not obey- 
ing it, by the agreement between the attorneys. 

The rule for an attachment diſcharged, and the other 
made abſolute [3]. | | | | 


[2] In Euſter Term, 22 Geo, & on We duda the i ſt of May, in a caſe of Wil. 


liams v. Thomis & another, à rule was obtained to ſhew cauſe, why a vrit of 


certiorari, which had been ſued out by the defendant as of courſe, and with- 
out any application to the court, to remove the proceedings in an action de- 


pending in the court of Great Seffions for the county of Pembroke, ſhould not 


be ſuperſeded. On Monday, the 3th of My, (the laſt day of term, ) cauſe 
was ſhewn, and an affidavit of the defendant produced, by which he ſwore, 
that, from the influence of the pleintiff in the county of Perbroke, and his 
being himſelf an entire ſtranger there, he believed he could not have a fair 
trial. It was ſaid, on this occaſſion, that there were many inſtances of cer- 
tioraris to counties palatine, and to the court of EV, and ſeveral, to remove 
indictmenis from the courts of Great Seſſions in Wales. In general, indeed, 
thoſe were brought by the proſecutor, for which there is a fort of reaſon, 
e. that, it being the ſuit of the King, he may try it where he pleaſes. But 
there is one at the ſuit of the defendant, in the caſe of Rex v. James, (T. 10 
Will. 2. 12 Mod 197 Mallice, and Dowel:s, for the plaintiff—3ower for 
the defendant, Lord Mansficlt ſaid, that the writ was not of couiſe, and as 
it had been ſued out, in this caſe, without laying any ground before the court, 
it muſt be ſuperſeded. | 

[z] Final judgment was afterwards ſigned, and the defendant brought a 
writ of error in this court, upon which the judgment below being affirmed, a 
rule was obtained to ſhew cauſe, why the Maiter ſhould not compute intereſt 
on the ſum given by the jury on the writ of enquiry, from the day of ſigning 
final judgment below, down to the time of the taxation of coſts, and why the 
ſame ſhould not be added to the coſts taxed for the plaintiff. In Faſter Term, 
22 Gey. 4. on the laft day of that term, S Heywvood argued againſt the rule, 
and Wilſen in ſupport of it —By 3 He». 7+ cap 10,—reciting, that writs of 
error were often brought for delay—it is enaQted, © That, when judgment 
e ſhall be affirmed, or the-writ diſcontinued, or the party nonſuited, on a 
* writ of error brought by a defendant or tenant, the perſon againſt whom it 


eis ſued out, ſhall recover his coſts and 4image, for his delay and wrongful 


* vexation in the ſame, by diſcretion of the fuſtice (a] atore whom the ſaid 
© writ or error is ſued.” 19 Hen. 7. cap. 20. recites this act, and that it had nut 
been put in force, and enacts, that it {hall be thenceforth duly put in execution. 
—Hcywood coniended, that intereſt could not be allowed under this ſtatuta 
becauſe at the time when it paſſed, and until the following reign, all intereſt 
was againſt law (5), and, therefore, though the word“ damage was uſed in 


(6) Supra. 540. Note (5). | | TOs 
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the ſtatute, it muſt be conſidered as only tautology, and ſynonimous to © coſts." 
He cited Penruddeck v. Errington, B. R. M. 39 & 40 El. Cro. El. 587. Can 
v. Bowles; B. R. M. 2. W. & M. 1 Salk. 205. and Bozwton v. Nicholls, B. R. 
H. 10 Car. 1. Cre. Car. 401. as authorities to ſhew, that the ſtatute of Hen. 
7. is to be conſtrued ſtrictly. But he chiefly relied on the caſe of Holroi. v. 
Ebixſon. B. R. H. 1 Ges 1. 10 Med. 274. as directly in point. That was an 
action in C. B. on ſeveral promiſes, judgment by default, writ of enquiry, and 
final judgment, and that judgment affirmed upon error brought in B. R Up- 
on this affirmance, the court was moved on 3 Hen. 7. cap. 10. that the defen- 
dant in error ſhould, beſides his coſts, have intereſt allowed him for the ſum 
adjudged due to him, pending the time of the writ of error, from the judg. 
ment. The queſtion was fully argued, and, againſt the application, the prac- 
tice of the court of Exchegreer Chamber, which was admitted to be not to allow 
intereſt, was relied on, and it was inſiſted, that coſts and damages are often, 
in law, ſynonimous expreſſions, and ought to be ſo underſtood in conſtruing 
the ſtatute of Hen, 7 On the other fide, it was ſaid, that the court of Exche- 


dur Chamber, not having been erected at the time of the ſtatute, was not 


within the operation of it, and that, though the word © damn” does ſome- 
times ſignify co/7s, yet it never does when joined with © cſtugia; and that 
coſts and damages are diftinguithed in every Poſtea, The court took time to 
confider, and then delivered their unanimous opinion, © That the defendant 
* upon a writ of error brought into B. R. ſhould not have intereſt allowed 
* him by way of damages for the ſum adjudged due to him from the time of 
< the firſt judgment, pending the writ of error, for, at the time ot making the 
© ſtatute of 3 Hen. 7 cap. 10 all intereſt was reputed unlawful ; and, therefore, 
« that ſtatute could not give it. In fact, when intereſt ran higheſt, as at 10 per 
*© cent. it had not been allowed. In the Exchegruer Chamber it had never been 
& allowed, and uniformity of practice was to be wiſhed and endeavoured.” 
—Hnywocd then obſerved, that it was clear, from 2 And. 123, as well as 
from the judgment of the court in the laſt- mentioned caſe, that the ſtatute of 
Hen. 7. extends to the court of Excheguer Chamber, and that the practice of 
that court never to allow intereſt was not only admitted by the parties and 
recognized by the court, in that caſe, but alſo ſtated by Lord Mansfield in the 
caſe of Bodily v. Bellamy. B. R. M. 1 Geo. 3. 2 Barr. 1094. 1 Blackſe.. 267. 
He acknowledged, that, in one ſort of action, wiz. guare iinpelit, this court 
had allowed intereſt, (as in the caſe of the Biſhep of London v. the Mercer's 
Company, B. R. H. 5 Geo. 2. 2 S7r. 92 5.; an anonymous caſe, M. 4 Car. 1. 
in Cro. Car. 145.; and the cafe of Tie Earl of Pembroke v. Boſtocky M. 5. 
Cur. 1. Cro. Car. 173.) but, in that action, he ſaid, the intereſt was allowed 
as a compenſation to the party for being kept out of a living, from which, at 
the time of Hen. 7. a legal annual profit would have been derived; whereas, 
at that time, no legal annual profit could have been derived from a ſum of 
money ; and, therefore, to prevent a party from making intereſt, by keeping 
him out of it after judgment, by a writ of error, was no legal damage — 
Wilſon, on the otber ſide, ſaid, that the only reaſon he could fee for the re- 
enactment of 3 Hen. 7. cup. 10. by 19 Hen. 7. cap. 20, was, that the judges 
had ſcrupled enforcing the former ſtatute, on account of the ideas entertained 
about the illegality and fn of taking intereſt. But though it might be unlaw- 


ful to take intereſt in the reign of Hen. 9. and therefore it might not then be 


any damage in the eye of the law to be prevented from making intereſt of a 
ſum of money, yet, as ſoon as the legiſlature permitted the intereſt io be taken 
the loſs of the opportunity of making intereſt became a legal damage, to which 
the act of Hen 7. would apply, He admitted, that intereſt was not to be al- 


| lowed as of courſe, upon the affirmance of a judgment by a court of error, 


but required an application to the court. This had been ſlated by Lord 
A1.insfeld, in the caſe of Belly v. Bellamy, and was all that there was in that 


caſe applicable to the preſent —Lord Mani dd mentioned, that what he had 


delivered on that occaſion, was the reſult of a ſtrict enquity into the practice 
of all the courts. He ſaid, the preſent queſtion was a matter of ſome conſe- 


. quence, and therefore the court would think of it till the next term. In T. 22 
Geo. 3. (Fridiy, the 7th of June,) his Lordſhip delivered the opinion of the 


_—_— 


wh Supra, Lows v. Waller, p.71. 
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court, that damage in the ſtatute of Hen. 7, muſt mean ſomething different 


from ceſts, as both words are uſed : that the queſtion was, what was to be 

the rule for aſſeſſing the damage, and that, in this caſe, the intereſt ought to ED rw. 
be the meaſure of the damage, che action being for a debt (a); but that, ina ©INCx 
caſe of another fort, the rule might be different. The rule was therefore made aguinſt 
abſolute, | LANC TON. 


— — 


(a) The action was indebatatus afſump ſit, 


GooDTITLE, Leſſee of WinckLEs, again/? 


BILLINGTON and another. Friday, 
2gth june. 


\ HIS was an ejectment, tried before Lord LoUGcH- By a deviſe— 
BOROUGH, at the laſt Len? Aſſizes for the county of to A. & B. for 


Buckingham. A verdict was found tor the plaintiff, ſubject a er ee 
to the opinion of the court, on a caſe reſerved, which ſtated, ſurvivor, but in 
(as far as it is material,) as follows : caſe B. ſnould 


Bernard Chevall, in 1774, made his will, in which, inter 


marry and have 
iſſue, then, after 


alia, there was this deviſe: “ Next, I give and deviſe unto the death of A. 


60 
PT 
PP 
IL 
40 
ce 
ce 
ce 
ce 
cc 
ce 


cc 


my ſaid loving wife, Elizabeth Chevall, and unto my to E. and her 
daughter Anne Chevall, all that my meſſuage, ' tenement, heirs, but if 2. 
or farm, (Cc. viz. the premiſes in queſtion,) to hold — 
the ſaid meſſuage, tenement, or farm, Cc. unto my iſſue, then to A, 
ſaid wife Elizabeth Cbevall, and unto my daughter Ann e eee 


Chevall, for and during the term of their natural lives, and joint eſtate for 


the life of the longer liver of them, in equal proportions, life, with con- 


: . tingent remain- 
ſhare and ſhare alike. But, iu caſe my faig daughter Ann ders in fee- ſim- 


Chevall ſbould happen to marry and have iſſue of her body ple, to each in 
lawfully begotten, then, and in that cafe, after the deceaſe dhe alternative. 
of my ſaid wife, TI give and deviſe all and ſingular the ſaid 
meſſuage, tenement, or farm, &c. unto my ſaid daughter 
Anne Chevall, and to ber heirs and aſſigns for ever. But, 


if my faid daughter ſhauld happen to die fingle and unmar- 


ried and without iſſue of her body law fully begotten, then, 
and in that caſe, I give and deviſe all and ſingular the 
aforeſaid premiſes lait above-mentioned, uvato my ſaid 
wife Elizabeth Chevall, and to her heirs and aſſigns for 
ever. The teſtator died on the 27th of December, 


1774, leaving Elizabeth Chevall his widow, and his daugh- 
ter Anne Chevall (who was by another wife) his heir at law, 
Elizabeth Chevall died on the 3oth of une, 1775. After her 
death, Anne Chevall ſuffered a recovery of the premiſes in queſ- 
tion, and deviſed them to the defendants. She afterwards. 
died unmarried. The leſſor of the ptainatift was the brother 


and heir at law to Elizabeth Chevall. 
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The queſtion was, whether the limitation over to Eliza- 


L——y beth Chevall and her heirs was barred by the recovery ſuf- 
GoopTtTLE fered by Anne Chevall. bo 


again 


B1iLLINGTON, 


Graham, for the plaintiff, contended, that it was not; 
for that it was either an executory deviſe, and not ioo re- 
mote in its creation, or a veſted remainder, after eſtates for 
life to Elizabeth and Anne Chevall and the ſurvivor, and a 
contingent eſtate tail to Anne Chevall, 1. On the firſt point, 
and which was founded on the ſuppoſition that the limita- 
tion to the daughter, in caſe ſhe ſhould marry and have iſ- 
ſue, was in fee-ſimple, he admitted, that it would be ne- 


ceſſary for him to diſtinguiſh this caſe from that of Lud- 


dington v. Kime (a), and other ſubſequent caſes of the ſame 
ſort. In all thoſe caſes, he ſaid, the limitation over was 


ſuch, that, though the contingency on which it was limited 


' ſhould happen before the end of the original ſpecified dura- 
tion of the particular eſtate, yet it muſt await the natural 
expiration thereof, before it could veſt in poſſeſſion. Thus, 
in Luddington v. Kime, though the tenant for life might 
have iſſue-male in his life-time, which was the contingency 
on which the remainder to ſuch iſſue male was limited, yet 
the eſtate to ſuch iſſue male was not to take effect in poſ- 
ſeſſion, till after the regular expiration of the particular 
eſtate by the death of the tenant for life. This is eſſential 
to the idea of a remainder, according to the definition in 


Coke v. Littleton, viz, that it is © a remnant of an eſtate, 


& in lands or tenements, expedtant upon a particular eſtate, 
6 created together with the ſame at one time (5).” So, in 
Chudlzigh's Caſe (c), it is faid,—* The rule of law is, that 
« he in remainder muſt take the land when the particular 
& eftate dels mines, or elſe the remainder ſhall be void (4) ;” 
In Cholmley's Caſe (e) A remainder ought to take effect 
c in poſſeſſion whgn theparticulareſtate ends (7); — And, in 


Boraſton's Caſe (g), almoſt in the ſame words,—** The re- 


* mainder ought to commence in poſſeſſion, when the parti- 
« cular eſtate ends (bh). -In like manner, the definition of a 
remainder in Noy's Maxims is, «That it is the reſidue of an 
ac eftate, at the ſame time appointed over, and muſt be 
& grounded on ſome particular eſtate given before, granted for 
«© years or life, and ſo forth; and ought to begin in poſſeſſion, 


(a) C. B. E.g. Will. 3. 1 Lord Raym, 203. 1 Salk. 224. 3 Lev. 431, and 
ſtated ſupra, 252. . 

(% Co. Littl. 143. a. | | 

(c) B R. H. 31 EI. 1 Co. 120. a. 

(4) Ibid. 135. a. | 

(e) Scacc, E. 39 El. 2 Co. 5c. 4. 

(J) Did. 51, a. 
(g) B. R. H. 29 EI. 3 Co. 19. 4. 

(b) Ibid. 21. a. - 
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«© when the particular eſtate endet (a).“ The fame prin- 
ciple is laid down repeatedly in the caſe of Colibirſt v. Beju- 
ſbin, in Plowden (6) [1]. But, here, the limitation to the 


(1.) All the definitions here cited, and relied on, point only at this eſſential 
quality of a remainder, that it muſt be fo limited as that it may, by poſſibility, 


be capable of veſting in poſſeſſion, a7 be luteſt, on the regular and natural de- 


ter mination. of the particular eſtate ; or, as it is expreſſed, though rather ob- 
ſcurely, in Plouden (25), that the particular eſtate continues æuben (which 
word there means until) the remainder veſts.” It dds not ceaſe to be a 
remainder, becauſe it may veſt in poſſeſſion on an event which, from the terms, 
or from the legal nature, of the original limitation, ſhall du feat the particular 
eſtate before its natural or regular expiration. Every remainder limited after 
an eitate for life may veſt in poſſeſſion before the death of the tenant ſor life, 
(which is the term of the natural expiration of the particular eftate,) namely, 
in conſequence of any forfeiture which he may commit, Some have been in- 
clined to coniider conditional limitaiions, after particular eſtates, (as tor in- 
ſtance, after an eſtate for life,) but limited to veit in poſſcifion on a contin- 
gency whach ι happen betore the death ct the tenant for lite, as not being 
remainders (c). Thus, if an eftate is given td A. for life, provided that, when 
C. retuins from Rome, it ſhall, from thence be to the uſe ot B. un tee, it is ſaid 
this limitation over is not confined to the remnant expectant on the particular 
eſtate before given to A, but may interfere with, and in part defeat and ſu- 
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againſt 
BILLING TONs 


perſede, that firſt eſtate, inſtead of awaiting its regular determination; and, 


therefore, it does not anſwer the definition of a remainder in Co. Litil. 143. a. 
(cited, /zpra. p. 720). But this ſeems too great a refinement Every eſtate for 
life, may, by the act of the tenant for life, be defeated, and abridged, before 
its regular expiration, and, thereby, let in the remainder over in the manner 
above-ſtated, and the only difference between ſuch limitations and the others, 
is, that, in the others, the eſtate for lite is not abridged ty the act of the te- 
nant for life, but by ſome extrinſic event which happe:'s alſo to be the con- 
tingency on which the limitation over depends. Bur no decided caſes that I 
am aware of, have ever conſidered this laſt ſoft of limitations as not being re- 
mainders, They have all the legal incidents and attri utes of remainders. 
They may be barred in the ſame manner, (Page v. Hayww:ird, 2 S. 570.) and 
are limited to veſt in poſieſſion, at the lateſt, on the regular determination of 
the preceding eſtate ; for, in the cafe put, if C. ſhould not return item Rome 
till after the death of A, 1 conceive the eſtate to B. could not take effect. I his 
I think is to be collected trom the determination in this very caſe of Goodtztle v. 
Billington ; tor it ſeems that it would have made no ditierct:ce, with regard to 
the contingent limitation over to the daughter in the event ot her marrying and 
having ifſue, although the joint eſtate with the widow, and the ſurvivorihip, had 
been given, not to the daughter, but to a ſtranger. indeed, what difference, 
more than what is merely verbal, can there be ſthewn to be between an eſtate 
to A. till C. return from Rome and then to remain over to B, and an eſtate to A. 
rovided that When C. returns from Rome, at ſhalt thencetorth, be to B? Un- 
der both forms of expreſſion, A. takes an eſtate for life detealible on the very 
ſame event, and B. a contingent intereſt depending on the very fame event, 
The expreſſions till, &c.“ and ben, &c. in the firſt caſe feern to me 
to be exactly convertible with © prow:ded bat when, Sc. It fhall then, &c. 
in the other. Now, the firſt is given as an example of contingent r-mainders, 
in the very work where the ſuppoſed diſtinction is ſtated (d.) As to the firſt li- 
mitation, in either caſe, being to A. indefinitety, or to A. for life, that can make 
no differente, becauſe a limitation to A. indennitely, carries a life intereſt as ef- 
feftually as if the words for Hf were added. The law ſupplies them (e). 
ln ſhort, the expreſſion and idea of a conditional limitation was . ans 
| adopte 


— 


2 


— — 


(e) Fearne, 3d Edit. p. 9, 10. 
(4) Fearve, p. 4. 10. | 
(e) Co. Littl. 42. 4. | 
(a) Noy's Muxims, 31. 
(5) C. B. F + Edu. 6. Ploæud. 215 24, 32. 
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daughter Anne Cheva/l, in caſe ſhe ſhould marry and have 


& iflue of her body, was not to wait till the natural expiration 
GoopTiTLE of the firſt eſtate for life to her, but was to take effect in her 


againſt 


 BrtLINGTON, 


' life-time, as ſoon as the contingency on which it was li- 
mited ſhould happen. It is therefore not a remainder, but a 
conditional limitation. As ſoon as ſhe had married, and had 


iſſue, the eſtate, to her and her heirs, would have taken 


effect, and would have enlarged her intereſt, and merged 
her eſtate for life, This limitation to the daughter is, there- 
fore, within the principle of the deciſion in Pells.v. Brown 
(a). There, an eſtate was given in fee, defeaſible on the 
event of the deviſee dying without iſſue living the deviſee 
over. Here, a life eſtate is given, enlargeable on the event 
of the daughter's marrying and having iſſue. In Pelli v. 
Brown, the limitation was held to be, not a remainder, but 
a conditional limitation, and good by way of executory de- 
viſe. As an executory deviſe, it is not too remote, for it is 
limited to veſt, if at all, on the death of the daughter. 
2. But, if the ſecond limitation to the daughter ſhould be 
thought to be a remainder, then it may be neceſſary to con- 
fider, whether the teſtator meant to give her any thing more 
than an eſtate-tail by that limitation, and, though the words 
are, * Unto my ſaid daughter and to her heirs and afligns 
« for ever,“ yet ſubſequent words may reſtrain the eſtate 
to a fee-tail, as in the caſe of Doe v. Reaſon (b). Here, 
there are ſubſequent words which ſeem to indicate an in- 
tention only to give the daughter an eſtate-tail; and, if that 
conſtruction ſhould prevail, the laſt limitation over to the 
wife was a veſted remainder, and, of courſe, not barred by 
the recovery; for it is only contingent on the ſuppoſition of 
the preceding contingent limitation being in fee, it being a 
rule, that all eſtates limited after a contingent fee, muſt be 
contingent, on account of the eſtabliſhed maxim, that a fee 
cannot be mounted on a fee. | | 
During Grabam's argument, BuLLEtR, Juſtice, obſerved, 
that, if Anne Chevall had married and had iſſue, her life eſtate 
would not have merged, as contended by Graham, becauſe 


it was not limited to take effect till the death of the wife. 


Le Blanc, for the defendants, contended, that, whether the 
daughter took at firſt an eſtate- tail, or only an eſtateforlife, the 


adapted ta evade the neceſſity of the entry of the heir, in order to take advan- 
tage of the defeaſance of a prior eſtate, and all conditional limitations in wills 
feem reducible, either to the head of executory deviſes, of which ſort was that 
in Pells v. Brown, or of contingent remainders, to which the ſecond limitation 


0 the daughter in this caſe of Goodtitle v. Billington ſeems to belong, 


(a) B. R. M. 18 Fac. x. Cro. Jac. 590. 
(5) B. R, T. 28 & 29 Geo, a. 3+ Will. 224. and ſtated, ſupra, p. 254- 


remainder 
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remainder over to the widow, was barred by the reco- 


very. If ſhe took an eſtate-tail the caſe was clear, but if vNJ 


ſhe only took an eſtate for life, then, he ſaid, the limita- 


tion to the widow was upon a contingency with a double pz. 


aſpect; it was a concurrent remainder in fee, created in 
the alternative, with a contingent remainder in fee to the 
daughter; and, a recovery having been ſuffered by the 
tenant for life, every body was barred but the heir at Jaw, 
which the daughter herſelf was in this caſe. He inſiſted, 
that it was impoſſible to diſtinguiſh this caſe from thoſe of 
Luddington v. Kime (a), Doe v. Holme (b), and Goodright v. | 
Dunham (e); that the ſecond limitation to the daughter 
was capable of taking effect as a contingent remainder in 
fee, and of courſe, that to the widow was fo; and it was 
an eſtabliſhed maxim, that, whenever an eſtate can take 
effect as a remainder, it ſhall not be conſtrued to be an ex- 
ecutory deviſe [2]. —He alſo ſaid, he meant to argue, that, 
if the limitation to the widow ſhould be held to be an ex- 
ecutory deviſe, yet it ought to be conſidered as limited on 
an indefinite failure of iſſue, and therefore, too remote; 
but Lord MANSFIELD ſaid, it was impoſſible to maintain 
that poſition, for that the words clearly confined the failure 
of iſſue to the time of the daughter's death. | 
Lord MANnSFIELD— The rules and principles laid dow 
by Mr. Le Blanc are indiſputable. It is perfectly clear and 
ſettled, that, where an eſtate can take effect as a remainder, 
it ſhall never be conſtrued to be an executory deviſe, or 
ſpringing uſe. Here, the firſt limitation is to two per- 
ſons and the ſurvivor, ſo that a preceding freehold will be in 
the ſurviyor, and the eſtate. over is limited on a contingency 
upon which a remainder may depend. It is to the daugh- 
ter and her heirs, (not iſſue,) if ſhe ſhould marry and have 
iſſue, and it muſt have taken effect after the death of the 
ſurvivor. 'There is another contingency, on the event of the 
daughter dying unmarried and without iſſue, (not on fai- 
lure of her iſſue,) and, upon that event, the limitation is 
to the widow ing fee. But the tenant for life, by the reco- 
Very, has barred the contingent remainders. Wo 
| The Poſtea to be delivered to the defendants. 


[2] In Pelli v. Brown, the limitation over could not enure as a remainder, 
becauſe it was limited on the defeaſance of a defeaſible veſted fee. 


(a) c, B. E. 9 V. 3. 1 Ld. Raym. 203. 1 Sath. 224. 3 Leu. 431. and ſtat- 
12 252. : x 
5 B. T. 11. & M. 12 Geo. 3. 3 Wilſ. 337. 241. 2 Blackſt. 777. and ſtat- 
. u ra, 252. ; 1 : ; g 
(c) Supra, M. 20 Gee, 3. 25h. 
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R1cnrT, Leſſee of MiTcnELL and his wife, 


Friday, 
agth June. 


By the following 


againſt SIDEBOTHAM and another. 


O an ejectment, tried at the laſt Spring Aſſizes for the 


county of Oxford, before HEATH, Juſtice, a ſpecial 


deviſe, viz. © I verdict was found, which ſtated : That one William Far. 


& give and de- 


„ vie to 4. ber Fowhaawk being ſeiſed in fee ſimple of the premiſes in queſ 


* berrs and aſ- 

& figns for ever, 
& all my lands 
© at B. and ] „ 
give and be- (; 
4 queath to A. 
« aforeſaid, all 
* my lands at „ 
E. A. only «, 
takes an eſtate 

for life in te 
lands at C. and ( 
the reverſion 6 
thereof ſhall deſ- 
cend, although 

the will begin & 


cc 


with theſe intro- . 
ductory words, 


« For thoſe cc 


% worl:ly goods cc 
% and eſtates _,, 
© whe:ewith it 

& has pleaſed #6 
God to bleſs cc 
« me,” and . 
contains a legacy 
of 1 5. to the 66 
heir at law. 6c 


& [tem, | give and bequeath to my 


tion, on the 10th of February, 1758, made and duly exe. 
cuted his will, and, thereby, deviſed as follows: — “ For 


thoſe worldly goods and eftates wherewith it has pleald 
Almighty God to bleſs me, I give and diſpoſe in manner 
following. Imprimis, I give and bequeath to my ſiſter 
Suſannah Mitchell, one Shilling. Item, I give and be- 
queath to Jan Mitchel}, fon of Suſannab Mitch:|}, 
one Shilling, to be paid by my executrix hercin- 
after named, within three months after my deceaſe. 
loving wife, 
Suſannah Sparrowbawk, all the reſt of my goods and 
chattels and perſonal eſtate whatſoever. Alſo, I & 
give and demiſe unto Suſannab Sparrowhawk, my faid 
wiſe, ber beirs and aſſigns for ever, all my lands lying in 
the pariſh of Bampton in the Buſh, in the county of 
Oxford,and now in the occupation of Mary Sparrowbaut 
of A/ton, in the pariſh aforeſaid. And I give and bequeath 
to my loving wife aforeſaid, all my lands, . tenements, add 


* bouſes, lying in the pariſh of Chipping Norton, (to wi!) 


the honſe I now live in, the ſign of the Plough, ſtanding 
between the houſes of . W. and T. A. and now in my 
occupation, with the yard, garden, and out-houlſes, and 


all other appurtenants thereto belonging, Laſily, I do 


make and conſtitute Suſannah Sparrowbawk, my ſaid wile, 
full and ſole executrix of this my laſt will and teſta- 
ment.“ That the teſtator died ſeiſed in fee, on the 20th 


of September, 1766, leaving the faid Suſannah Mitchell, 
one of the leſſors of the plaintiff, his only ſiſter and ver 
at law, and that the teſtator's widow married the defendant 
Sidebotham, and died on the firſt of November, 1777. 
The queſtion, upon this ſpecial verdict, was, whether 
the laſt-mentioned premiſes in the will, were, by the true 
conſtruction thereof, devifed to the widow in fee, or only 
for life. | 
a Caldecot, for the plaintiff, inſiſted, that only a life eſtate 


in thoſe premiſes was given by the will, and that the roo 
| | 108 
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fon ex pectant on the death of the widow, had deſcended to 
Suſannah Mitcbell, the teſtator's ſiſter and heir at law. 
He ſaid, it was clear, that, by the words of the deviſe, ta- 
ken by themſelves, nothing was given but an eſtate for lite, 
and the court would hold themſelves bound by the legal 
operation af the words, and not indulge uncertain conjec- 


tires about the intent of the teſtator. The circumſtances - 


from which an intent to give an eſtate in fee might be at- 
tempted to be inferred, on the part of the detendants, were, 
firſt, the general introductory words at the beginning of the 
will, viz, ** For thoſe worldly goods and eſtates, &c.”? and, 
ſecondly, the legacy of one ſhilling to the heir at law. The 
firlt, it might be ſaid, indicated a determination to diſpoſe 
of the complete intereſt in every thing the teſtator had in 
the world, and the other, a reſolution to diſinherit his heir. 
But, as to the introductory words, they are almoit of courſe 
in wills, and are merely deſcriptive, and not meant to relate 
to the quantity of intereſt given in the things deviſed ; and, 
25 to the ſuppoſed diſinheriting clauſe to the heir at law, it muſt 
be conſidered, that the intereſt of the heir at law, is in no 
caſe, derived from the bounty of the teſtator, but from the 
diſpoſition of law, and it is ſufficient for his title, if the 
teſtator either does not give the whole to another perſon, 
or, deſigning perhaps to do ſo, executes his deſign with ſo 
much uncertainty, and ſo inſufficiently, as that it cannot be 
taken notice of by a court of law. The caſes he relied up- 
ou were, Den, Leſſee of Gaſkin, v. Gaſkin, B R. M. 18 Geo. 
. and Roe, Leſſee of Callow & others, v. Bolton, B. R. M. 
16 Geo, 3. — The firſt came on in the form of a ſpecial caſe, 
which ſtated, That John Gaſtin, being ſeized in fee, by his 
vill, after prefacing, “ As to ſuch worldly eſtate as it hath 


pleaſed God to endue me with,” deviſed as follows, © I give 


Hand bequeath, all that my freehold meſſuage and tene- 
* ment lying in G. in the pariſh of D. together with all hou- 
ſes, farms, edifices and appurtenants, reputed as part 
thereof, or belonging to the ſame, to Matthew Robinſon, 
George Robinſin, and Thomas Robinſon, equally to them, 
my ſiſter's ſons,” That the will then proceeded to give 
ſeveral pecuniary legacies, of different amounts, to different 
relations, and, among others, ten ſhillings to the leſſor of 
the plaintiff ; That the teſtator died ſeized in fee, and, af- 
terwards, Matthew and George Rebinſon died; That The- 
mas Robinſon was alive, and that the leſſor of the plaintiff 
was the teſtator's heir at law. The main queſtion was, whe- 
ther the three nephews took an eſtate in fee, or only for life, 


and 


ogainſt 


SIBEROTHAM. 


732 
781. 
Cr — 
RIGHT 
againſt 
Sir E BO THA. 


tice, was abſent, ; but ASTON, and ASHHURST, Juſlict, 


. Caſe, were held to be mere matter of form, and not mz. 


began, „As touching the diſpoſition of ſuch temporal ei. 
{6 tate as it has pleaſed God to beſtow on me,“ and then thi 


and, after his death, then to the two ſons of Samuel, Th. 


_ cauſe, if Samuel had ſurvived his two ſons, they would haue 


CASES IN TRETNITY TERM 
and it was argued for the detendant, that they took an «tip 
in fee, as muſt be collected from the prefatory words, ang 
the legacy to the heir at law; but Lord MansFitriD ſai, 
though he ſuipected the teſtator's intent was to give the wh, 
intereft, as he did not appear to have had any er Jon 
[1], and had given a diſinheriting legacy to his heir at lan, 
the court could not connect the prefatory with the deviſing 
clauſe, and, in the deviſing clauſe, there were not any 
words by which the court could be warranted in cor ftruing 
it to be an entire diſpoſition of the eſtate. WILLEs, , 


concurred, and As roN mentioned a caſe of Right, Leſſee, 
Sbaw & another, v. Ruſſell, in the court of Exchequer, H 
1 Geo, 3. where introductory words, like thoſe in the preſent 


terial; and, the day after, he brought his note of that caſe 
into court, and read it, and it appeared, that the will there 


teſtator proceeded to give his houſe to his fon Samuel Ruſſel, 


mas and William, and then, at laſt, gave a legacy of or 
ſbilling to the huſband of his heir at law; and the deterni- 
nation was, that Thomas and William only took for life, and 
that the reverſion deſcended; and AsToN, Fuſtice, obſer 
ved, that that was a ſtronger cale than Den v. Gaſtin, be. 


taken nothing by the will. In Roe, Leſſee of Callow & other; 
v. Bolton, there were theſe introductory words in the will: 
« As touching ſuch worldly eſtate wherewith it hath pleaſe 
„ Almighty God to bleſs me with.” The teſtator then ga ha 
all his real and perſonaleſtate to his wife for life, and then came ho 
this deviſe ; “tem, I give unto my ſon Paul Cardale, i cat 
«© that my land lying and being in the pariſh of Dudley, . 
„ the county of Worceſter, near unto a certain place calle 
« Tinſly Hill, into three parts divided, at or immediate) 
c after my wife's deceaſe.” Then came ſeveral legacies d 


perſonal and leaſehold property to his fon Iſaac Cardale, ani. . 
his daughter Elizabeth Maſon, after his wife's death, and 1 
then followed this clauſe; * ſtem, my will is, that all mi eoun 
„ grand- children that are living twelve months after mj 75 

ove 


* wife's deceaſe, ſhall have five ſhillings each of them, as! 
7 | =P (a) 4 
[1] And therefore it was pot neeeſfary to diſtinguiſh thoſe deviſed, by loc » 
| | 8 00 4 
46 tokel 
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« token of the love that I bear unto my generation [I].“ 
The leſſors of the plaintiff were the teſtator's heirs at law, 
being his grand-daughters by his eldeſt ſon William Cardale, 
and the queſtion being, whether Paul Cardale took an eſtate 
for life or in fee, the court held that he only took an eſtate 
for life; yet in that caſe likewiſe, there was the ſame ſort 
of introductory clauſe as here, and alſo a diſinheriting lega- 
cy After ſtating the two foregoing caſes, Caldecot obſerved, 


133 
1781. 
N. 


againſt 
SIDERBOTHAMNS 


that it appeared, that the teſtator knew the technical words 


neceſſary to create a. fee, having uſed them in the firſt 
branch of the deviſe, and, therefore, he muſt be conſidered 
as having deſignedly omitted them in the other, nay, that 
the very circumftance of making two branches in the de- 
viſe, ſhowed a deſign to give different intereſts; ſince, if 
he had meant to give the ſame eſtate in all the premiſes, one 
ſet of words would have anſwered the purpoſe.—He alſo 
cited the caſes of Swayne v. Fawkener & another, Executors 
ef Middleton (a), and Beviſton v. Huſſey (6). 

Bower, for the defendants, contended, that the intention 
was clearly to give the whole intereſt. The teſtator not 
only begins by expreſſing the purpoſe of diſpoſing of all his 
property, but uſes the double precaution of giving legacies 
both to his heir at law and her ſon. In the caſe of Cole v. 
Rawlinſon (c), words ſufficient to carry a fee-ſimple in the 
firſt part of a deviſe, were connected with a ſubſequent 
part, ſo as to make that an eſtate in fee, which would 
otherwiſe only have been for life, by the opinion of Po w- 
iii, Powys, and GoULD, Juſtices, againſt Lord Hor. 
The words were, „ give, ratify, and confirm all my eſ- 
« tate, right, title, and intereſt which I now have, and all 
the term and terms of years which I now have, or may 
have power to diſpoſe of after my death, in whatever I 
hold by leaſe from Sir Jobn Freeman, and alſs the houſe 
called the Bell Tavern, to John Billing ſlay.” The copula- 
tive word © and,” in that caſe, was held ſufficient to carry 
the preceding words, ** all my eſtate, right, title, and inte- 
« reſt,” over to that part of the deviſe which reſpected the 


[1] This ſtate of the will in the caſe of Roe v Bolton, was taken by Mr. Cal- 
lat (who favoured me with it) from an office copy furniſhed him by his client, 
If that copy was correct, there is a fingular omiiſion of the word *-y* in the 
account of the caſe in 2 Blachſt. 1045, where the court are mentioned to have 
taken notice of the teſtator's having aſſigned a whimfical reaſon, wiz.* bjs 
ore to generation, for giving the legacies to his grandchildren, 


(e) Dom, Proc. Show. Parl. Ca. 207. Sinn. 339. 

(5) B. R. M. 6 V. & M. Skinn. 38 5, 562. 

(%) B. R. H. 1 Ann. 1 Salk, 234. 2 Ld Raym, $31, 
. houſe 
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1781. houſe called the Bell Tavern. In this preſent caſe there are, 


in like manner, words ex preſſi ve of a fee- ſimple intereſt, j 

Rrour the firſt branch of the deviſe, and that branch is conne dd 

Sey* with the other by the ſame copulative * and.” That mz. 

terial circumſtance was wanting in the caſe of Den v. Cal. 

kin. In ſhort, if the interpoſing words in the ſecond branch 

of the deviſe in queſtion, between the copulative and the 

deſcription of the premiſes thereby deviſed, vis. * ] gi 

c and bequeath, e“ were wanting, there could he 50 

doubt. It would then be an expreſs deviſe in fee; and the 

unneceſſary uſe of thoſe words cannot have the effe ct of de. 

feating the clear intent oF the teſtator. As to Roe v. Bulty, 

the reaſoning of the court, as ſtated by Mr. Fu/tice Pr ack. 

STONE, is rather in favour of the preſent defendants, for 

they clearly thought that a legacy to an heir at law indie. 

ting an unequivocal intent to difinherit him, would be uf. 

ficient to give to words like thoſe in the preſent calc, the 

effect of carrying a fee-ſimple. No ſerious argument can 

be drawn from any ſuppoſed knowledge this tettator had of 

the technical operation of words, fince, in the firſt branch 

of the clauſe in queſtion, he uſes the expreſſion © den iſe, 

inſtead of © deviſe,” „ | | 

Lord Ma nsFltLD—1I verily believe, that, in almoſt every 

caſe where by law a general deviſe of lands is reduced to an 

eſtate for life, the intent of the teſtator is thwarted ; for or. 

dinary people do not diſtinguiſh between real and perſon] 

property. The rule of law, however, is eſtabliſhed and 

certain, that expreſs limitation, or words tantamount, are 

neceſſary to pals an eſtate of inheritance. “ All my eſtate” 

or © all my intereſt”? will do: But“ all my lands lying in 

ſuch a place” is not ſufficient. Such words are confidered 

merely as deſcriptive of the local fituation, and only carry 

an eſtate for life. Nor are words tending to diſinherit the 

heir at law ſufficient to prevent his taking, unleſs the eſtate 

is given to ſome body elſe. I have no doubt but the teſts 

tor's intention here was to diſinherit his heir at law, as wel 

as in the.caſe of Den v. Gaſkin , but the only circumſtance 

of difference between that caſe and this, and which has beel 

relied on as in favour of the defendants, if the teſtator had 

any meaning by it, (which I do not believe he had, ) rather 

turns the other way, becauſe he uſes different words in de- 

5 viſing two different parts of his eſtate. I think we are bound 

Z by the caſe of Den v. Gaſkin, and the other cited in that 
caſe by Mr. Juſtice As TON. 5 

Wirrks, 7uftice,—In Cole v. Rawlinſon, (which, hov- 

ever, was decided againſt the opinion of Lord HoLrT,) the 


whole deviſe was in one ſentence : It was all one devile. 
| BULLER) 
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Bur LER, Juſtice, It is impoſſible for us to make this 1781. 
only one deviſe, when the teſtator has made it two. Les 


Judgment for the plaintiff, Renz 
: againſt 
SIDBBOTHAM. 
CHANCELLOR againſt POOLE. 
| Friday, 29th 
June. 


CTION of covenant for rent in arrear.— The declara- The n 


tion ſtated, a demiſe, by indenture, under ſeal, from the a term, dec, 


plaintiff, to one Burrough, his executors, adminiſtrators > net er apa 

and afſigns, for 21 years, containing the uſual covenant, by rent acruing af. 

Burrough, for himſelf, his executors, adminiſtrators and ter he has affign- 

aſſi-ns, for payment of the rent, and, alſo, a mutual cove- <4 8 though 

nant that the leaſe ſhould be determinable at the end of ph fetter ut a. 

the firſt 7, or firſt 11 years, at the option of either party, party executing 

eiving ſix months” notice to the other. The declaration 8 

then ſtated; that, afterwards, by deed-poll, between Bur- thereby, chat the 

rough the plaintiff, and the defendant, he the ſaid Burrough, term, which was 

by and with the conſent of the plaintiff, teſtified by his exe- me ano at 

cuting the {aid deed-poll, bargained, ſold, afſigned, and ſet ſhould be ablo- 

over to the defendant, his executors, adminiſtrators and aſ- lute. 

ſigns, as well the aforeſaid indenture of leaſe, and the 

meſſuage, Fc. thereby demiſed, as all the eſtate, right, 

title, intereſt, Ec, of him the ſaid Burrough therein, to hold 

to the ſaid detendant, his executors, adminiſtrators, and 

aſſigns, for all the unexpired reſidue of the 21 years, in as 

lrge and ample a manner and form, to all intents and pur- 

poſes, as he the ſaid Burrough, his executors or adminiſtra- 

tors, might, could, or of right ought to have held or en- 

joyed the ſame, had the ſaid deed- poll never been made, he 

the ſaid defendant, his executors, adminiſtrators or aſſigns, 

paying the rent, and performing the covenants, in the ſaid 

denture of leaſe mentioned, and indemnifying him the ſaid 

Burrough, his executors and adminiſtrators, againſt the 

ſame ; that it was, by the ſaid deed-poll, agreed between 

the plaintiff, the defendant, and Burrough, that the faid 

term of 21 years ſhould be and continue an abſolute leaſe to 

the end of that term; and, therefore, they did releaſe each 

other from the covenant in the leaſe contained, for the ſoon- 

er determining the ſame; that the defendant, afterwards, 

by virtue of the ſaid deed-poll, entered and became poſ- 

ſeſſed, He.; that the plaintiff had always ſince the making 

the ſaid laſt- mentioned deed, performed every thing in the 

lad indenture of leaſe, and in the ſaid deed-poll, contained, 
ou” 
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1781. on his part to be performed. Then an aſſignment of 11 by 
breach of covenant, by the defendant, by the non pay. pol 

| Cuancrrioz ment of half a year's rent, which became due at Cbriſina, i n 
agatnſt 1780.— lea, that, before the rent ſo in arrear, or an ame 
9 part of it became due and payable, viz. on the 3d of 5. Th 
tember, 1779, the defendant aſſigned the demiſed premiſe, il B“. 

and all his eſtate and intereſt therein, to one Eucboll, his 4 
executors, adminiſtrators and aſſigns, to hold, from the , 

29th of September, 1779, for the remainder of the ſaid tern, e 

by virtue of which ſaid aſſignment, Bucholl, afterwards, and © 

before any part of the rent aforeſaid became due and pay. 5 

able, wiz. on the ſaid 29th day of September, 1779, enter. wy 


ed and became poſſeſſed, &c.—General demurrer. * 
The queſtion, on this record, was, whether, upon the . ; 
ſtate of the caſe as ſet forth in the declaration, the defend. . 
ant was to be conſidered as having become an immediate Ml g 
leſſee under the plaintiff, by the operation of the deed-pol, 4 
or, at leaſt, as having thereby covenanted perſonally with 0 
the plaintiff, for the payment of the rent; or whether he 5 4 
was only an aſſignee, with a mere derivative title from Bur. 3 
rough the firſt leſſee. If the defendant was a leſſee, or hat r. 
covenanted perſonally with the plaintiff, he was liable for . 
breaches of covenant happening after the aſſignment of his * 
intereſt; becauſe, though the privity of the eſtate was gone, iſ | I. 
the privity of contract ſtill remained between him and the Tis 
leſſor: If he was only an aſſignee, there was never any pit. un 
vity of contract between them, and therefore he ceaſed to i 
be liable, as ſoon as his aſſignment to Buchell put an end to decic 
their privity of eſtate. en 
Mood, for the plaintiff, contended, that, from the cir- ls 
cumſtances of the plaintiff's being a party to the deed- pol, 3 
and his agreeing, that the term ſhould continue ab/olute fort de ; 
the reſidue of 21 years, the court ought to conſider this caſe By 


as very different from that of a common aſſignment. The, | 
deed-poll was, in truth, a new grant from the plaintiff; at 
leaſt, the clauſe in it, by which it is declared, that the de- the fl 
fendant ſhall hold the premiſcs in as ample a manner aH hir 
Burrough, he the defendant paying the rent,“ ought to be 
conſtrued to be a covenant from the defendant, perſonally 3 
to the plaintiff, for the rent. And there is a good conſide- the le 
ration, on the face of the deed-poll, for ſuch a covenant, | 

namely, the enlargement of the intereſt in the term, by mY 
making it abſolute inſtead of defeaſible. Now, though an 2, H be na 
ſignee, merely as ſuch, is not liable to the covenants longer [2], 


| than while he keeps the eſtate, yet he may make himſelf 9 of , 
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by a new covenant, with the leflor inſerted for that pur- 


737 
178T. 


poſe in the deed of aſſignment. No particular ſet of words 
is neceſſary to make a covenant. Any form of expreſſion C N 


amounting to an agreement, if under ſeal, is ſufficient. 
This bas been repeatedly determined; Hill v. Carr (a), 
Brice v. Carre (b), Hollis v. Carr (c) [I „ 

Mingay, for the defendant, inſiſted, that this was a 
mere aſſignment. The clauſe relied upon on the part of 
the plaintiff, if it amounts to a covenant, is only a co- 
venant with Burrough. Who is ſtated on the record as the 
party granting to the defendant ? Not the plaintiff, bur 
Burrough.—* He the ſaid Burrough bargained, fold, aſſigu- 
d, &c.”—If there had been any intention of a covenant 
between the plaintiff and the defendant, .there could have 
been no occaſion for ſtipulating that the defendant ſhould 
indemnify Burrough againſt the payment of rent. Min- 
gay then ſtated that there was, in the original leaſe, a clauſe 
reſtraining the leſſee from aſſigning without tne conſent of 
the plaintiff, though it had not been mentioned on the re- 


cord; that it was on account of that clauſe, that it had 


been thought proper to make the plaintiff a party to the 
deed poll; and, if the court ſhould think rhat a material 
part of the caſe, he would move for leave to amend the 
plea, by inſerting it. 

Lord MansFiELD—T1 think that would make no diffe- 
rence. The queſtion is, whether the plaintiff is a contrac- 
ting, or merely an aſſenting, party, in the deed-poll ? 

ASHURST, Fuftice, — The plaintiff ſeems to me to have 
decided againſt himſelf, for he has ſtated this as an aſſign- 
ment. If he had meant to avail himſelf of it, as a contract 
between the defendant and himſelf, he ſhould have ſtated 
itaccording to the legal operation [2], and as a demiſe from 
the plaintiff to the defendant. | | 

BULLER, Juſtice.— It ſtrikes me, that, if the plaintiff 


had conſidered the deed-poll as a new leaſe, and the de- 


tendant as his immediate leſſee, he had no occaſion to ſtate 
the firſt leaſe in his declaration, He ſeems to have conelud- 
ed himſelf. 1 oh | | 

Lord MansFiELD— There is a covenant by the defen- 
dant for paying the rent, in the deed-poll ; but it is with 

Th Judgment for the defendant. 

[1] This is the ſame caſe with Hi! v Carr, only in an earlier tage, 
The name of the plaintiff is miſtaken in Caſer in Chancery, | 

[2] Supra, p. 642. | 3 

(a) In Canc. M 28 Car. 2. 1 Ca, in Chanc, 294. 

(65) B. R. M. 13 Car. 2. 1 Lev. 47. 

e) In Canc, E. 28 Car. 2. 2 Had. 86. 
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1781. p : | 6 | | : 
1 2g The KING againff the InnaBiTanTs of 
aturday, 
* WIVELINGHAM. 
An eſtate be- FJ an order of two Juſtices, Mary Bittany, widow, 
ing deviſed to and Mary her daughter, were removed from the pa- 


eruſtees, tO rith of Haddenham inthe iſle of Eh, to the pariſh of iu. 
debts, Tap gd lingham in the county of Cambridge; and, upon an appeal, 
divide the ſur- the court of Quarter Seſſions confirmed the order, ſtating 
* N R's the following caſe: | 4 

| 45 ApEn . has Robert Bittany, the late huſband of Mary Bittany, one of 
an equitable the paupers, came, with the ſaid Mary, and Mary their 
intereſt in the daughter, from the parifly of Wivelmgham to the hamlet 
enare, and bY of Aldreth in the pariſh of Haddenham, with a certificate 
it "hs __ from the pariſh of /77velingham, dated the 12th of December, 
gains a ſet- 1750, which acknowledged him and Mary his wife, and 
v ere i alſo James and William their children, to be inbabitants 
pur hefe with. legally ſettled in Viveling ham. Robert Bittany continued 
in 9 Ge. 1. at Aldreth between five and ſix years, when he returned to 
cap. 7. Wivelingham, where he remained between twelve and thir- 
teen years: He then went and refided at Aldreth upon an 
eſtate he acquired in the following-manner. —— One E 

zabeth Bittany being ſeiſed in fee of a copy hold meſſuage 

or tenement in Aldreib holden of the manor of Haddenban, 

duly ſurrendered the ſame to the uſe of her will, and being 

alſo ſeiſed of a freehold dovehouſe and pieee of land in 

Aldreth, by her laſt will, bearing date the 1 3th of April, 

1768, deviſed in the words following; —“ | give and de- 

« yiſe all that my copyhold meſſuage or tenement where- 

„ in I now dwell, with the appurtenants thereto belong 

ing, alſo my freehold dove-houſe, and the piece of land 

&« which the ſame now ſtands on, unto T. S. and R. J. 

% and to their heirs, in truſt, to be ſold as ſoon as conve- 

« niently can be after my deceaſe, for the beſt price orſun 

< that can be got for the ſame, and the money ariſing fron 

tc the ſale thereof, (over and above the charge and exper- 

e ces of ſelling the ſame,) to be equally divided betweer 

46 Robert Bittany and thethree daughters of William Bittan 

e deceaſed, ſhare and ſhare alike.” —//ilam Bittany, i 

the will mentioned, was the elder brother, and Robert Bi. 
tany a younger brother, and they were the nephews of tit 
teſtatrix. Upon her death, which happened about 12 Jet 
ago, Robert Bittany took poſſeſſion of the copyhold meſſ. 
age. By indentures of leaſe and releafe, of thazgth 4 

— | | F 
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25th of May, 1768, the releaſe being made between 


7. S. and R. M. the two deviſces, of the firſt part, Faye 


Bittany, ſpinſter, John Aungier and Mary his wife, late {ary 
Bittany, ſpinſter, and Eliæabeth Bittany, ſpiuſter, of the ſe- 


cond part, and Robert }.i!tany of the third part reciting 


the will of Elizabeth Bittany, and that the faid Jane Bit- 
tany, Fohn Aungier and Mary his wife, Elizabeth Bittany, 
ſpinſter, and Rabert Bittany, had agreed, with the conſent 
and approbation of T. S. and R. M. that the ſaid Jane 


Bittany, John Aungier and Mary his wife, and Elizabeth 


Bittany, ſhould take, (and accordingly they did take, ) the 
ready money of the ſaid Elizabeth Bittany, the teſtatrix, 
amounting to 604. (after all her juſt debts and funeral ex- 
pences were ſatisfied,) for their ſhares, and that Robert 
Bittany ſhould take the ſaid dove-houſe and piece of ground 


for his ſhare — It was witneſſed, that, in conſideration of 
the ſaid agreement, T. S. and R. . did, thereby grant, 


bargain, fell, and convey, unto the ſaid Robert Bittany, 


the ſaid freehold piece of ground, with the dove-houſe thereon 
erected, to hold to him, his heirs and aſſigns for ever. In 
the ſaid releaſe, there was a covenant from T. C. and R. V. 
for quiet enjoyment, and to make further aſſurances, and 


a covenant from Jane Bittany, John Aungier and Mary 
his wife, and Elizabeth Bittany, to Robert Bittany, his heirs 


and aſſigns, that, for the further performance of the ſaid 
agreement, and for quieting him in the poſſeſſion not only 
of the ſaid freehold piece of ground, dove- houſe and pre- 


miſes, but alſo of the copyhold meſſuage and premiſes with 


the appurtenants, and for extinguiſhing any claim they, or 
any of them, might challenge or demand, of, in, or to, 
the ſame, as heireſſes at law of the ſaid E/izabeth Bittany, 
or otherwiſe howſoever, they did thereby remiſe, releaſe, 
and for ever quit-claim, unto the ſaid Robert Bittany, all 
manner of right, title, truſt, property, claim, and demand 


whatſoever, of, in, to, or out of, the ſaidfreehold pre- 


miſes, and alſo of, in, to, or out of, all and ſingular the 
ſaid copyhold premiſes; and, thereby, ſeverally promiſ- 
ed to do any further act or deed, for continuing the ſaid 


copyhold meſſuage and premiſes to the ſaid Robert Bittany. 


No farther conveyanceof the copyhold premiſes was made 


by the other parties in the ſaid indentures named, to Ro- 
bert Bittany; but at a court holden for the manor of Had- 


denham, on the 17th of April, 1770, Robert Bittany was 
admitted in fee to the ſaid mefluage or tenement, with the 


appurtenants, as couſin and heir at law [1] of Elizabeth 


[1] He was couſin, but not heir at law, the grand nieces boing the 
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1781. Bittany. He reſided in the ſaid meſſuage, and continued 
in the uninterrupted poſſeſhon and quiet enjoyment of the 
The K 1 x 6 ſaid freehold and copyhold eſtates, tothe time of his death, 
| we being about 11 or 12 years, and was, during that time, 
HAM, aſſeſſed, and paid to the land-tax; but the ſaid premiſes 
were not, at any time, of the value of 3o/. and they are 
at this time agreed to be fold for 151. | 
Howarth ſhewed cauſe againſt quaſhing the orders. The 
queſtion, he ſaid, was, whether the reſidence of Robert 
Bittany, the pauper's huſband, at Aldreth, was ſuch a re- 
fidence upon his own proſperity, as would diſcharge the 
certificate, and gain a ſettlement. He admitted, that re- 
ſidence on an eſtate in which a man has only an equitable 
* intereſt is ſufficient, but he contended, that Robert Bitla- 
| ny had taken no intereſt of any ſort in the lands by the will, 
neither legal nor equitable, He had only a right to call 
upon the truſtees to ſell the eſtate, ard diltribute the mo- 
ney ariſing from the fale. As to what intereſt he took by 
the conveyance from the truſtees and the other legatees, V 
that was a purchaſe within the meaning of the ſtatute of 
9 Geo. 1. cap. 7. and the whole being under the value of 
30 J. he could not, thereby, have diſcharged the certifi- 
cate, or have gained x ſettlement, | 
| A. Pemberton, on the other ſide, contended, that Rober? 
| Bittany had clearly an equitable title under the will; that 
all the ceui que truſts had agreed that the truſtees ſhould 
not ſell; and that it is clearly ſettled, that a reſidence on 
one's own eſtate, coming either by deſcent or deviſe, whe- 
ther the legal intereſt is coupled with the equitable or not, 
and whatever the value is, will gain a ſettlement, and diſ- 


charge a certificate [1]. If the certificate was diſcharged de 
in this caſe, hat was ſufficient, for then a ſettlement was Se. 
gained by the aſſeſſment and payment of the land-tax. be 

Lord MansFitLD mentioned the caſe of Roper v. Rad- te 
clyſße (a), to ſhew, that a deviſee of the ſurplus ariſing from 75 
the ſale of lands after payment of debts and legacies, has al 


an equitable intereſt in the lands themſelves, it being in 

his option to pay the debts and legacies, and keep the land. pl 
WILL Es, ſlice ſaid the ſame queſtion, as in this 

Caſe, had occurred in Rex v. Natland (b), which was 


referred to GouLD, Juſtice, when upon the circuit, who 1 
[i] Vide Rer v Marwod, H. 29 Geo. 2. Burr. Settl. Ca. No. 124. th 
and Rex v. Ingleton. E. 6 Geo. 3. Ib. No. 179. | fre 
(a) Dom, Proc, 1713. 9 Med. 167, 181. Bac. Abr. Tit. Papiſts, by 
vol. 3. p. 795» du 


(5) MH. 15 Geo, 3. Burr, Settl. Ca, No. 247. ; 
| decided, 
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decided, that a ſettlement was gained; and that his opi- 1781. 


nion had been afterwards recognized by the court. — 
. Both the orders quaſhed. F ene 

; ; againſt 
WIVELING/ 

| HAM. 

GooDRIGaT, Leſſee of Als rox, again WELLs 
and others, 
| Saturday, 


oth Tune, 
Hs ejectment was tried before Lord MansF1ELD, It 4 = . 
in Middlefax, at the Sittings after laſt Eaſter Term, tereſt in land 
and a verdict found for the plaintiff, ſubjeCt to the opini gba in fee- 
. : f - 1 ſimple ex parte 
on of the court, on a caſe, which, (as far as is material, * . 
to be ſtated,) was as follows: equitable inter- 
James Selby, Serjeant at law, agreed for the purchaſe of ett in fee. fim- 
the eſtate in queſtion, and paid for it, but died before any f ee, 
conveyance was made of it to him, having by his will de- , the equi. 
viſed—* All the reſt of my real and perſonal eſtate hat- table eſtate 
* ſoever and whereſoever to my ſaid wife, in truſt, that 3 merge . 
“ ſhe do thereout educate and maintain my ſaid ſon, r 3 
« til be ſhall attain the age of 21 years, and until line through 
« he ſhall have ſufficiently ſettled and ſecured to, and which the legal 
upon, my ſaid wife, what is to be ſettled upon, and gir- defcens- 
«en to, her as aforeſaid, and, afterwards, in truſt, to con- 
« vey and diſpoſe of all the then reſt of my real and per- 


< ſonal eſtate, and the produce thereof, to my ſaid fon, 


„his heirs, executors and aſſigns ; but, in cafe my ſaid fon 


© ſhall die without iſſue before he ſhall attain his ſaid age 
«of 21 years, then in truſt, Sc.“ After the teſtator's 
death, a conveyance, by leaſe and releaſe, of the eſtate in 
queſtion, was made to Mrs. Selby the widow, who died 


| beſore the ſon attained his age of 21 years, which he af- 


terwards did attain, and died in 1772, having been always 
in poſſeſſion of the eſtate after the death of his mother, 
and having deviſed it to charitable uſes, which deviſe was 
void by the ſtatute of mortmain (a). The leſſor of the 
plaintiff was his heir at law on the part of the mother, and the 
defendants his heirs at law on the par: of the father's mother, 
The caſe was argued on Friday, the 29th of June, by 
* for the plaintiff and Bart for the defendants. 
ilſen The queſtion depends on the mannerin which 


the ſon took; whether by deſcent from the father, or 


from the mother. He cannot have taken the gal eſtate 
by deſcent from the father, becauſe he was never ſeiſed. 
Suppole the father had deviſed the equitable eſtate to 3 


a) Geo, 2 cap, 36. *. 
wut ſtranger, 
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ſtranger, and the legal conveyance had afterwards been 
made, (as now, to the widow in fee, and ſhe had died, 
the ceſlui que truſt muſt have called on the heirs of the 
mother, not thoſe of the father, for a conveyance of the 
legal eſtate. Then, if the equitable eſtate deſcended from 
the father to the ſon, (which, however, I do not admit, be- 
cauſe of the deviſe to the mother,) both the legal and e- 
quitable intereſt met in him, and, after his death, the le. 
gal eſtate certainly deſcended on the leſſor of the plaintiff, 


as his heir ex parte materng. But, it will be ſaid that he is 


only a truſtee for the heirs ex parte paternd; that the two 
eſtates ſeparated on the death of the fon, and took differ. 
ent courſes, the beneficial intereſc deſcending in the pa- 


| ternal line. T believe ſuch a doctrine is not countenanced 
by any authority. There is no caſe where the legal eſtate 


and equitable intereſt, after they have both veſted in ſee. 
ſimple in the fame perſon, have been held to ſeparate a- 
gain, unleſs ſuch perſon has done ſome poſitive act to ſe- 


ver them. Mr. Selby, the ſon, did no act which could have 


that effect. If there were a doubt on this ſubject, and it 


could be ſuppoſed that the leſſor of the plaintiff ought to 


be conſidered as a truſtee, the queſtion is proper for ano- 


ther judicature. But how can any truſt be raiſed in this 
caſe ? There is no conſcience to turn the ſcale; no inten- 
tion, on the part, either of Serjeant Se/by, or his ſon, in 


favour of one ſet of heirs, in preference to another. The 


father only meant to give the whole intereſt in the eſtate 
to the fon, and did not think about the courſe of deſcent 
from him; and the ſon's intention was, that neither ſet of 
heirs ſhould have it, but a charity, The only queſtion then 
is, (ſuppoſing the equitable eſtate to have come by de- 
ſcent from the father to the ſon, ) whether equity ſhall fol- 
low the law, or draw the law after it. When the court of 
Chancery had a juriſdiction over uſes, the Chancellor uſed 
to enquire how the legal eſtate would go in a court of 
law, and directed the uſe to goin the ſame courſe. Here, 
the legal eſtate goes ex parte maternd, and, therefore, the 
equitable intereſt ſhall do ſo likewiſe. But, did the equi- 
table eſtate deſcend from the father to the ſon ? If the 
will had ſtopped ſhort at the deviſe to the mother, there 
would have'been no doubt that it did not, But, as it now 
ſtands, the whole was deviſed to her in words, and it was 
neceſſary that ſhe ſhould have the fee-ſimple, to enable 
her to perform the truſts. If the ſon had lived till e, and 
the mother, on his making the ſettlement upon her requi- 
red by the will, had conveyed to him, he would have ta- 
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ken both the legal and equitable intereſt, by purchs/e from 
her, and, as he did not, and no ſuch conveyance was 
made, he took both from her by deſcent, J have found no 
decifion on this ſubject in the books, but I have been in- 
formed of a caſe, (viz. Doe, Leſſee of Balch, v. Putt & 
ethers,) which was determined in the court of Common 
Pleas, in Trinity Term, 8 Geo. 3. the circumſtances of 
which were theſe; —It was an ejectment tried before 
HewiTT, Juſlice, at the Aſſizes for Semerſetſhire, and a 
ſpecial verdict found, which ſtated; that Mary Mortimer, 
being ſeiſed in fee of an eſtate of which the premiſes in 
queſtion were an undivided moiety, on her marriage, con- 
veyed to truſtees and their heirs, to the uſe of them and 
their heirs, upon truſt, to permit her to receive the rents 
and profits to her ſeparate uſe during life, and to grant 
and convey the eſtate, or any part thereof, to the uſe of 
ſuch perſon or perſons in fee, or otherwiſe, as ſhe, whe- 
ther married, or ſole, by deed or will, ſhould appoint, and, 
for want of ſuch appointment, to the uſe of the huſband 
for life, remainder to her firſt and other ſons in tail, re- 
mainder to her daughters in tail, as tenants in common, 
remainder to her right heirs ; that the marriage took ef- 
fect, and ſhe died, leaving her huſband and an only 
daughter an infant; that the huſband afterwards died, 
and then the daughter died, being ſtill under age and with- 
out ifſue ; that the leſſor of the plaintiff, and one Newton, 
were the heirs at law of the daughter 2x parte paterna, 
(being the ſons of two deceaſed fiſters of the mother, ) and 
that, on the daughter's death, they entered on the eſtate; 
that the leſſor of the plaintiff, and the ſurviving truſtee, 
by leaſe and releaſe, —reciting as above, and that Næoton 
had, for a certain ſum, agreed to purchaſe the leſſor of 
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the plaintiff's moiety, had, in conſideration of the ſtipu- 


lated price, conveyed that moiety to Newton in fee; that, 
on the ſame day, by leaſe and releaſe, alſo reciting as a- 
bove, the truſtee had conveyed the other moiety in fee to 
Newton ; that Newton died ſeiſed of all the eſtate, 
leaving the leſſor of the plaintiff his heir at law ex parte 
paternd. The queſtion on the ſpecial verdict was, whe- 
ther the moiety conveyed by the ſurviving truſtee alone to 
Newton, {for which moiety only the action was brought), 
belonged to the leſſor of the plaintiff, or to the defendants 
[1]. The court unanimouſly decided in favour of the lat- 

| ter, 


[a] I have compared the above ſtate of the facts in this caſe with an 
office copy of the record of the ſpecial verdict, Balch had firſt gone into 


Chancery, and the facts were Rated in his bill, and admitted by the de- 
he | fendants 
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ter, though it was contended that the legal eſtate ſhould 
follow the old uſe, which had come to Newton by deſcent 


ex parte materng.— This caſe ſeems to he directly in point, 


for Newton took nothing by purchaſe from the truſtee 
but the mere legal eſtate, yet it was determined that the 


whole ſhould deſcend from him in the paternal line, as 


*. 


in other caſes of purchaſe, 

Batt — Surely it cannot be doubted but the equitable 
eſtate deſcended from the father to the ſon, notwithſtand- 
ing the interpoſition of the eſtate deviſed to the wife, be- 
cauſe, on the mother's death and his coming of age, be- 
ing both deviſee and heir at law, he was in of his better 
title. The intent of the creator of the truſt was, that the 
{on ſhould take an eſtate to himſelf and his general heirs 
Zhat was a truſt proper to be carried into execution; and, 
although courts of law have no direct juriſdiction tor the 
execution of truſts, they take notice of them to a certain 
degree, and will not ſuffer mere truſtees to defeat their 
ceſtui que iruſts, or recover againſt them in ejectment. 
Utes and truſts were originally the ſame. Both reſted on a 
confidence in the terre-tenant, and it is ſuppoſed, by ma- 
nyreſpectable authorities, that it is only from the great 
liberality Which has prevailed in the courts of equity, for 
the laſt century, that any diſtinction has been made be- 
tween tbem.— (Lord Maxs FIELD, It was not the li- 
© berality of the courts of equity, it was the abſurd nar- 


< rownets of courts of law, reſting on literal diſtinctions, 


« which in a manner repealed the ſtatute of uſes (a) and 


© drove ce/tui que trufts into equity.) Before the ſtatute 


ot uſes, the ute was conſidered, in moſt reſpects, as the 
complete ownerſhip of the land. The eſtate of the feoffec 
was ſubſervient to that of the cui que w/e, and the for- 
mer could do nothing to defeat the intereſt of the latter, 
unleſs by alienation for a valuable conſideration without 
notice. The ſtatute compleated the ſubſerviency, by con- 
ſolidating the legal eſtate with the uſe. By analogy to 
uſes'thus conſidered, truſt eſtates have been held to be the 


ſolid and ſubſtantial ownerſhip of the land, and trulices' 


the mere inſtruments of conveyance. To apply this doc- 
trine: A truſt was, here, created by Serjeant Selby, the 
owner of the eſtate, in his widow, for the benefit of his 
fon, which. ſhe did not live to execute. If ſhe had lived, 


fendants in their anſwer, but the Maſter of the Rolls would not decide the 


queſtion, but made an order retaining the bill for a twelve-month, with 


liberty to the plaintiff © to affert his right by an ejectment', in conſe- 


qucnce cf which the action was brought, Yide ſupra, p. 330. Note &. 
3 (2) 27 Hen, 8. cap. 10. 5 


the 


e 
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the ſon, or his heir ex parte paternd, if he himſelf 


had died firſt, might have compelled her, or her heir, 
(the preſent leſſor of the plaintiff,) to execute it, and, be- 
fore it had been executed, neither ſhe, nor her heir, could 
have ſet up the legal eſtate in an ejectment. If ſhe had con- 
veyed to the ſon, the whole intereſt would, then, undoubt- 
edly have deſcended to the paternal heirs; and ſhall the o- 
miſſion and non-feſance by her, as a truſtee, of an act, 
which, had ſhe lived, it was her duty to perform, work ſo 
very material an injury to them? Lex nemini facit injuriam. 
Why ſhould a deſcent from a truſtee produce aninjury, by 


operation of law, which the truſtee could not have pro- 


duced by a conveyance in her life-time ? This is contrary 
to the nature of deſcents, and the principle of remitters 
already alluded to, by which, if a party has two titles, 
the law conſiders him as taking by the beſt. It is ſaid there 
was no truſt, after the two eſtates united in the fon, and 
that they cannot afterwards ſeparate, and deſcend in dif- 
ferent lines, unleſs ſome act is done to fever them. But 
no caſe has been cited to prove that poſition; the paternal 
heirs are the more worthy in the eye of the law; the fa- 
ther meant the eſtate to go to them, as being the general 
heirs; therefore the leſſor of the plaintiff ought to be con- 


ſidered as taking ſubject to a truſt for them. I have not 


been able to find any account of the reaſons of the court 
of Common Pleas, in giving judgment in the cafe of Doe v. 
Putt, and it is not eaſy to conjecture upon what ground 
they went. According to a note which Þ have ſeen of the 
arguments of Davy, and Glynn, Serjeants, the reaſoning 


of the former on behalf of the defendants was very far 


from being ſatisfaQory [2]. Indeed thecafe ſeems to me 
; n not 


[2] IJhave ſeen the note to which Mr, Bart referred, and it appears, by . 


it, that Davy, Serjeant, contended, that the conveyance of the legal eſtate 
by leaſe and releaſe frem the truſtee, coupled with the original conveyance 
to the truſtees, operated in the ſame manner as a feoffment by a tenant ex 
parte maternd to the uſe of his maternal heirs, and a reinfeoffment of him 
by the feoffee, which, even though expreſſed to be to the uſe of thoſe heirs, 
ſhall, of neceſſity, enure to thoſe ex parte materrd. He alſo inſiſted, that 
there was a manifeſt intention in Newton to alter the courſe of deſcent of his 
own moiety; the one, purchaſed by him from Balch, clearly deſcended in 
the paternal line: he could not mean that Bach ſhould inherit the other, 
but muſt have deſigned that both ſhould go in the ſame courſe; nor could 
any other motive he aſſigned for his taking the conveyance from the truſtee, 
At any rate, he ſaid, the laſſor of the plaintiff had no legal intereſt, and, 


therefore, he muſt enforce his right, if he had any, in equity,—(This laſt 


argument ſounds a little oddly in a caſe which, though there were no con- 
troverted facts, had been ſent out of a court of equity to be decided at 
!aw.)—Glynn, Serjeant, on the contrary, contended, that the conveyance 
by the truſtee enured to the old uſe, and operated as a feoffment by a te- 


vant ex parte materrd, which wou enure to the wſe of the maternal heirs, 
: without 
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not to be diſtinguiſhable from the common one of a legal 
eſtate called in to compleat a title. When a mortgage is 
ſatisfied, but no reconveyance takes place till after the 
death of the mortgagor, and then his heir calls in the legal 


eſtate, can it be ſaid that the conveyance to him alters the 


courſe of deſcent? Upon the whole, there being, in this 


caſe, a lawful truſt created for the paternal heirs, by one. 


who had a complete dominion over the eſtate, the truſtee 
is bound not to defeat it, and the court will not permit 
him to avail himſelf of his legal title againſt it, or to turn 
the ceſtui que truſt round for relief to a court of equity. 
Wilſon, in reply, It is true I have not cited any autho- 
rity to prove, that, when the legal and equitable eſtates 
unite, ſome act muſt be done to ſever them; but it follows 
from the nature of the thing. The terre-tenant has the 
eſtate, in conſidence that he will ſuffer the ceſui que uſe to 
enjoy the profits; but, if he is celui que uſe himſelf, ſuch 
confidence ceaſes, and the uſe, or truſt, merges. There 
will be no injury done in this caſe. An injury is where a per- 
ſon is deprived of a right; and, here, the paternal heir had no 
right; neither compleat nor inchoate: Neither zus in re, 
nor ad rem. I admit, that, if a conveyance had been com- 
elled, the eſtate would have gone to the paternal heirs, be- 
cauſe, then, the ſon would have been a purchaſor, in which 
caſe, by a known rule of law, the deſcent is always in the 
paternal line.—(W1LLEs, 7uftice, © I ſhould wiſh to have 
„ it argued, whether the leſſor of the plaintiff did not 
c take the legal eſtate charged with the truſt, which was 
« for the paternal heirs, they being underſtood by the 
« word © heirs,* Is there any cafe to ſhew that the truſt 
« is extinguiſhed? It ſeems to me, that it would be very 
« unjuſt.” )—] own I can ſee no injuſtice, becauſe it ap- 
pears that Mr, Selby, the ſon, did not mean that either 
claſs of heirs ſhould have the eſtate. While an anceſtor, 
tenant in fee- ſimple, lives, the heir has no intereſt. The 
word © heirs” in a conveyance, only means to deſcribe the 
extent of the intereſt, and to carry the complete owner- 
ſhip. Now, if ceftus que truft of all has alſo the legal el- 
tate, there is nothing left to be the ſubject of a truſt, 
The court took till this day to conſider, when they de- 
livered their opinions to the following effect. 
without any declaration to that purpoſe. He admitted the law, as to a rein- 
feoffment, to be ſtated as by Davy, but ſaid that caſe was peculiar.— Te 
authorities cited on both ſides were Bacon on Uſes, 1 Inſt. 13. a. Martin v. 
Tregonwell, 2 Str. 1179 and 17ilſ. 2. 66. 2 Lill. Reg, 11. Nelſon's Ab. 
Title Deſcent. 11 Edwards v. the Counteſs of Warwick, 2 P. Will. 171. Chrd- 


legh's Caſe, 1 Co. 120, Price v. Lang ford, 1 Show, 92. Salk, 337. and Carts, 
140.— The caſe had been argued in the preceding term. (F. 8 Geo, 3.) b 


Zephſen and Leigh, Serjeants. | 
> | Lord 
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egal l 
wp Lord MansFIELD (after ſtating the caſe)—Serjeant 1781 1 
"the Selby, after his purchaſe, was owner of the equitable eſ- 3 i 
egal tate, and had a right to go into Chancery to compel a con- Goopurcnm [ 
ol veyance. After his death, the vendor conveyed to the againſe þ 
this widow, which conveyance, on the condition of the ſon's * [ 
RAD living till 21, and making a certain proviſion for her, was | 
tee 0 be abſolutely in truſt for him. He out-lived his mother l 
5 and, on her death, the truſt eſtate was completely valle | 
tum him, (the ſubſequent limitations in the will being on 
1 contingencies which never happened, ) and the legal eſtate 
Ne deſcended to him from her. The queſtion is, to whom | 
ed" the whole eſtate deſcended on the death of the ſon; for 
Ha it did deſcend, the deviſe to charitable uſes being void. If it : 
Fel deſcended from the mother, the leſſor of the plaintiff takes | 
iſe to as heir at law. But, it was contended, that, though he 1 
ch is heir, there is a truſt for the paternal heirs, and it was 1 
dere ſaid to be ſettled. that the court will not ſuffer a truſtee to | 
5 recover in ejectment, againſt the cgſtui que truſt, When [ 
45 this was mentioned on the trial, I ſaid, as I did the other | 4 
„ day in the cafe of Doe v. Pott (a), that this rule is ſubject 1 
oo, to the qualification of its being clearly the caſe only of a ix 
be. mere trult, for then, by taking notice of it, the court pre- 1 
hich vents delay and expence; but it will not decide when there i 
WT os doubt, but leave the queſtion to a juriſdiction which ; 
33 regularly takes cognizance of matters of truſt. The coun- 1 
17 ſel ſaid, there might, perhaps, be cafes on the ſubject, and ; 
1 the parties wiſhed to have the opinion of the court. Now, | 
: = ro is to be conſidered as heir at law on this ejectment? ; 
truſ f would be ſuſſicient, for the judgment which I ſhall de- 
ven al. > lay that it is 2 a clear caſe, that the leſſor of the 
i won is a mere truſtee, for, that point being doubtful 
1 eee to recover at law, as he certainly has the le- 
— ga right. But I will go farther, and throw out ſome ob- 
The — to ſhew, that it is not only doubtful, but that 
Sg : e 5 of my opinion is, that you cannot ſupport 
- = e. A cale ſo eircumſtanced, in every particu- 
al ef- probably never exiſted before, and, perhaps, never | 
b. may happen again. But caſes muſt often have happened 
| Oh on which the general queſtion would ariſe; viz. whether | 
when ceſtui que truft takes in the legal eſtate, poſſeſſes. un- | 


der it, and dies, the legal | | 
. 5 gal and equitable eſtates ſhall open 1 
To on his death, and be ſevered for the different heirs. Ca | 


e. ſider it, firſt upon authori inci 

in . No cgle- p thority, and ſcondiy, on principle. 

N 2 ke vs 0 _ "9 ever exiſted where it has been ſo held; none 
| 1d» 7 : . © . | 
w re the heir at law of one denomination, has, on the 6 
4 b 8 | 

; ; (4) Supra, P. 69 5. | 


death 


Lord 


| 
] 
i 
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1781. death of the anceſtor, been conſidered as a truſtee for the * 
— beir at law of another denomination, who would have to th 
e taken the equitable eſtate, if that and the legal eſtate had ſary 
Wh, not united, 2, On principle, it ſeems to me impoſſible; N has! 
| for the moment both meet in the ſame perſon, there is an Mc 0 
end of the truſt. He has the legal intereſt, and all the 905 
profits, by his beſt title. A man cannot be a truſtee for 08 


himſelf. Why ſhould the eſtates open upon his death? WM felf 
| What equity has one ſet of heirs, more than the other? 
He may diſpoſe of the whole as he pleaſes, and, if he does 


not, there is no room for Chancery to interpoſe, and the N came 
rule of law mult prevail. The caſe in the Common Pleas, ancet 


is an authority, if it went on this ground, and J am told 
it did. There, the ceſſui que truſt taking the legal eſtate 
as a purchaſor, the deſcent was altered. Qudcunque vid 
data, therefore, the leſſor of the plaintiff is entitled. If 
the queſtion is doubtful, then, in this court, the legal right 
muſt prevail; and, if the weightof opinion and argument 
is that the legal eſtate muſt draw the truſt after it, the caſe 
is ſtill ſtronger againſt the defendants. 

W1LLES, Fuftice, —I entirely agree with my Lord as to 
the legal eſtate, but my doubt is what is become of the e- 
quitable uſe. Let us ſee how the faQts ſtand. The money 
was paid by the father, but he died before any conveyance, 
deviling as ſtated in the caſe. Now, what was the anci- 
ent ufe? It was to the heirs ex parte paterng. I do not a- 
gree that there is no difference as to the different heirs. 
When the queſtion is between thoſe of the paternal and 
thoſe of the maternal line, the law always gives the pre- 
ference to the former. After the father's death a convey- 
ance was made to the widow and her heirs, in truſt. So, 
the eſtate in her was not abſolute, but charged with the 
truſt. Suppoſe the ſon, in his life-time, had called in the 
jegal oſtate, and become a purchaſor, there is not a doubt, 
but, in that caſe, the paternal heirs would have ſucceeded. 
There having been no ſuch conveyance to him, the legal 
eſtate detcended to him from the mother. But I think he 


took it clothed with the truſt, and ſubject to the ancient Hed 
we. I do not fay he was a truſtee for himſelf, but this the = 
ancient uſe remained uncontrouled, and revived, as be- BE) 
tween the different heirs, on his death, no act having for a 


deen done to alter it. If, therefore, the queſtion were to 
come before me in another court, I ſhould decree a truſt 
in the leſſor of the plaintiff But he certainly is entitled 
* the legal eſtate, and that is enough here. 


ASHURST, 
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ASHURST, uftice,—We all agree, that, if there is a 
doubt as to the truſt, the leſſor of the plaintiff is entitled 
to the eſtate in this court, and, therefore, it is not nece/- 
fary to give any opinion on the other point. But, as it 
has been moved, I will mention that I am inclined to be 
of opinion, that the truſt, as well as the legal eſtate, fhall 
go to the heirs expartematerng. To ſupport the contrary po- 
fition, it mult be ſaid, that the ſon took as truſtee for him- 
ſelf and his paternal heirs, for I do not ſee how the eſtate 
ſhall open for the heirs, if he was not himſelf a truſtee. I 
never knew any caſe where the court held, when an eſtate 
came by deſcent, that the heir was a truſtee although the 
anceſtor was not. The caſe in the Common Pleas goes a 
great way to determine this queſtion ; for it ſhews, that, 
where the truſt and legal eſtates join, they ſhall both go 
according to the legal eſtate. 

BULLER, Juſtice, —I am entirely of the ſame opinion 
with my Lord, and my brother AsHuRsT, on both 
points, On the firſt, we are all agreed. As to the ſecond, 


any ever exiſted, where, in a court of equity, an heir of 


of the other ſort, In a court of law, try the queſtion by 
the principle ſtated by Mr. Batt, viz. that, where two ti- 
tles unite, the party ſhall be in of the beſt. What is the 
ner. better title here? The clear fee-ſimple eſtate which de- 
ot 2- WM ſcended from the mother. I think there is a miſtake in ta- 
cu, king the heirs on either fide into conſideration. They had 
and no intereſt during the life of the anceſtor; the whole was 


Plein him. The only perſon to be conſidered is the anceſtor, 


* who was ſeiſed in fee both of the legal and equitable 
4 ' Wcftate. A caſe has been put, which does not in my opini- 
on: on vary the queſtion, viz. the caſe of the ſon's having 

2 called for a conveyance, However, as the mother died be- 


Md till then, that cafe does not apply. We are to take the 
Ly facts as they ſtand. To be ſure, if he had taken the legal 
| eſtate by purchaſe, the paternal heirs would have been en- 
ent . . 8 
titled, but, as he took it by deſcent from his mother, (and 
the caſe would have been the ſame if we ſuppoſe her to 
* have lived beyond his age of 21, and that he never called 
bor a conveyance, ) I think the truſt was merged and gone. 


The Poftea to be delivered to the plaintiff. 


CLEGG 


it is obfervable that no cafe has been cited, nor do I believe 


one ſort has been determined to hold as truſtee for an heir 


ubt, fore he came of age, and ſhe was not directed to convey . 
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1781. | 
| Cizes CLEO and another againſt Mol vx xux and another, 
againſt Loh | | 
 Mo.ynzux. IN Micbaelmas Term, 21 Geo. 3. on Monday the 13th of 
Monday, November, Walker, Serjeant, obtained a rule to ſhey 


2d July. cauſe why the Maſter's a/lscatur of the coſts taxed for the 


On treſpaſs for plaintiffs in this action ſhould not be vacated, and why he 


breaking the ; , 
plaintiff's cloſe, ſhould not tax the defendants their coſts on the Po/tea. 


and digging up The caſe had been argued in the beginning of laſt Hil. 
the ſoil upon ry Term, but I was not in court, It then ſtood over til 
che place 2 this day, it being underſtood that there was, for ſon: 
and taking and time, a difference of opinion among the Judges. 
carrying away Lord MANS FIELD now ſtated the caſe, and delivered the 
the ſame, it the unanimous opinion of the court, to the following effe, 
eee 3 Lord MANnsFIELD.—This is an action of treſpaſs quar: 
a verdict is clauſum fregit. Tune firſt count ſtates, that the defendants 
found for the broke and entered the cloſe of the plaintiffs, and the gral 
plaintiff, but of the plaintiffs there then growing, with their feet, in 
with damages b | . G | , 
under 40 5. and Walking, trod down, ſpoiled and conſumed, and dug up, 
the Judge does and got, divers large quantities of turf, peat, ſods, heath, 
not certify, he ſtones, ſoil, and earth, of the plaintiffs, in and upon the 
eee Ne a Place in which, Cc. and took and carried away the ſame, 
damages. and converted and diſpoſed of the ſame to their own uſe 
| | _ "There is another count, upon a fimilar treſpaſs, in ano- 
ther cloſe, The defendants have pleaded the general i- 
ſue to the whole declaration, and two ſpecial pleas to the 
ſecond count; and, on the trial, a verdict has been found 
for the plaintiffs, on the general iſſue, with 1 5. damages, 
and for the defendants, on the ſpecial pleas ; and the 
Judge has not certified. The queſtion, on this record, is 
whether the plaintiffs are entitled to any more coſts than 
damages under the ſtatute of 22 & 23 Gar. 2. cap. 9. Y1Þ 
(a). There is a puzzle and perplexity in the caſes on this 
part of the ſtatute, and a jumble in the Reports; and, a 
the queſtion is a general one, we thought it proper to con. 
ſult all the Judges; and they are all of opinion, that thi 
caſe is within t he ſtatute, and that the plaintiffs ougli 
to have no more coſts than damages. You will obſerie, 
that what has been called an aſportavit in this declaration, 
is a mode, a qualification, of the injury done to the land 
The treſpaſs is laid to have been committed on the land 
by digging, &c. and the aſportarit as part of the ſame act. 
and, on the trial of the iſſue, the freehold certainly might 
have come in queſtion. This is clearly diſtinguiſhadl: 
from an aſportavit of perſonal property where the freeholv 
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| Martinico, confeſſedly 


cannot come in queſtion, and which, therefore, is not 15781 
within the act. Thus, aſter trees are cut down, and there- 8 
by, ſevered from the frehold, if a treſpaſſer comes and pe nn 
carries them away, that caſe is not within the ſtatute, be- —_ 


cauſethe freehold cannot come in queſtion. Here it might. Morrnzrvs. 
The rule made abſolute as to vacating the allocatur of 
the plaintiff's colts. 


Monday, 


B'ESRMON -againſ® WOODBRIDGE. 
. | 2d July. 


N the firſt day of this term, Lee obtained a rule to An inſurance 


ſhew cauſe why there ſhould not be a new trial in on à ſhip and 
goods—at and 


this cauſe, which had come on before Lord MANSFIELD, from 4 wo 5 
. 2 


at Guildhall, at the Sittings after laſt Eafter Term, when the during her tay 
jury found a verdict for the defendant. Fhe caſe was this: and trade there, 
It was an action on a policy of inſurance, on the French n om 
Ship Le Pactole, and her cargo, and the voyage was de- ſg fer fr 
ſcribed = _ policy in the following words.— At and chang inc, and 
« from Honfleur, to the ca Angola, during ber ſtay at and from 
2 trade there, at and Fu 5 8 ber Port A — 5 
« diſcharge in St. Domingo back to Honfleur.” —The clauſe contract, and, 
reſpecting the premium was as follows. “Slaves valued if the lots hap- 
«at 800 /iv. tournois per head; the ſhip at a premium of 11. the en. 
* per cent.” The ſhip failed to Angola, ſne put in at Cay- eee deen 
enne on the coaſt of America, and from Cayenne went to riſk, there ſhall 
out of the courfe to St. Domin- de no return. of 
go. The only witneſs called by the counſel for the vida. ene 

tiff, was the captain. He ſwore, that, in purſuing the di- 

rect courſe from Angola to St. Domingo, he muſt have paſc- 

ed cloſe to Cayenne, but that his putting in there was unpre- 

meditated, and from neceſſity: that his bowſprit was bro- 
ken on the paſſage from Angola towards that place, by the | ; 
violence of the weather: his proviſions, too, had run Hare, | | 
although he had been originally fully victualled, owing to | 


an unuſual and unexpected delay in watering on the coaſt 


. of Angola, and to his voyage towards Cayenne having been ] | | 


protracted by the accident that had happened to his bow- | 
ſprit : that the loſs of time in watering aroſe from his be- . | 
ing deprived of the aſſiſtance of the crews of the Engliſh | ; 
veſſels, an accommodation which is conſtantly given in | 
time of peace, and which it had not been foreſeen that he 
would be deprived of, as the hoſtilities between the two 
nations had not taken place till after his departure from 
France : that when he left Angola, he thought he had ſuf- 
ficient proviſions for the St. Damingo. voyage; for, not- 

| | ; withſtanding 
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withſtanding the delay there, he had enough to laſt fix T 


81. 
ae weeks, which was more than the uſual length of that voy- a 
Bzamon ape, though it ſometimes laſts three months: that ſome of „ 
* againſ® his water-caſks were ſtaved on the way from Angola: that, W be 
OODBRIDGE., | . A . 
when he left Angola, he did not mean to put in any where 120 
between that and St. Domingo : that, when he was at Cay- 2 
enne, he found it neceſſary to proceed from thence to Mar- d 
tinico, in order to get a ſupply of proviſions there, and that M 
he might avoid the Engliſb privateers, which were very - 
numerous in the courſe of the direct paſſage to St. Domin- 35 
£0: that he meant to have purſued his voyage from Mar- 15 


ti nico, to St. Domingo, in order to take in his home ward 
bound cargo of ſugars there, according to his original deſ. 

tination; but, that, after he had been there a few days, 

an embargo was laid on, and continued for ſeven months, 

ſo that it became neceſſary for him to part with his cargo 

of negroes at that iſland, (which he did for a price 3000 /, 

| ſterling under what they would have fetched at St. Domin- 

| | go,) and was obliged to take ſugars in payment, no money, 
| nor good bills, being to be had : that, after the embargo 
| was taken off, he ſailed with the convoy for St. Domingo, 
L but not to St. Louis his intended port of diſcharge, but 
to Cape Francois, a port in another part of the iſland, ſuch 
being the general orders for the convoy : that, at the end 
of four days, his ſhip being a flow ſailer, he loſt fight of 
| [ | the convoy, but ſtill perſiſted for ſome time in failing to- 
! | | wards Cape Francois till his officers repreſented to him, 
C in the moſt urgent manner, the danger of purſuing that 
| courſe any further, on account of the ſwarms of privateers 
h which would unavoidably fill thoſe ſeas, as ſoon as it 
| ſhould be known that the convoy was gone by. That on 
theſe repreſentations he determined to alter his courſe and 

ö ſtrike into the direct way to Hon fleur, which he according - 
| ly did, and was ſailing towards that port when he was ta- 
| ken. To corroborate the teſtimony of the captain, beſides 
| reading his proteſt, which was to the ſame effect with his 
| evidence, a certificate from the directors of the colony of 
Cayenne and French Guiana was offered to be produced, 
ſtating the motives which had induced him to put into 
that port. Lord MaNsFl1ELD was clear that this was not 
admiſſible evidence for the plaintiff; but, having deſired to 
look at it, and having himſelf read it, he ſaid, as it had 
been offered on the part of the plaintiff, it might be read 
as evidence againſt him, and it was accordingly read, 
and was in theſe words ;— „ We atteſt that the ſaid 


5 captain touched here for wart of water, and that it was 
| | | not 
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« not poſſible for him to find, in this colony, pro- 
« yifions to be purchaſed, of which he was much in 


e want,” — This certificate, which muſt be taken to have 


been founded on the captain's own account at Cayenne, 
his Lordſhip thought inconſiſtent with his evidence, be- 
cauſe it made no mention whatever of his bowſprit having 
been. broken. The defendant called no witneſſes; and Lord 
MaNSFIELD left it to the jury to conſider whether the de- 


viation in the voyage from Angola to St. Domingo, by put- 


ting into Cayenne and going to Martinico, was wiltul or 


.neceſſary. They were clearly of opinion that it was not 


neceſſary. Upon their declaring that opinion. as there 
was a count in the declaration for money had and receiy- 
ed, the counſel for the plaintiff contended, that the voy- 
age inſured ought to be condidered as compoſed of three 
diſtinct parts, or voyages; via 1. From Honfleur to An- 
gola; 2. From Angola to St. Domingo; 3. From St. Domin- 
go to Flonfleur ; and that, as the voyage from St. Domingo 
to Honfleur had never commenced, the premium ought to 
be apportioned, and a return made of that part which was 
paid to inſure the riſk from St. Domingo to Honfleur. Lord 
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MANSFIELD took the opinion of the jury allo upon that 


point, and they were clear there ought to be no return. 
Next day, however, his Lordſhip ſaid, he had turned that 
queſtion in his mind, and entertained ſome doubts upon 


it, and, as it was a queſtion of law, defired Lee to move 


for a new trial upon that ground. The motion was made 
on both grounds, viz.; 1. On the queſtion of fact, 
whether the deviation was wilful; 2. On the queſtion of 
law, whether, ſuppoſing it wilful, there ought to be a 
return of premium. Ca 

On Saturday, the goth of June, the caſe was argued, 


by Lee, Howarth, and Douglas, for the plaintiff; and the 


Attorney General, Dunning, and Bower, for the defendant. 
In ſupport of the verdict, it was inſiſted; 1. On the 


firſt point, that the certificate produced entirely diſeredit- 


ed the captain, and that it was manifeſt he muſt have ſail- 


ed from Angola with the intent of going to try the market 
at Martinico, for it could not be believed that he had ſet 
fail on a voyage which might laſt, according to his own 
account, for three months, with proviſions only for fix 
weeks: That this was a mere queſtion of fact and credit, 
and properly left to the jury, and their judgment upon it 
ought to be concluſive. 2. On the ſecond point, it was 
contended, that the deſcription in the policy was of one 
entire voyage, and one entire riſk, and that, in ſuch caſes, 
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no return is ever to be made after the riſk has once com- 
menced. That this had been decided in a variety of caſes, 
but, particularly, in Tyrie v. Fletcher (a) and Loraine 
v. Thomlinſon (b),—In Jyrie v. Fletcher, the policy was 
upon the thip the {/abe/la, ** At and from London to any 
© port or place, where or whatſoever, for tebelve months, 
« from the 19th of Auguſt, 1776, to the 10th of Auguſt, 
& 1777, both days included, valued at 10001. for ac- 
«© count of A. B. the maſter, and others that may be 
% concerned with him, at 91. per cent, warranted free 
« from captures and ſeizures by the Americans, and the 
© conſequences of any attempts thereof,“ The ſhip was 
taken by an American privateer, on the 13th of October, 


| 17 76, and the plaintiff brought his action for a return of 


premium, in the proportion of ten twelfths of the whole, 
the riſk having ceaſed before the expiration of the ſecond 


of the twelve months. The cauſe was tried before Lord 


MANSF III. D, at Guildhall, and a verdict found, by con- 
ſent, for the plaintiff, in order to take the opinion of the 
court, whether there ought to be an apportionment and 
return of premium ; if there ought, a nonſuit to be entered. 
Ihe cafe was ſolemnly argued, and the cafes of Szevenſon 
v. Snow (c), and Bond v. Nutt (d), relied on, by the coun- 
ſel for the plaintiff. But the court were clearly of opinion, 
that there ought to be no return; that the caſe was ſimilar 
to an inſurance vpon a life for a year, with an exception of 
death by ſuicide, where, if the life inſured is put an end 
to by ſuicide within the year, there never is any return of 
premium; that the contract was entire, and, when ſo, whe- 
ther for a ſpecified time, or for a voyage, there ſhall be no 
apportionment nor return, if the ritk has once commenc- 
ed; and that the opinion of the court, in Stevenſon v. 5 now, 
and Bond v. Nutt, went upon there being two riſks 1) 
which there certainly were in thoſe caſes, but not in this. 
In the preſent caſe, if the parties had choſen to do lo, 
they might have made three diſtinct parts and riſks. '] here 
18 no long voyage where that may not be done, But this 
contract is not ſo, It is on a voyage from Honfleur back 
to the ſame port, by Angola and St. Domingo. Many of 
the policies on our Za, t India voyages run in the ſame way, 


[1] In Band v. Nutt, the reaſoning of the court went upon there being 
a diviſible riſk, or two riſks united in the ſame policy; but I believe no 


queſtion was agitated in court about a return of premium; for the defendant 


in that cafe, had tendered the zubole premium, and it was taken out of court 

by the plaintiff before the trial. | 
(a) B. R. E. 17 Geo, 3. (5) Supra, H. 21 Ces. 3. p. 564. 
(e) B. R. A. 2 Geo, 3. 3 Burr. 1237. 1 Blackſt. 315. 318. 
(4) B. R. E. 17 Geo, 3. ſtated ſupra, p. 352, Nete [9] 
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and there 1s never any return of premium on them, in 


whatever part of the voyage the loſs happens. The dif. | | 


ficulty of apportioning the premium is inſurmountable, 
The riſk varies every day, and hour, in time of war; and 


it is impoſſible to aſcertain how much {hall be appropriat- 
ed to each different part, The premium is mentioned in 


the groſs—11/, per cent.—on the whole voyage; not in ſe- 
parate diſtinct ſums for different parts of it. Dunning 
ſaid, he had adviſed the action in the caſe of Tyrie v. 
Fletcher, having then an idea, that Stevenſon v. Snow had 
been decided on the broad ground that there ſhould be a 
return in all caſes where the riſk could be aſcertained to 
have ceaſed before theend of the voyage inſured, but that, 
on the argument of Tyrie v. Fletcher, it came out clearly, 
that the judgment in Stevenſon v. Snow had gone upon 
the ground of there being two voyages. 

For the plaintiff, it was contended, 1. That the certi- 
ſicate produced, was not at all inconſiſtent, or incompa- 
tible, with the captain's evidence. It did not follow, be- 
cauſe the reaſon of want of water was there ftated for his 


putting into Cayenne, that he had not alſo other reaſons for 
adopting that meaſure. The captain alone was examined. 
He ſpoke to facts and motives within his own knowledge; 


and the jury could not diſhelieve him, without imputing 


perjury to him, which they had no right to do in a caſe 


where there was no incongruity in his evidence, and he 
was not contradicted, nor his credit impeached, by any 
other witneſs. The verdict was founded in part upon his 
evidence; for, as he was the only witneſs on either ſide, 


the fact of the ſuppoſed deviation could only be gathered 


from what he ſwore ; and, if one part of his teſtimony was 
to be adopted, the whole ought. If an affidavit, or an 
anſwer in Chancery, is read in evidence, it cannot be mu- 


tilated, and part received and part rejected; but the whole 


muſt be taken together. 2. As to the return of premium, 
it is certainly molt reaſonable, that there ſhould be nothing 
paid for that part of the voyage, in which no riſk is run 
by the underwriter, This ſeems to follow from the very 
nature of a contract of mere indemnity, which a policy 
of inſurance is; and, in Stevenſon v. Sg, the determi- 
nation went upon that general principle, not merely on 
there being two voyages. 'The caſes of Tyrie v. Fletcher, 
and Loraine v. Thomlinſon, were upon time; and, in fuch 


caſes, the reaſon why there ſhall be no return, is, that, 
from the nature of the thing, it 1s impoſhble to aſcertain 


the degree of riſk in the different portions of the time 
| | B b b 2 inſured. 
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1781. inſured. But, where the inſurance is upon a voyage, con- 1] 
L_—— ſiting of different parts, from port to port, there is no- 10 
Brno thing fo eaſy, becauſe the reſpective premiums for the voy- to 
againſt 4 . . . . 
Woop- age between all the different ports mentioned inthe poli- ar 
381962, CY are always known and ſettled. If there were any thing V 
in the ſuppoſed difficulty of apportioning the premium in ſe 
time of war, it cught to be conſidered that the war had pe 
not commenced when this contract was entered into. But, al 
rf it were neceffary for the plaintiff to ſhew, that, by the b 
very words of the policy, there were three different voy- te 
ages inſured, ſurely they are as diſtinctly marked out here, 1 
as the two were in Stevenſon v. Snoau. The words“ at and ti 
from,” are repeated three times, which would have been V1 
unneceflary, if one entire voyage, and one entire conduct, 
had been in contemplation. In ſhort, the form or ex- tl 
preſſion here is fully as deſcriptive of ſeveral ſucceſſive voy- 0 
ages, as the words of the policy were in ee en. v. 971940, fl 
and indeed much more ſo, if they were as ſtated in Mr. p 
33 BLACKSTONE's Report of the caſe, for according fi 
to him, the words of that policy run, Harranted to de- u 
« part with convoy for the voyage (a), not, as ſtated by Sir 0 
James Burroto, Warramed to depart with convoy f om 
„ Portſmouth for the voyage (b).” In all caſes where there © 
is an inſurance on an outward bound voyage, and alſo on | 
the homeward bound voyage from the ultimate port at t 
which the home ward bound cargo is tobe taken in, though d 
in the ſame policy, the diviſon into two voyages, and t. 
two riſks, is obvious and natural; inſomuch that, by the þ 
French ordinance of 1687, which is, in ſome meaſure, t 
a digeſt of the general law of merchants relative to mari- i. 
time cauſes, it is expreſsly provided, that a fixed propor- h 


tion of the premium ſhall be returned, if the homeward r 
bound voyage never commence. * Si Paſſurance eſt faite 1 
fur eee . pour Paller & le retour et que le vaiſſcau, b 
% etant au lieu de ſa deſtination, il ne fe faſſe point de retour, q 
& Paſſureur ſera tenu de rendre le tiers de la prime, Sil n'y a t 
& ſtipulation contraire (e).“ There, too, the words “ afſu- 0 
rance pour Jaller & le retour,” are much leſs expreſſive of v 
2 diviſible riſk, than thoſe uſed in the preſent policy.— 
Lee mentioned a caſe of Scatt & others v. Rae, tried be- 
fore Lord Maxs FIEE D, at Guildhall, as directly in point. 
The inſurance, there, was, “ at and from Grenada to Beſ- 
: | ton, in New England, and from thence back to Grena- 


SS ny, £ <& of 


(a) x Blackſe. 215, (5) Burr, 1237. 
67 Ordonn. de ia Mar. 1681. Art. 6. | 


8 2 vt 


« da 


— 


IN THE TWENTY-FIRST YEAR OF GEORGE III. 


« da and London. The ſhip ſailed from Grenada to Boſ- 
ton, and from thence to Goldfborough, in New England, 
and from Goldſbrrough, directly to London, and Lord 
MANSFIELD held, that thecontract was capable of being 
ſevered, that there ought to be a return of premium, pro- 
portioned to the riſk from Geldſborough back to Grenada 
and from thence to London, and that this proportion might 


be aſcertained, and had been proved by a witneſs to amount 


to 31. per cent. LI J.— Howarth ſtated, that, in the caſe of 
Lavabre v. Walter (a), the under-writers were ſo well ſa- 
tisfied that the riſk might be apportioned, that they had 
voluntarily made a return of premium. | | 
Lord MansFIELD ſaid, the reaſon why he had deſired 
the motion to be made on the point concerning the return 
of premium, and why he ſhould now direct that the cafe 


ſhould ſtand over till the court ſhould conſider of their o- 


pinion, was, that in all mercantile tranſactions, it is in- 


finitely more important that the law ſhould be certain and 


uniform, than that, at firſt, it ſhould be one way or the 
other. 5 | . 
This day, his Lordſhip delivered the opinion of the 
court to the following effect. | | 8 
Lord MansFiELD—The motion for a new trial, in 
this caſe, is made upon two grounds: 1. That the ver- 


dict is againſt evidence: 2. That there ought to be a re- 


turn of premium for the voyage from St. Domingo to Hon- 

ur.— 1. There was but one witneſs examined the cap- 
tain—and he did give evidence that he was forced to go 
into Cayenne and Marlinico on account of the breaking of 
his bowſprit, and the deficiency of proviſions, and aver- 
red that the whole was occaſioned by inevitable neceſſity. 
If this was true, there was no deviation in point of law; 
but there were many ſuſpicious circumſtances in his evi- 
dence: and the jury expreſsly found, on the ſpecific queſ- 
tion being put to them, that his going out of the direct 
courſe was wilful, not neceſſary. They thought, that 
when he ſailed from Augola, he did not intend to go ta 


[1] Nobody at the bar recollected this caſe, Mr, Lee cited what Lord 
Mansfield ſaid, from a note taken on the hack of the brief at Guildhall, by 


Mr. Thoreſoy, who was attorney for one of the parties, and who has fa- 


voured me with the peruſal of the brief, from which it appears, that there 
was a warranty in the policy, that the ſhip ſhould depart from Grenada for 
Londen, on or before tlie iſt of Auguſt, 1772; ſo that, according to the 
original contract, and independent of the agreements mentioned infra, 
p. 759. there were two riſks, wiz, one abſolute, from Grenada to Boſtas 
and back to Grenada, aud another conditional, wiz, from Grenada to Len- 
don, in like manner as in the caſe of Bond v. Nutr. | 


(a) Supra, M. 20 Geo, 3, p. 271. | 6 
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St Domingo, but meant to try the Martinico market. It 
is ſaid, that, as the caſe reſts entirely on his evidence, you 
muſt take it all together, and believe the whole; but, 
though the whole of an affidavit, or anſwer, muſt be read, 
if any part is, yet you need not believe all equally, You 
may believe what makes againſt his point who ſwears, 
without believing what makes for it. It was an extraor- 
dinary circumſtance, that the ſhip ſhould be ſo ſoon in 
want of water, and a very ſuſpicious one, that ſhe ſhould 
fall ſhort of proviſions. How came the captain to ſet out 
on ſuch a voyage ſo ſcantily provided? Fhen, there was 
a piece of evidence, which, though not admiſlible for the 
plaintiff, was very ſtrong again/t him. That was the cer- 
tificate, which was obtained out of the regular courſe of 
buſineſs, and manifeſtly intended to be a juſtification; 
and yet mentions nothing of the Joſs of his bowſprit, 
which the captain ſtated, on his examination, as his prin- 
cipal reaſon for going to Cayenne. There are alſo other 
{trong circumſtances. But, if this point was doubtful, 
who but the jury were to decide upon it? No new evi- 
dence 1s pretended, It is not pretended that the plaintiff 
has any of the crew to produce, to explain, or corrobo- 
rate, the captain's teſtimony, If we were to grant a new 
trial, on the ground of the verdict being againſt evidence, 
it would be ſending the cauſe back to a jury, with an inti- 
mation that they ought to believe the captain. We are 
all, therefore, againſt granting a new trial on this ground. 
—2. If, however, the plaintiff ſhould ſucceed on the ſe- 
cond point, the determination would virtually allow him 
a new trial on the whole of the cauſe, becauſe no ſpecial 
cale was reſerved. But, on the fulleſt conſideration, and 
after looking into all the caſes, (though my opinion has 
fluctuated,) we are, now, all clearly of opinion, that 
there ought not to be any return. The queſtion depends 
upon this: whether the policy contains one entire riſſ on 
one voyage, or whether it is to be ſplit into ſix different 
ritks; for, by ſplitting the words, and taking“ az” and 
from ſeparately, it will make fix; viz. 1. At Honfleur ; 
2. From Honfleur to Angola; 3. At Angola, c. The 
principles are clear. Where the riſk has never begun, 
there mult be a return of premium: and, if the voyages, 
in this caſe, are diſtinct, the riſk from St. Domingo to Hon 
Hur never began. On the other hand, if the riſk has once 
begun, you cannot ſever it, and apportion the premium. 
In an 1nfurance upon a life, with the common exceptions 
of ſuicide, and the hands of Juſtice, if the party com- 
mit ſuicide, or is executed, in twenty-four hours, ther? 
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ſhall be no return. The caſe is the ſame, if a voyage in- 
ſured is once begun. Is this one entire riſk ? The inſur- 
ed and inſurers conſider the premium as an entire ſum for 
the whole, without diviſion : It is eſtimated on the whole 
at 11 per cent. And, which is extremely material, there 
is no where any contingency, at any period, out or home, 
mentioned in the policy, which happening, or not hap- 
pening, is to put an end to the inſurance. The argument 
muſt be, that, if the {hip had been taken between Hon- 
fleur and Angola, there mult have been a return. By an 
implied warranty, every ſhip muſt be ſea-v.orthy when 


ſhe firſt ſails on the voyage inſured, but ſhe need not con- 
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tinue ſo throughout the voyage; ſo that, if this is one en- 


tire voyage, if the ſhip was ſea-worthy when ſhe left Heu- 
fur, the under-writers would have been liable though ſhe 
had not been fo at Angela, Sc.; but, according to the 
conſtruction contended for on. the part of the plaintiff, 
ſhe muſt have been ſea-worthy, not only at her depar- 
ture from Honfleur, but allo when the ſailed from Angola, 
and when ſhe tailed from St. Domingo. The caſes of Ste- 
venſon v. Snow, and Bond v. Nutt, were quite dif- 
ferent from this. They depended upon this; that there 
was a Contingency ſpeciſied in the policy, upon the not 
happening of which the inſurance would ceaſe. In Ste- 
denſon v. Snow, it depended on the contingency of the 
ſhip ſailing with the convoy from Portſmouth, whether 
there ſhould be an inſurance from that place. This ne- 
ceſſarily divided the rilk, and made two voyages. In Bong 
v. Nutt, it was held that there were two riſks, upon the 
ſame principle.“ At Jamaica“ was one. The other, 
viz. the riſk from Jamaica,” depended on the contin- 
gency of the ſhip having ſailed on or before the firjt of An- 
wt: That was a condition precedent to the infurance on 
the voyage from Jamaica to London, The two caſes of 
Tyrie v. Fletcher, and Loraine v. Thomlinſon are very 
itrong, for, if you could apportion the premium in any 
caſe, it would be in inſurances on time. Therefore, on 


very full conſideration, we think this one entire riſk; one 


voyage; and that there can be no return of premium. 
The rule diſcharged. 


After Lord MANSFIELD had delivered the apinion of 
the court, as above, he ſaid he had forgot to mention the 
caſe of Scott v. Roe; that he had no recollection of it, 
but that it appeared from the brief, (which Lee had brought 
into the court,) that there had been a new agreement 
with the under-writers that the ſhip might go to Gl ſbo- 


rough : 


| committed — 


-660 © CASES IN TRINLTY TERM 


1781. rough: that he muſt have looked upon that as a new voy 
—— age. Lee took notice that there were two agreements 

Bznmox one, that the ſhip ſhould load at .Gold/borough towh ich 

p See the defendant had acceded; another, that ſhe ſhould come 

zx1vex, directly from that port to London without returning to 

Grenada, to which the defendant had not acceded; but 

Tueſday, Lord MANSFIELD ſaid the firſt agreement was ſufficient 

3d July. to ſupport the determination. | 

Perjury being 
committed in 


the boothhall, The King againſt GouGH. 


within the limits 
of the City of ; | 

Glouceſter, HE defendant was tried before PerRRyN, Baron, 
which is a at the Spring Aſhzes, in at Glouceſter, on 
county in it- [AE BP 8 A , 1777» | 1 7 


ſelf, Gn the an Indittment for perjury. The indictment was found 
. trial of a cauſe Þy the grand jury for the county of Glouceſter, It ſtated, 
before a jury That, on the trial of an action brought in the King's 
jo fs ec Bench, in which the venue was in the county of Glouceſter 
indicknent between Lord Ducie and Doctor Boſworth, at the aſſizes 
may be found holden at Glouceſter for the ſaid county of Glouceſter, the 
and tried by defendant was produced as a witneſs, and falſely, wilful- 
=. vga ly, corruptly, and maliciouſly, did, among other things, 
large, The depoſe in ſubſtance as follows, &c, whereas in truth, 
King cannot, c and ſo the jurors, aforeſaid, Sc. ſay that the defen- 
by charter, dant, &c. at the ſaid Aſſizes held at the ſaid city of Glou- 
authorize the . . 2 e e BY: 
trial of erimes ter, in his evidence, committed falſe, wilful, and cor- 
out of the rupt perjury. Then another act of perjury was laid on 
| county where the ſame occaſion, and at the fame time and place. The 
yrs © wal record then ſtated, after the appearance of the defendant, 
A new trial and a ploa of not guilty, that the ſheriff of the ſaid coun- 
may be grant- y of Glouceſter was commanded to ſummon a juty of the 
> at any time ſaid county of Glouceſter for the next Aſſizes and general 
fore juds- ſeſſion of o nd 1 be holden for the ſaid 
ee yer and terminer to be holden for the ſai 
| county of Glouceſter, and that, thereupon, ſuch proceed- 
ings were had, that, at the Aſſizes and general ſeſſion of 
oyer and terminer holden at Gloucefter, for the ſaid county 
of Glouceſter, on the 12th of March, 17 Geo. 3. a jury 
impannelled and returned by the ſheriff of the ſaid coun- 
ty of Glouce/ter, was choſen, tried, and ſworn to try the 
pri'--ner, . „5 | | 8 
Upon the trial, a ſpecial verdict was found, which ſtat- 
ed: 1. A charter to the burgeſſes of Ghucefter in the firſt 
year of Nic. 3. whereby that King granted to them, and 
their ſucceſſors, that the town of Clouceſter ſhould be 
c unus integer comitatus per ſe corforatus, diſtinctus, et pe- 
nitus ſepar atus, a difts comitatu Glouceſtrienſi, in perpetu- 
8 | = | | um, 
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um, et non parcellum ipfius comitatus Glouceſtrienſis ; et 


75: 
1781, 


quod idem comitatus fic corporatu, et a difto comitatu Glouj--— 


ceſtrienſi diſtinctes et ſeparatus, comitatus villu Glouceſtrie 
pro perpetuo nominetur; ſalvis tamen et reſervatis nobis, et 
neredibus noſtris, quod juſtitiarij ad aſſizas in comitatu 
Chuceſtrienſi capiendas aſſignandi, juſtitiarij ad goalam in 
comitatu Glouceſtrienſi liberandam aſſignandi, nec non juſ- 
titiarij ad pacem in dicto comitatu Gloucęſtrienſi eonſervan- 
dam aſſignandi, in tenendas ſeſſiones ſuas, ac etiam vice- 
comites comitatus noſtri Glouceſtrienſis, in tenendos comi- 
tatus ſuos, libere poſſint, et eorum quilibet poſſit, ingredi 
villam prædictam, et eaſdem ſeſſiones et comitatus tenere 


de quibuſcunque rebus et materijs extra dictum comitatum 


ville Glouceſtrie et infra comitatum Glouceſtrienſem emer- 
gentibus, ſicut ante hæc tempora tenere conſueverunt, 


charter then declared, that the bailiffs of the town of 
Glouceſter ſhould be ſheriffs of the county of the town; 
that they ſhould hold county courts from month to month; 
that they ſhould exerciſe all the ſame powers, &c. belong- 
ing to the office of ſheriff, within the limits of the town 
as other ſheriffs exerciſe in their baliwicks ; that all writs, 
Cc. which would have been directed to the ſheriff of the 
county, if the town had not been made a county in itſelf, 


| ſhould be directed to them; and that no other ſheriff or 


his bailiffs ſhould enter the town to do any thing belong- 
ing to the office of a ſheriff, except the ſheriff of the coun- 
ty of Glouceſter to hold his county courts as aforeſaid : 2. 
That this charter had been accepted: 3. 'That it had been 
confirmed by a charter of 5 Hen. 7. and declared to be by 


authority of parliament : 4. A charter in the 33d year of 


Hen. 8. under the privy ſeal, and declared to be by the au- 
thority of parliament, whereby Hen. 8. incorporated the 
burgeſſes of Glouceſter, by the name of the mayor and 
burgeſſes of the city of Glouceſter and city of the county 
of Glouceſter, and made it a city, and confirmed to the 
ſaid city the former grants making it a county in itſelf : 
5 That this charter was accepted: 6. A charter in the 
24th year of Car. 2. confirming all former privileges con- 
tained in prior charters which had been ſurrendered ; and 
containing a clauſe in effect the ſame and nearly in the 
ſame words with that above ſet forth from the charter of 


Ric. 3.: 7. That this charter of Car. 2. was accepted: 


8, That, during all the time aforefaid, commiſhons of 
nt prius, aſſize, oyer and terminer, and general goal de- 
livery, had been, from time to time, granted to divers 
Juſtices, to hear and determine, try and adjudge ** 

i 5 the 


The KNC 


againſt 
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preſenti conceſſione noſtra in aliquo non obſtante.” The 


_ F 4. — > > == tlio. 
: * 


— — nn non 
— 


——ͤ—ͤ—ͤ——— —-— — ——— 


— — 
— —6k—— 


CASES IN TRINITY TERM 
the ſeveral matters and things to ſuch commiſſions be. 
longing, and ariſing in the ſaid city of Gloucefler, and to de- 
liver the goals cf the ſaid city; and that other and ſepa- 
rate commiſſions, of the ſame ſort, had, from time to time, 
during all thetime aforeſaid, been granted to divers juſ- 
tices, to try and determine, &c. upon the ſeveral matters 
and things to ſuch laſt-mentioned commiſſions belonging, 
and ariſing in he ſaid county of Glouceſter, and to deliver 
the goals of the ſaid county: 9. That the commiſſions 
both for the city and the county. had been executed 47a 
place in the ſuid city of Glouceſter called the Booth-hal!: 
10. That, during all the time aforeſaid, the jurors for the city 
had enquired and made preſentment of ſuch matters and 
things belonging and given in charge to the jurors for the 
city, and ariſing in the ſaid city of Glouceſter in the faid 
place called the Booth-hull, and ſuch. matters and things 
ſo preſented by the ſaid jurors, when tried, had been 
tried by a jury of the ſaid city of Glouce/ter : 1 1. That the 
grand and petty juries for the county had exerciſed the 
ſame juriſdiction as to matters ariſing within the county: 
12. That, during all the time aforeſaid, the ſeſſions of 
the peace for the county had been held in the Boorh-hall: 
13. That the iſſue in the indictment. mentioned had been 
tried by a jury of the county in the Booth-hall : 14. That 
the defendant, being then and there ſworn, did upon 
his oath, in the ſaid place called the Booth-hall, commit 
wilful and corrupt perjury, in the ſeveral matters charged 
in the indictment. | | 
Tue objection to this indictment was, that the offence 
had been committed within he county of the city, and that 
the juries of the county at large had no juriſdiction to 
find or try an indictment for any crime not committed in 
the county at large. | 
it came on to be argued, on /Yedneſday, the 23d of May, 
by Bearcreft for the proſecution, and Baldwin for the de- 
tendant, = 
The court directed Baldwin to begin. | 
He ſaid, the general poſition was clear, that offenders 
can only be indicted and tried by juries ef that county in 
which the offence was committed. This was formerly 
carried ſo far, that, till the ſtatute of Edw. 6. (a), if a per- 
ſon received a mortal wound in one county, and died in 
another, the crime could not be tried in either. 2 Hale“ 
Pl. Cr. 163. 2 Hawk. p. 220. 8 34, 35, 36. 4 775 
Comm. 303. Stedman's Caſe, Cro. El. 137. Richard Jo. 


(=) 2 & 3. Edw. 6.c. 24, Vide 1 Hawk, Pl, Cr, c. 31,4 13. 
| LY mas's 
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mas's Caſe, Ibid. (in which, the indictment being that the 
defendant at the caſtle of Lincoln falſely depoſed, without 
ſnewing in what county, he was diſcharged,) & 1 Salk. 
288. Such being the general principle, the counſel for 
the proſecutor muſt endeavour to diſtinguiſh this caſe by 
ſome of the clauſes in the charter of Rzc. 3. But by that 
clauſe, the juſtices for the county at large are only authori- 
ſed to enter into the town, and to enquire of things there 
which had ariſen out of the county of the town. The true 
meaning of this charter was to give the uſe of the Booth- 
hall to the Judges and juries for the county at large, and 
to authoriſe their proceedings there, relative to matters 
within their juriſdiction, At the Old Bailey, which is 
within the city of London, juries for the county of Mid- 
dleſex fit to try offences committed in that county; but 
when perjury has been commited there on a trial before 
a Middleſex jury, ſuch perjury is never tried by a jury of 
the county of Middleſex, but by one of the city of London. 


In the celebrated cate of Elizabeth Canning, after a proſe- 


cution at the Old Bailey for a crime committed in Middle- 


ſex, the indictment of the witneſſes for perjury was laid 


in the city. In like manner on a trial at bar in We/ftmin- 


fter-hall, from Yorkſhire for example, though the cauſe is 


tried by a Yorkfſbire jury, if perjury be committed by a 
witneſs he mult be indicted and tried by a Midadleſex jury. 
In 2 Haul. c. 5. $ 19. where this caſe of Glouceſter is 
mentioned, and in the authorities there cited, all that is 
meant is, that juries of the county ſitting in thecity 
may find and try offences committed in the county. 
The caſe in Popham 16. (alſo reported in Anderſon 291.) 
which will probably be mentioned on the other ſide, ſeems 
to be in ſavour of the defendant, for the deciſion only was, 
that the juſtices of aſſize and goal delivery might fit in the 
city for things which happened within the county ; and, 
in anote at the end of the caſe, it is ſaid, that, by the com- 
miſſion for the county, a thing which happens in the town 
cannot be determined, albeit it be felony committed in 
the hall during the ſeſſions (a).“ Conſiderable pains have 


been taken to enquire if there is any precedent, or inſlance, 


in the city of Glowuce/ier, like the preſent caſe, and none 
has been found. No inconvenience will ariſe if the court 
ſhould hold that this indictment cannot be ſupported, be- 


cauſe the verdict ſtates, that there are grand juries in the 


city, who may find offences committed in the Booth-hall. 


(a) Pepb. 17. 
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Bearcreft, for the proſecution, argued, that the perjury 


—— having been committed on the trial of a county cauſe, it 
The Kino muſt of neceſlity be taken, that, at that time, the ſpot 


againſ? 
GO R. 


where the offence took place was part of the county at 
large. It is no uncommon thing for the ſame ſpot to be 
conſidered, for different purpoſes, as being within differ- 
ent juriſdictions. The ſpace between the high and low 
water marks, when dry, is within the juriſdiction of the 
ſheriff, but when it is overflowed, the ſheriff and Admiralty 
have diviſum imperium over it [1]. Before the charter of 
Ric. 2. cap. 5. the juſtices of aſſize and goal delivery are 
to fit in the county towns of the different counties; by 13 
Edw. 1. cap. 30, trials at niſi prius are to be held before the 
Judges of aſſize; and the authority of the Judge at 210 
prius is by the commiſſion of aſſize, as is laid down by 
Lord HoLT, (Salk. 454). By giving authority to the 
juſtices for the county at large, to try county cauſes 
within the limits of the town, the charter of Ric. z. 
made the place where they ſat part of the county at large 
for that purpoſe. The trial on which the perjury was 
committed was at 2% privs. The whole proceedings were 
void, unleſs the Booth-hall be conſidered as being, at that 
time, part of the county. All the Judges in Queen El. 
zabeth's time, in the caſe reported by Popham, agreed, that 
they might fit in the city for county cauſes, and that the 
King might, in making a ſeparate county, ſave and except 
part of the juriſdiction within it which the county from 
which it was taken had in it before. By the ſaving in the 
charter of Ric. 3. all that appertains to, and is connected 
with, the execution of commiſſions for the county is ne- 
ceſſarily ſaved. It is rye, that a felony committed in the 
hall during the aſſizes for the county, mult be tried in the 
city, becauſe ſuch offence is entirely unconnected with 
the execution of the commiſſions for the county. The 
caſe in Fophem is more materially reported by Anderſon, 
and he ſtates, that the Judges were of opinion, that it was 
the intent of the charter, that the town of Gloaucgſter 
Mould continue, for the purpoſes mentioned in the ex- 


ception, to be part of the county at large. It may be true, 


that indictments for perjury before Mddiefex juries, at 
the Old Bailey, are laid and tried in London, but no infer- 
ence can be drawn from thence with regard to Glouceſter. 
There may be ſome particular proviſions for that purpoſe 
in the charters of London, which charters are confirmed 
by act of parliament. Perhaps the proſecution in the 
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preſent caſe might be in either county. In point of law, 
the Booth-hall was, at the time, in the county at large, and, 
in point of fact, and local fituation, in the county of the The Kina 
city, and, therefore, the offence might be ſaid to have 42%; 
heen committed either in the one or the other. 1 Ip» 
Lord MANSFIELD—lt ſeems to me, as at pre ſent adviſed, 
to be the better opinion, that the crime might be laid in 
either county; but the queſtion now before us is, whether 
it could be laid in the county at large. The doubt before 
the Judges, in the cafe in Popham, was as Mr. Baldauin 
ſtates it, (via. whether the Judges could fit in the city to 
try matters arifing in the county at large.) But it is ma- 
terial to ſee how. it was ſolved. In the time of Ric. 3. the 
town was part of the county at large, By his charter it 
was made a diſtinct county, but with an exception, that 
the Judges for the county at large might ftill try cauſes 
there. The King cannot by his charter give Judges a 
power to try in one county offences committed in another, 
That was admitted in the caſe before the Judges, as re- 
ported by Anderſon. But, it was anſwered that he had 
continued the city as part of the county at large. If this 
is ſo, the cauſe in which the perjury was committed, was 
tried in the county at large, and the witneſs was examin- 
ed, and the crime committed in the county at large. This 
diſtinguiſhes the preſent caſe from that of the O/d Bailey, 
which ſtruck me ſtrongly at firſt. The city of London has 
many charters and cuſtoms confirmed by act of parliament, 
and the cuſtoms of trying offences committed in Middleſe, 
at the Old Bailey, has probably been confirmed by act of 
parliament ; for otherwiſe it would be void. 
Vern 6 om ey it had not been for the caſe of the 
Od Bailey, 1 thould have had no doubt; but, with regard 
to that, there is no occaſion to ſuppoſe a grant or cuſtom 
confirmed by act of parliament, becauſe the whole court 
ſeems to think, that the indictment may be laid either 
way, and, at the Old Bailey, the uſage has been to lay the 
indictment in the city. 
ASHURST, Juſtice, No argument can be drawn 
from the practice at the Old Bailey, unleſs we knew more 
exactly how the caſe ſtands; there may be an act of 
parliament enabling the Judges to try matters there, 
which ariſe in the county of Middleſex. Here, I think, 
the indictment would have been good either way. The 
King cannot, without an act of parliament give the Judges 
a power to try in one county, facts arifing in another. 
Therefore, the meaning of the charter. muſt have been to 
h continue 
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continue the town as part of the county at large for the 


purpoſe of trying county cauſes. 


BULLER, Juſtice, -I am of the ſame opinion. There 
is no way of ſupporting the judicial proceedings at Glo- 
ceſter, from the time of Ric. 3. but by conſidering them 
as having been had in the county at large; becauſe I take 
the law to be clearly as my Lord and my brothers have 
ſtated it. We have no authority to compel a jury to come, 
or to adminiſter an oath, out of the county where the mat- 
terariſes; Therefore, the meaning of the charter muſt haye 
been, to leave the place as part of the county at large, 


I am very ſtrongly inclined to think the indictment might 


be laid in either, but, if there is a difference, I think 
this the moſt proper way. © Ho 

The defendant was this day brought up for judgment, 
when BULLER, Juſtice, read the report of the evidence, 
and Dunning was heard on his behalf; after which, the 
court obſerved, that from the ſtate of the evidence, the 
conviction appeared extraordinary, and hinted that a ney 
trial would be proper. Dunning ſaid, he ſhould have 


made a motion for that purpoſe, if he had thought it was 


competent, after ſuch a long interval of time ſince the 


conviction. Upon this, Lord MansFieLD declared that 


it was ſtill competent, becauſe the report of the evidence 
coming regularly now before the court, if enough ap- 
peared to raiſe an inclination in them to think the defen- 
dant ought not to have been convicted, they could only 
grant a new trial, or poſtpone for ever pronouncing 
judgment ; for that there would be an abſurdity in a 
judgment on a conviction for perjury where a fine of a 
ſhilling ſhould be impoſed as the puniſhment. 

: | A new trial was awarded (a). 


(a) Supra, Birt v. Barlow, E. 19 Geo, 3. p. 162. 


Ine End of TaimiTyY Term 21 GeoRGe III. 
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ACCEPTANCE, ACCEP- 


T =» + 


PRINCIPAL 


NV. B. The letter n., by itſelf, 


ferred to is in the notes mar 


MATTERS. 


indicates that the paſſage re- 
ked with numerical characters; 


and n. followed by another letter, thus, n. (a), n. (5), 
Sc. that it is in one of thoſe marked with letters. f 


A. 
ABATEMENT. 


1. IF en attorney is ſued by ori- 
ginal, in any action, be may 
plead his privilege in abate- 
ment, Page 299, 300 
2. Vide InpicTMENT, No. 2. 
INFORMATION, No. 1. 


ABANDONMENT. 


Vide lnSURANCE, No. 10, 11. 


TOR. | 
Vide BILL of Exchange, No. 1, 
25 47 5 6, 7, I2, I 4+ | 


ACKNOWLEDGMENT. 


1. Evidence of the 4 


neceſſity of produeing the ſub- 
ſcribing wwitneſt to the bond, 
in an action on the bond. Page 
2 205, 206 
2. Nor in an action by the affignees 

of a bankrupt when the pe- 
titioning creditor's debt ariſes 

on a bond. 205, 206 
3. An acknowledgment by one 
of ſeveral drawers of a joint 
and ſeveral promiſſory note, will 
take it out of the ſtatute of 
limitations as againſt any of 
the other drawers, in a ſepa- 
rate action on the note againſt 
him. 629, 630, & n. 


ACT 7 Bankruptcy. 


Vide BANKRUPT, No. 2, 3, 4. 
17, 20. 


ACT 7 Parlaagns: 


ment of the debt, by an ob- 
ligor, does not ſuperſede the 


Vid. STATUTS. 


ACTIO 


TABLE or cruz PRINCIPAL MATTERS. 


AC TIO non, Cc. 


Actio non goes in every Caſe, to 
the time of pleading, not to 
the commencement of the 
action. | Page 108 


A 


1. An action on the caſe will 
lie for ſuppreſſing material 
facts in a return to a manda- 
mus. | I53, 154 

2. And if the return is falſe in 

ſubſtance though it be true in 


words. : 154 
3. And againſt the Bank, ©c. 


3. And it is no objection 


2. Vide Ass OR MEN, No. 4, f. 


ADMINISTRATION, AD. 


MINISTRATOR. 


1 An adminiſtrator having re. 
covered a Judgment for a dt 
due to the inteſtate, needs not 


declare as adminiſtrator in an 
action on the judgment. P. 5, u. 


2. If he does, it is ſurpluſagi. 


1d, 
on 2 
ſpecial demurrer, in ſuch caſe, 
that he has not made profer: 
of the letters of adminiſtra. 
tion. Ibid. 


for refuſing to transfer pack 4. The effects of an inteſtaie 


| 506 to 509 
4. An action will not lie for a 
malicious proſecution, without 
ſhewing in the declaration, that 
the original ſuit is terminat- 
Y : 205 
5. An action will not lie againſt 
a peace-officer for arreſting a 
perſon bond fide on a charge 
of felony, without a warrant, 
although it turn out that no 


felony was committed. 345 to 
| 46 


6. Nor againſt the captor, or | 


impriſonment in conſequence 
of a capture as prize, although 
the captured ſhip has been ac- 
uitted. 572 to 591 
7. Nor for goods taken on ſhore 
as prize by the joint opera- 
tion of the fleet and army. 


8. Nor againſt a Geri or his 
officer for having © arreſted 
certificated bankrupt, a dif 
charged inſolvent debtor, a Peer, 

a Party to a cauſe, or a.avitne/+, 
euendo, wel redeundo. 646 to 65 2 


591, n. to 597 


having veſted in the King, by 
a forfeiture for felony, if the 
ordinary grant letters of ad. 
miniſtration to 4. in conſe- 
quence of a warr#xt from the 
King, and they run in the 
uſual form, wiz. ** to pay 
debts, &c.” though with this 
additional clauſe;. ** for the 
© uſe and benefit of his Ma. 
«« zeſty,” A. may be ſued by the 
inteſtate's creditors, and hall 
not be permitted to impeach 
the validity of the letters of 
adminiſtration. 524 to 530 


5. Vide AMENDMENT, No. 4. 


APPRENTICE, No. 1. CosTs, 
No. 4, 5. LimiTaT1oNn F 
actions, No. 4. PLEADING, 


No. 14. SETTLEMENT, No. 


3. 45 17, 18. STOCK, No, 2. 
ADMIRALTY. 


1. The judge of a court of AC- 


miralty in the Plantations may 
grant a certificate that there 
was probable cauſe for the ſei- 
zure of a ſhip as a /muggler, 
after the fentence. 104, 105 


ACTUAL ENTRY, . Such certificate may be grant- 


1. In what caſes neceſſary, Vid. 
Ex TRR. | 


2 "AT 
a> of 1 * - 
- . 


ed by the judge of an appellate 
court of Admiralty. 1bid, 


RS. 


0. 455. 
Ad. 


ing re. 
a debt 
eds not 
r in an 


nteſtate 
ng, by 
it the 
of ad. 
conſe- 
om the 
in the 
0 pay 
th this 
or the 
is Ma. 
by the 
1 ſhall 
peach 
ers of 
to 530 
Jo. 4. 
'OSTS, 
ON of 
DING, 
„ No, 
No. 2. 


AD MISSION of Corporator:. 


1. Two or more defendants in 


4. It is not ſufficient, in an af. 


A TABLE or TuT PRINCIPAL MATTERS. 


3. The /entence of a foreign cour/ 
concluſi ve 


of Admiralty is 
againſt all the world, in all 


civil ſuits, as to all matters 


within its juriſdiction, and de- 


fidavit to hold to bail for the 
plaintiff to ſwear that the de- 
fendant is indebted to him, in 
ſo much, upon promiſes, 450, 

Page 451 


cided by the ſentence: Pages 5905 Vide Ba1L; No. 3, 4, 5. 


4. The juriſdiction over all mar- 
ters of prize, and every thing 


,conſequential to a capture as 


prize, belongs exclusively to 
the court of Admiralty. 572 to 
591, 591, n. to 597, n 

5. The court of prize in the Ad- 
miralty is a different jutiſdic- 
tion from the ordinary court 
of Admiralty, called the In 
ſtance court, and is governed 
by different rules. 592 
6. Of the origin, nature, and 
juriſdiction, of the court of 
prise. 
7. Ju. Whether queſtions on 


ran ſoms do not belong exclu-| 


ſively to the prize court. 
627, n. 


| 8. Vide PRIZE, No. 3, 4, 5 


6. 7 


ADMISSIBILITY V Evidence. 


Jide CoxPoRaTion, No. 6. 
EviDENCEs | 


Vide STamPs, No. 1. 


AFFIDAVIT. 


different actions cannot be 
held to bail on one affidavit. 
1 

2. Qu. If ſuch affidavit is not 
good againit the firſt perſon| 
mentioned in it. {bid. 
2. A defect in an original affi- 
davit to hold to Sail, cannot 
be cured by a ſupplemental 
one. 451 


591, n. to 597, n. 


BANK RU PT, No. 14. 
« AF ORE S AID.“ 


The word “ afore/aid” implies 
and binds the party to an ex- 
act recital. 93 


« AF 1 BE: 

lf a /fatute limits a proceeding 
againſt a party to {ix months, 
a year, Wc. after an act done, 
the day on which the act was 
done 1s to be reckoned in the 
ſix months, year, &c. 448 


AGENT. 

1. An agent's bill to an arterney 

in the country may be taxed 

by the Maſter. 189, n. 190, n. 

2. Payment to the agent for the 
attorney of a party, is payment 
to the party: G00, to 602 

3 Vide SHERIPF, No. 2. 


AGREEMENT. 


1. An agreement to accept a bill 
- of Exchange may amount to 
an acceptance. Page 285, 286 
2. Several owners of different 
ſhips having entered into a 
bend to a truſtee, binding 
themſelves and their aſſigns, 
to indemnify each other to a 
certain amount, if any of 
their ſhips facu!d be loſt, and 
one of them having ſold his 
hip, and ſhe being afterwards 
loſt, the others are not liable 
under the bond, unleſs the 
vendor has ſold, together with 
the ſhip, his intereſt in the 


\ 


e agreement 


—— ————h Ae oe ee. 


ATABLE or ru PRINCIPAL MATTERS. 


agreement of indemnity. Page 
| : : 5735 371 
3. But, if the vendor had agreed 
with the vendee to pay him ſo 
much if the ſhip ſhould be 
+ Joſt within a given time, and 
the ſhip had been loſt within 
that time, it ſhould ſeem that 
the vendor might ſue the others. 

| 371, n. 
4. Government having contract- 
ed to furniſh forage for a cer- 
tain number of SHorſes to be 
kept by a ſutler, and the con- 
tractor for forage having agreed 
not to commute the forage for 
money, an agreement between 


allow the former a ſum of mo- 
ney for each ration of forage 
allowed for the whole. number 
of horſes, and ſhall retain the 
forage, is void. F 
A ng he or tailor 0 has 
agreed to ſerve on board a 
letter of marque, for certain 
wages during the weyage, and 
a ſhare. of all prizes, is not 
entitled ro any part of the 
wages, if the ſhip is taken be- 
fore ſhe compleat her voyage, 
although he ſhall have been 
ſent from the ſhip before 
the capture, as prize-maſter 


87 


on board a prize taken by her 


in the courſe of the voyage. 
520, 524 

6. In an action on an agreement 
to deliver poſſeſſion of certain 
premiſes, ſubject to the for- 
feiture of a ſtipulated ſum on 
failure by either party, the 
perſon who was to deliver poſ- 
ſefion, cannot ſupport an ac- 
ion for the forfeiture, although 
he aver that he was ready and 
willing to deliver the poſſeſſion, 
&c. without ſhewing in his 11 


the ſutler and contractor for] 
forage, that the latter ſhould| 


claration a poſſeſſory title in 
_ himſelf. - Page 598, 599 
7. An agreement to pay a ſum 
of money to the aſſignees of a 
bankrupt when his certificate 
ſhall be allowed, whereby a 
creditor is induced to ſign, (al- 
though the money to be paid 
is for the benefit of a// the 
creditors,) is void under 5 
Geo. 2. c. 30 H 11. 669, n. 
1 to 673, n. 
8. Vide Ax N uIT Y, No. 8. As- 
$IGNEE, No. 8. Ass uur sir, 
No. 10. BiLL of Exchange, 
No. 6. Bond, No. 1. Co- 
VENANT, No. 2, 16, 17, 
Demand, No. 3. Equity, 
No. 2. Orriox, No. 1. 
Usury, No. 1, 4. 


ALDERMAN, 


1. 2u. Whether non reſidence 
is a forfeiture of the office of 
alderman. 152 

2. An alderman of London is 
not compellable to ſerve the 


office of conftable. 519 


ALIEN Enemy. 
ſt is no defence in an a&on on 
a ranſom bill, (at leaſt on the 
plea of non afſump/it,) that the 
plaintiff 3s an alien enemy. 
649 to 626 


ALLE GATION. 


1. Allegations of facts imperti- 
nent to the cauſe are ſurpliſ. 
age, and need not be proved. 
| 642 

2. Such allegations will be ſtruck 
our, upon motion, and co/is 
allowed. 642 

3. Allegations of facts immate- 
rial but relative to the title of 


the party, though not neceſ- 
1 955 ſary, 


Oflimitationt which can only take 


7 So, if the judgment do not 


9. When there has been a gene- 


A TABLE or T PRINCIPAL MATT ERS. 


ſary, yet, when introduced, 
muſt be proved, otherwiſe the 
plaintiff will be mon/uited. 
Page 641 to 644, 643, n. 


ALTERNATIVE. 


effect in the alternative. 48/, n. 
AMENDMENT: 


4. The name of the attorney in 
the plaintiff's avarrant may be 
altered ſo as to make it cor 
reſpond with that in his Aera 
ration, after error brought and 
the variance between the war- 
rant and declaration aſſigned 

forerror. 109, 110, & n. 111, n. 

2. So, a miſtake ih the addition 
in the warrant of attorney 
may be amended after error 
brought, 110 

3. So, the ſirname of the 2/torney 
in the delaration may be a- 
mended and made to correſ- 
pond with that in the avarra 

after errvy brought. 110 n. 

4. A judgment may be amended 


by changing it from de bo- 


nis proprijs” to de bonis tefta- 


toris fi, Sc. after error brought. 


110, n. III, n. 


ſay that the damages occafion: 
detentionts debiti were award- 
ed ex afſenſu ſuo, it may be 
amended though that has been 
aſſigned for error. 111, n. 
5. Amendments of omiſſions in 
matters of form may be made 
after error brought, in gui 
tam actions. :- 80 
7. A clenc.? miſtake in a re 


tuin to a mandamus may be 


amended after the return has 
been filed. 131, 132 


ral verdi& and entire damages 
on ſeveral counts, ſome of 
which are bad, and evidence 
was only given that applied 
to the good counts, thè ver- 
dict may be amended by the 
Jodge's notes, and entered fot 
the plainriff only on the good 
counts, Page 362, 703, 718 


A MO TI ON. 

Vide Cox PORATIORN, No. 1, 2; 
3» 4, f. bs 
ANCIENT Dem. 

Vide TENANT; 


| ANCIENT Mu. 


Vide DEcLatation, No. 1. 
. ANNUITY; 


1. If an annuity is ſecured by à 
. bond and alſo a deed of cove- 
rant, though the bond his 
been forferred prior to the dil- | 
charge of the grantor under 
an inſolvent act, he ſhall be 
liable to an action on the c6- 
venant for paymetits accruing 
after the diſcharge. 93 to 97 
2. But graators of annuities diſ- 
charged under the igſelvent 
ad of 18 Geo. 3. c. 52. are 
protected from future pays 
ments by F 3o of that act. 
PONDS ga 

3. By an expreſs agreement, the 
obligee of an annuity 80 
may wave a forfeiture for non- 
payment on the day, ſo as to be 
entitled to recover future pay- 
ments, although the obligor 
has been diſcharged under an 
inſolvent act, between the time 
of the forfeiture, and the ac- 


De 


tion brought. 378, 382 
| * If 


r mn EC CEE EEE 


| 2. If the pariſh to which a pau- 


—— — FD 9 0s IE nar os 


A TABLE or Tus PRINCIPAL MATTERS. 


4. If an annuity bond has been 
forfeited before a bankruptcy, 
the annuity may be valued, 
and the value proved under 
the commiſſion. Page 505 
. If an annuity bond has been 
Forfeited by flipping the day of 

payment, the debt is com- 
pletely extinguiſhed by a bank- 
raptcy and certificate ſubſe- 
quent to the forfeiture, al- 
though the arrears ſhall have 
been paid previous to the 
| bankruptcy. 501 to 505 
6. Qu. Whether a bond for ſe 
curing an annuity is within 
4 & 5 Ann. c. 16. F 12. giv- 
ing the plea of /o/vit poſt diem. 
502, 503, 504, 505, 506 

7. Vide Pow R, No. 2. 


APPARIT OR. 


1. An apparitor cannot ſue in the 


ſpiritual court ſor his fees. 607 


2. Vide PROH1IBLTION, No. 2. 
APPEAL. 


1. The juſtices are bound to re-. 
ceive an appeal from an order 
of removal, if tendered at the 
next quarter ſeſſions, although 
no noi ice of an appeal has been 
given, | 182 


per has been removed is at ſuch 
a diſtance that there is not 
time to lodge an appeal at the 
guarter ſe//rons immediately 


ſubſequent to the removal, | 


the juſtices are bound to re- 
ceive it at the next enſuing, 
ſuch being the true conſtruc- 


tion of 13 & 14 Car. 2. c. 12. 


. 183 
3. No appeal lies from an cer 
of juſtices for the relief of a 


4. An appeal lies from the Jans 
of court, in matters relative to 
calls to the bar,to the 127Judges 
at Serjeant*s Inn. Page 3 3 toz343 
5. A Judge of appeal from the 
Admiralty juriſdiction in the 
Plantations may certify probable 
cau/e of ſeixdte. Vide Abui- 
RALTY, No. 2. | 

6. Appeals to the commighoners 
of appeals from judgments by 
the commiſſioners of exciſe, 
and to the guarter /e//ions from 
judgments S juſtices, in cauſes 
and proſecutions for forfeztures 
and offences againſt the exciſe 
laws, are ſaved by 1 Gee. 2. c. 


16. 8 3: * 532, 533 
APPORTIONMENT. 


|. Apportionment of premium. 


Vide INSURANCE. 
2. Of the produce of prize: 
taken by two or more priva- 
 teers. Vide PRIVvATEER. 


APPRENTICE, APPREN- 
_ _TICESHIP, | 

1. An apprentice is not gu- 

able, nor tranſmiſſible to per- 

ſonal repreſentatives, 70 

2. Settlement by apprenticeſhip. 

Vide SETTLEMENT, No. 3. 


” | 
3. Vide Covenant, No. 9. 


ARBITRARY Fine. 
Vile FINE on admiſſion, Ic. 


ARREST. 


Vide ACTion, No. 5,8. Peace- 
Officer. PRacTict, No.8. 


A WII LE Ax. 
Horſes employed in drawing the 


pauper. 316 to 31 9 


artillery are billetable under 
ns the 


EJ 


E 


he ˖ 


er 
ne 


4. If a term is aſſigned by way 


bs But, under an abiolute aſ- 


6. An aſſignee takes the thing 


A TABLE or Tax PRI 


the ©.utiny at, whether they 
belong to the ordnance, or are 
furniſhed for the ſervice by 
contract. 


ASPORTAVIT. 
Lide Cos rs, No. 16. 


ASSIGNEE, ASSIGNOR, A8. 
SIGNMENT. 


1. An aſſignee of a bankrupt, a 
deviſee, and a perſonal repre- 
ſentative, are aſſignees in law 
to the purpoſe of being liable 


to actions on a cowexant for 


rent in a leaſe to the bank- 
rupt's dewijor, or . 

| 176 

2. Qu. If the transfer to them 
is an aſſignment which will 
occaſion a forfeiture under a 
proviſo not to aſſign. 176&n. 
3. A leaſe may be aſſigned to a 
 feme covert, and is good un- 
leſs the Huſhand diſagree. 435 


of mortgage, with a clauſe of 
redemption, the leſſor cannot 
declare againſt the mortgagee 
in covenant as aſſignee of all 
the eſtate, right, title, in- 
tereſt, &c. of the mortgagor, 
even after the mortgage has 
been forfeited, unleſs the mort- 
gagee has taken acual pee. 
A 438 to 444 


ſignment of a term, the aſ- 
ſignee may be ſued on the co- 
 wvenants, before he has taken 
actual poſſeſſion. 444, n. to 

446, n. 


aſſigned ſubject to all the e- 
quity to which the original 
party was ſubject. 614 


Page 406 to 410, 


NCIPAL MATTERS. 


leaſe and an aſſignment. Vide 
LEASE, No. 4, 5, 6. 
8. The aſügnee of a term, de- 
clared againſt as ſuch, is not 
liable for rent accruing after 
he has aſſigned over, though 
it be ſtated that the leſſor was 
a party executing the aſſign- 
ment, and agreed, thereby, 
that the term, which was de- 
terminable at his tin, ſhouid 
be abſolute. . Fage 735 to 737 


ASSUMPSIT. 


1. Indebitatus aſſumpſit will lie 
on the judgment of a foreign + 
court without declaring upon or 
proving the grounds and cauſe 
of action on which the judg- 
ment went. 4. n. 5, n. 

2. M umpſit is a proper form of 
action although there has been 

an expreſs warranty. 18 to 21 

3. And although the warranty 
is of ſomething paſt or then 
exiſting. Tbid. 

4+ 4ſump/it for money had and 
received will not lie when the 
money has been paid on a 
contract which the other party 
contends to be ſtill open, 

23, 24, En. 

5. Indebitatus aſſumpſit lies upon 
an order to pay money under 
the authority of an a of par- 
liament. 10, 387 

6. Afumpfit for money had and 

received will lie, if 4. having 

obtained poſſeſſion of goods 
entruſted to B. by C. to be 
ſold at a fixed price, refuſes 

either to return them to 5. 

or to pay the fixed price, and 

B. being threatened with an 

action by C. pays him the 

price for A. ſhall he preſumed 

to have fold the goods. 132 

do 134 


7. Difference between an uaders 


7. But, 


— ] ðüvuòei T 4 nn — — 
” 


— 


13. 24. Whether, in ſuch action 


A TABLE or rur PRINCIPAL MATTERS. 


7. But, in ſuch a cafe (No. 6.), 
the plaintiff muſt have given 
the defendant notice of the 
nature of his demand, becauſe 
a party ſhall not be permitted 


to ayail himſelf of the ge-“ 


nerality of a declaration for 
money had and received, to 


ſurprize the defendant. Page| 


133 


8. 2s. If 2/umpfit for money 


laid out and expended would 


lie in the above caſe (No. 6.) 


” 134 
9. Aſumpfit will lie againſt he 


aſſignees of a bankrupt for a 


 ereditor's ſhare under an order 
of the commiſſioners for a divi- 


dend. 392 to 394 


10. If the declaration contain a 
count on a ſpecial agreement, 
and alſo general counts, though 
the plaintiff fail in proving the 
ſpecial agreement, he may go 
into evidence on the general 
counts. ol 
11. 4/ump/it will lie for a fine 
aſſeſſed on aamiſſion to a copy- 
hold eſtate. | 700, & n. 
12. In ſuch an action (No. 11. )]. 
- you muſt prove that the ſum 
Jaid to have been aſſeſſed, does 
not exceed two years? value 
of the eſtate (Jide FINE o 
admiſſion, Ac. No. 1.), be- 
Cauſe you cannot recover a 
leſs ſum than that Jaid in the 
declaration. 703, n. to 
| | 705, n. 


(No: 17. you may declare that 
two years value was aſſeſſed as a 


reaſonable fine, without ſpeci - 


fy ing a particular ſum. 704, n. 

do 50h, n. 

14. In aſſumpfit on a policy of 
 injayance, as for a totas loſs, 
an average loſs may be reco- 


is. Vide BiLL of Exchange No. 
17. Ransom, No. 1. TiTLE, 
New EO 


ASSURANCE, ASSURED, 
ASSURER. - - 


Lide INSuRance, 
ATTACHMENT. 


1. Attachment of money in the 
Plantations, Vide BANKRUPT, 
No. 1 | | 
2. The cuſtom of foreign at- 
tachment in the city of London 
has been certified by the Re- 
cor der. Page 364, 365 
3. The form of proceeding on a 
foreign attachment. 363 
4+ In what caſes the proceeding 
. againſt a ſberiff after he has 
gone out of office ſhall be by 
attachment, and when by di/- 
tringas. W — 447 
5. Vide PRACTICE, No. g. SHE- 
RIFF, No. 3. Wirxkss, 


No. 3. 
ATTORNEY. 


1. If an attorney has been ſtruck 
off the roll, (though at his 
own requeſt,) and called to 
the bar, the court will not per- 
mit him tc be put on the roll 
again; at leaſt not unleſs he 
has been &/barred upon ap- 
plication for that purpoſe to 
the Inn of court where he was 
called, Icq 

2. A warrant of attorney may 

be entered at any time, pen- 

dente lite, 8 

3. If an attorney's bill has been 
delivered a month, and not 

referred for taxation, the de- 
fendant (in an action brought 


: vered. 5 Jog, A 


upon it,) ſhall not be permit- 


ted 


5 


o© 0101 0A 0 8 


NESS on. Sh .. ⁵ © 


ted to queſtion the reaſonable- 
neſs of the items at 1, prius, 
nor before the ſheriff, Page 
| 188, 189 

4. If part of an attorney's bill 
is for buſineſs done in court, 
and the reſt for conveyancing 
or parliamentary buſineſs, the 
Mafter has power to tax the 
Whole. 189, n. 


5; . But not if the whole "oy for 


conveyancing, &c. Ibid. 


6. A party cannot change his 
attorney without leave of the 


court. 206 
7. An attorney has a lien on his 
client's deeds and papers for 
his bill, _ 100, 101, 206 
8. And may obtain an order to 
ſtop his client from receiving 
money recovered in a ſuit in 


which he was employed 2 


him, till his bill is paid. 40 
9. Qu. If he give zotice to the 


other party not to pay the 


money over to his client, be- 
cauſe he has no other ſecurity 
for his bill, whether he can 


FTecover againſt ſuch other par- 


ty, if he pay the money over 
after the notice, 
10. Unleſs ſuch zozzce is given, 
the parties may compromiſe 
the debt and coſts, and the 
plaintiff releaſe the defendant, 

- without the intervention of the 
plaintiff's attorney, who in 
ſuch caſe will have no remedy 
for his bill againit the defend- 


«ant. Ji 


226, 227 


A TABLE or Tas PRINCIPAL MATTERS. 
15. Nor the clerk to the defen- 


dant's attorney. Page 450, n. 
16. An attorney cannot be leſſee 


in an ejeetment. . 
17. And 13 not compellable to 
ſerve as conſtable. 519 


18. Payment to the attorney is 
payment to the principal. 601 

19. Vide AGENT, AMENDMENT, 
No. 1, 2, 3. 


ATTORNEY General.” 


Vide INFORMATION ex icio. 


ATTORNMENT. 


1. Attornment is * neceſſary 
in any caſe ſince the ſtatute of 
4 Ann. c. 16. $9. 269, 270 


AVERAGE Le, 
Vide INSURANCE, No, 10, 11, 
18, 48, 49. 
AVERME NT. 
1. Averment of facts, Vide AL- 


LEGATION, _ 

2. The conclufien of a plea by 
averment or verification, Vide 
VERIFICATION. | 


AVOWANT, 
Vide CosTs, No. 14, 15» 


AVOW RTV. 
Vide PLEADING, No. 8. 


11. An attorney cannot be ſued 
by original. 299, 300 
12. The juriſdiction of the coun: 
ty court of Midaleſex, does not 
extend to attorneys. | 300, 
5 | 7 
13. But that of the court of al 


Science for Veftminſter does. 266 


14+ An attorney cannot be bazl. 


99 


. 

RAIL, 

Le HE bail will be diſcharg- 
| ed, upon motion, if the 


defendant become a peer pend- 
ing the action. 45. 
| 4. 


b 


8. Nor the clerk to the defen- 


Vid SHERIFF. 


TR OT Ne , , — 
9 . 
1 * 
. * L 
1 1 
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2. If notice of juſtification has 
been given by a newattorney, 
not allowed by the court, the 
bail will not be pegmitted to 
juſtify. , Page 206 
Bail to the action are not li- 
able beyond the ſum ſworn 
to, and the cos, whatever the 
amount of the damages reco- 
vered may be.  '-316 


4. Ia debt on a gn conditioned 


for an indemnification, &c. 
the defendant ought nat to 
be held to bail for the pe- 
nale, but only for the amount 
of the damgges incurred. 432, 
. 433 

5. The court will never go into 
the merits on a motion to 
diſcharge a party on filing 
common bail, but will take 
the fact as ſworn to in the 
affidavit to hold to bail. 
| 433 


6. The keeperof a priſon cannot| 


de bail. i 450 
7. Nor an attorney. 450, n. 


dant's attorney. 450, n. 
9. But if a perſon diſqualified 
from being bail (No. 6, 7, 8.) 
is put in, and not excepted to, 
the plaintiff cannot proceed on 
the bail- nd as if no bail had 
been put in 450, n. 
10. The proper form of a repli- 
cation to a ſcire facias againſt 
bail. Vide VERIFICATION. 
3 MTS 


BAILIF F. 


BANKRUPT, 


1. Though a prior commiſſion 
has been ſuperſeded by con- 
ſent, a certificate under a ſe- 


cond bankruptcy does not 
; =» ns a i ons 


protect future effects, unleſs 
the bankrupt pay 15s. in the 
pound under the ſecond com- 
miſſion: Page 46 to 49 
2. An afignment, by deed, of a 
leaſe, par? of a bankrupt's 
eſtate, in contemplation of a 
bankruptcy, is itſelf an a? of 
bankruptcy. 86 to 89 
3. So is an aſſignment of all a 
trader's flock, though only by 
way of /ecurity, and for va- 
luable confederation. 87 
4. So, though ſuch aſſignment 
(No. z.) is only of oze third 
of his ock. 87 
5. A paro:e aſſignment of only 
fart of a trader's ſtock, and 
though by way of ſecurity, if 
done in contemplation of a 
bankruptcy, is pod. 87 
&, A demand againſt a bankrup: 
cannot be ee in an action. 
by his aſſignees, for trover 
and converſion, ſubſequent to 
the bankruptcy, of effects be- 
longing tothe bankrupt eſtaie. 

5 | 101 

7. On a general ple of bank- 
ruptcy under 5 Geo, 2. c. 30. 
to an action on a bond, the 
plaintiff may give in evidence 
the condition, Eoin having 
ſet it out on the record), to 
ſhew that the action is not 
barred by the certificate. 155 
HE to 160 

8. Where a Send conditioned 
for the repayment of a ſum of 
money, by a principal and ſu- 
rety, has not been ferfeired 


| till after the bankruptcy of 


the ſurety, the t cannot be 
proyed under his commiſſion, 
and therefore he may be ſued 
upon it notwithſtanding his cer- 
tificate, the debt as to him be- 
ing contingent, and not with- 
in 7 Geo. 1. c. 31. 155 to 160 


9 Bonas 


10. Debts, which at the time of 


ths Money owing out of Eng- 


5 
E 
2 
1 
8 
2. 
f 
Pl 
a 
7 
7 
c 
5 
7 
| 
1 
L 
C 


fore the bankruptcy, whether 


A TABLE os Tas PRINCIPAL MATTERS. 


9. Bonds payable at à future the bankrupt's privity to in- 


day, are within 7 Geo. 1. c. 
31. though not given for goods 
fold by a trader. Page 159, n. 


the bankruptcy may never be- 
come due, (and which are not 
within 19 Geo. 2. c. 32.) can- 
not be proved under the com- 
miſſion, and therefore are not 
ditcharged by the certificate. 

159, n. 


land, (as in the Plantations, ) 
to a bankrupt, may be azrach- 


ed by the Jaw of the place, 


after the bankruptcy, for a 
debt die before it. 161, 162 
12. Qu. If a bankrupt after his 
certificate pay intereſt on a 
bond conditioned for the re- 
payment of monęy, granted be- 


this will amount to a new 
contract for the principal in 
the bond, ſo as to make him 


liable. 182, 183| 
13. When the petitic.ning cre- 


d:tcr's debt is by bond, it is not 
ſufficient in an action by the! 
aſſignees for them to prove an 
acknowledgment of the debt by 
the bankrupt, but they muſt 
produce the ſubſcribing wit- 
neſs to prove the execution of 
the bond. 205, 206 
14- If ſome of the . 
creditors are induced by mo- 
ney, to fign the certificate, 
though the bankrupt does not 
| know of it at the time of their 
ſigning, nor even when he 


makes the neceſſary afidavit| 


in order to obtain the allow- 
ance by the Chancellor, yer, 
if he knows it before the ac- 
_ tual allowance, the certificate 
is void, 216 to 218 


duce credifors to ſign in order 
to deprive him of the effect of 
his certificate, and ſufficient in 
number and yalue have fign- 


taken money, the certificate 
ſhall be valid. Page 218 
16. But if, in ſuch caſe, (No. 
15), the neceſſary number and 


five of thoſe who have taken 
money, it is vl. 218 


bankruptcy, when recorded ac- 
cording to 5 (Geo. 2. c. 30. 
| 41. (or copies thereof, ) are 
evidence in an action at law, 
to prove the preci/e time of the 
act of bankruptey, if ſuch time 
is ſpecified in them. 244 to 
a 14 247 

18. An inaccuracy in 5 Ceo. 2. 
c. 30, relative to the method 
of atteſting the record of pro- 
ceedings before commiſfoners 
of bankrupt. | 2245, n. 
19. A debt contracted before the 
party entered into trade may 
be the ground of a petition 
for a commiſſion of bankruptcy. 

| . 

20. If a trader execute a bi// of 
| /ale of all his ſtock and effects 
to pay certain creditors, the 
overplus, if any, to be ac- 
counted for to himſelf, this is 
an ad of bankruptcy. 283 
21. If a bankrupt, after he has 
obtained his certificate, and 


who trades again for himſelf, 


is left for ſeveral years in poſ- 
ſeſſion of his houſe, houſhold 
goods and furniture, in order 
to aſſiſt in ſertling the affairs 
of the bankrupt eſtate, the aſ- 
ſignees repeatedly ſtating the 
goods, &c. in their accounts 


15. If money is given without 


with the creditors, as part 
the 


—ͤ—: —. ˙ͤ— ˖— —— — 


ed, excluſive of thoſe who have 


value is not complete exclu- , 


17. The depoſitions of the an of 


. 
90 
. ̃— . Ü k — —— —ͤ—„— 2 1 


=>} 


— 
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the eſtate, ſuch poſſeſſion does 
not fall within 19 Fac. 1. . 


1. F 11. ſo as to veſt the goods 
in gnees under a new com- 
mi//ror. Page $03 to 306 
22. Aſſump/it will lie for a tre- 
ditcy's ſhare under an order for 
a dividend. 392 to 394. 
23. And in fuch action (No. 


22), the proceedings under 


the commiſſion are concluſive 
evidence of the debt. bid. 
24. And the aſſignees cannot, 


in ſuch action (No. 22). et- 
off a debt due to the bankrupt 


eſtate by the plaintiff. 1b:d. 


NCIPALMATTERS. 
BARRISTER. | 


1. A barriſter cannot be admit- 
ted an attorney, Page 109 
2. A mandamus will not lie to 
compel the admiſſion to the 
degree of barriſter. 339 to 343 
3. The only remedy in caſe of 
an arbitrary refuſal by the Iun 
of court to which the party be- 
longs is by appeal to the 12 
Judges. I bid. 


BASTARD. 


1. A biſtard living with its mo- 


2c. If a crediter has taken mo 

ney for ſigning a bankrupt's 
certificate, it ſhall be recovered 
back in an action for money ha 


ther for nurture at the place 
of her ſettlement muſt be main- 
tained by its own pariſh, and 
not by the mother's. 7 to 10 


and received becauſe” of theſz. When a baſtard dies inteſtate 


oppreſſion, and that there 1 
not par delictum. 455, 670, n, 

| to 672, n. 

26. An agreement to pay money 
to the aflignees of a bankrupt 
on his certificate being allow- 
ed, though for the benefit of 
all the creditors, is void under 
5 Geo. 2. c. 30, Fl. 669, 

| n. to 673, n. 


27. Bankruptcy is no plea in 


bar to an action of rebut for 


meſne profits. 562, 563 
28. Jide Exe is, No. 1. Ex. 
TENT, No. 1. SCOTLAND, 

e, AF 

Trial at bar. Yide Trxtason, 
No. 3. Tear, No. 6, 7. 
"BARGAIN and Sale, 


Vide Evivexce, No. 5. 
BARON. 


Vide HusBanD, 


the King takes his effects ſub- 
je to his debrs. 529, 530 
3. An original order of baſ- 
tardy may be made at the Quar- 
ter Sefflons. 610, 611,& n. 
4. An order of baſtardy, ſtating 
whereas it hath appeared to 
us, Sc.” without an expre/5 
adjudication that the perſon 
charged is the father, is word. 
* 637 to 640 


BILL. 


t. An attorney muſt be ſued by 
bill. 2099 to 300 
2. A Bill againſt an à forney 
may be filed in vacation to 
ſave the ſtatute of /imitations. 

: - a "I „ b 300 


BILL of Exchange. 


. If a bill of exchange is not 


accepted, an action will im- 
mediately lie agaihſt the draw- 
er, before the time when it is 


made payable. 35 
„ 3. Nothing 


8. Such agreement (No. 4.) may 
be ſo expreſſed as to put an 


VB w83 6632 © » CFP 
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2. Nothing but an expreſs de- 


claration by the holder will 
diſcharge the acceptor. Page 
* I 235 to 238 
3. A bill of exchange given for 
money won at play is v even 
in the hands of an indorſee for 
valuable conſideration without 
notices 235, n. 614, 713 to 


716 
4+ An agreement to accept may 


amount to an acceptance. 
285, 286 


indorſee in a better ſituation 
than the drawer,  - 286 


6. An agreement to accept on cer- 
tain conditions is diſcharged 


if the conditions are not com- 


plied with, 284 to 287 
7. If there is a virtual nccept- 
ance in conſideration that goods 

. ſhall be conſigned to the ac- 
ceptor to anſwer the bill, to- 
gether with a policy on them, 
the holder of the bill, þy tak- 
ing to the goods and ſelling 
them himſelf, diſcharges the 
acceptor. 284 to 287 
8. An atforney ſued by original 
on a bill of exchange, and de- 
clared againſt as having ac- 
cepted it according to the cul- 
tom of merchants, may plead 
his privilege in abatement. 
299s. 390 

9. A bill of exchange given 
upon an furious contract is 
void in the hands of an in- 
dorſee, though for waluable con- 
ſideration, and without notice 
of the w/ary.., 713 to 716 
10. An indorſement written on a 
blank n te or check in the 
form of a bill of exchange or 
promiſſory note, will bind the 
indorſor for any ſum and time 
pf payment which the perſon 


to whom he entruſts the note 
fo indorſed ſhall inſert in it. 
RSS Page 496 to 498 
11. And the Wer V4. — — 
againſt ſuch an indorſor, as in- 
dorſor of à bill of exchange 
or promiſſory note. Thid. 

12. What ſhall be reaſonable 
notice to the indor/or of. non- 
payment by the acceptor of a 
bill of exchange, or drawer 
s A note, is for the 

eciſion of the jury. 

13. A bill of cx 2 
blank indor/ement, being ſtolen 
and negotiated, an innocent 
indorſee for valuable confider- 
ation ſhall recover upon it a- 
gainſt the'drawer. 611 tO 614 

14. So, the innocent holder of 
a forged bill of exchange for 
which he has given valuable 
confideration, ſhall recover a- 
gainſt the acceptor who accept- 
ed it not knowing of the Ver- 
gery. | 613 

15. A bill of exchange being 
drawn by 4. on B. payable 
to C. or order, and indor/ed 
by C. in theſe words, “the 
within muſt be credited to D. 

value in account,” and D. 


being indebted to B. and tne 


bill ſent to B. and accepted by 
him, and he having given D. 
notice that he had received it 
and, placed it to D's account, 
this is ſuch a ſpecial indorſe- 
ment as reſtrains the regotia» 
bility of the bill. 615 to 618 
16. And if afterwards a forged 
indorſement, purporting to be 
by D. to pay to E. or order, 
is written upon ſuch bill (No. 
15.), and the bill diſcounted, 
the perſon diſcounting it ſhall 
ſtand to the loſs. 615 to 618 
17. And if an agent of A. (B. 
having become in/o/vent,) Pay 
1 | e 


- 
\ 
i 
4 
— 
I 
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£ 
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the money for A. and take up 
ſuch bill (No. 15), 4 may re- 
cover back the money in an 
action for money had an 
received, ' PaSebig to 618 


18. In an action againſt an ia 
dorſor, if the declaration doſz 


not alledge a demand on the 
acceptor, and refuſal by him on 
the day when the bill becam 

payable, it is error, and not 
cured by verdict. 654 to 659 
19. So, if the declaration do not 
alledge notice to the defendant 
of ſuch demand, and refuſal 


(No. 18) by the acceptor. 


Ibid. 
BILL of Middlſex. 
Fide PragriCE, No. 8. 
. 
[ Vile Ranson. 
BILL of Sale. 
Lide BANKRUPTCY, No. 20. 


BLACK 44. 


If the offender under this act ( 


Geo. 1. c. 22.) is convicted 
within 6 months, the Hundred 
is not liable. 678 


„ Nn. 
1. A bond for performance of 


- covenants or agreements is only 
a /ecurity (under 8 & 9 Will. 


NCIPAL MATTERS. 


for the obligee, in an action 
on the bond, to ſhew in his 
replication ſome particular ſum 
or ſums embezzled, and how 
or from whom received. Page 
| 203, 294 
Evidence of the acknowledg- 
ment of the debt by the obligor 
is not ſufficient to ſupport an 
action on a bond conditioned 
for the payment of money, 
but the execution muſt be 
proved. 10 
4+ The condition of a bond be- 
ing to render a fair, juſt, and 
perfect account in writing, of 
all ſums received, if the obligor 
neglect to pay over ſuch ſums 
It 1s a breach of the condition. 
t i 367 to 369 
5. Lide Annuity, No. 1, 2, 
4, 5, 6. Bail, No. 4, 9. 
Baxkkurr, No. 7, 8, 9. 
InsoLvENT Debtor, No. 5. 


CAPITAL Burgh. 


1 U, Whether non- reſidence 
L is a forfeiture of the of- 


3. c. 11.) to the extent of the 
- penalty. | | 
2. If the condition of a bond is 


that a ſervant ſhall not em-[Zz. A caſe cannot 
bezzle any money that ſhall| 
come to his hands on account 
of his malter, it is neceſſary 


49, 500 TION, No. 1, 2, 3, 4. 


fice of a capital burgeſs. 152 
CAPTOR, CAPTURE, 


Vide InsURance, No. 10, 11, 
14. 37» 38, 39, 46. PRIZE. 


CASE. 


1. Addion on the caſe. Vide Ac- 
As- 
SUMPSIT. . 
be ſent by the 
committee of appeals of the 
privy council for the opinion 
of a court of law, 330. n. 
3. Nor 
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3. Nor by the Maſter of the! 
rolls. 


CERTAINTY. 


1. The different ſorts of cer- 
tainty. 153 to 154 
2. Certainty to @ certain intent 
in general is all that is requi- 
ſite in counts, replications and 
indictments, and returns to 
writs of mandamus and haveas 
cor pus. | 12I& 
Such certainty (No. 2.) means 
what, upon a fair and reaſon- 
able conſtruction, may be 
called certain, without recur- 
ring to peſſible facts. 153 
4. Certainty to a common intent 
is ſufficient in pleas in bar. 
; | 153 
5. Certainty 7 @ certain intent 
in every particular 18 neceſſary 
in eftoppels, Ibid. 


CERTIFICATE ) a Fudge. 


1. The certificate of the Judge 
or court that there was pro- 

. bable cauſe for ſeizing a ſhip 
or goods as contraband, ſhal] 
protect the perſon making the 
ieizure and proſecuting for a 
condemnaticn, although the 
ihip or goods ſhould be ac- 
quitted. 103, 104 
Or, when an action is brought 
for ſeizing a ſhip or goods, al- 
though there is a verdict for 
the plaintiff, if the Fudge or 
court grant ſuch certiacate 
(No. 1.) the plaintiff ſhal) 
not have more than nominal 
damages, beſides his ſhip or 
goods, and ſhall not have 
coftr. 103 
. Such certiſicate (No. 1.) may 
be granted after trial or /en- 
Tence. | 103, 104 


4. And by a court of appeal 
Page 330, n.“ 


from the Admiralty juriſdic- 
tion in the Plantations, Page io 


5. Vide Cos 1s, No. 6, 16. 


CERTIFICATE of 4 Ban 

rupt. | 

Vide BanxruvT, No. 1, 7, 8, + 
IO, 12, 13, 15, 16, 21, 25, 
26, 27. EY Ts 


CERTIFICATE of a Pauper. 


4— 


1. Inſtance where it ſhall not 
operate to prevent the pau- 
per's ſon from gaining a /er- 
tlement in the certifying pariſh. 

402, 403 

2. A reſidence on the pauper”'s 
own Hate, whatever the value 

is, diſcharges a certificate. 


| 740 
CERTIFICATE of a Caſton. 


1. If the Recorder of London has 
certiſied a cuftom as part of the 
cuſtoms of London, the court 
muſt take notice of it. 365 

2. And it cannot be certified 
again, 1bid. 

3. Vide Cusrou, No. 10, 11. 


CERTIORARI. 

1. A certiorari will not lie to 
remove a conviction by commi/- 
freners of exciſe tor the doubls 
duties on beer. 530 to 534 
2. A certiorari cannot be ſued 
out as of courſe, and without 
laying a ſpecial ground be- 
fore the court to remove pro- 
ceedings in an a&on in the 
courts of the counties palatine. 
741 0 723 

3. Nor to remove ſuch proceed- 
ings (No. 2.) in the courts ot 
Great Seſtons in Wales. 723 n. 


| 


4. Had 


Vide Us. 


1. Freighters of ſhips under the 


2. Sbip- damage in thoſe cha- 
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4- Fide Conviction, No. z. | 
_ CESTUI gue Truf, 


Fide ETA Eftate, E- 
JECTMENT, No. 3. 


ES TUI gue Uſe. 


| 


CHANCERY. © 
Vid: PRaAcTict No. 10. 
CHARTER. 


1. A charter creating a new ror- 
poration muſt be accepted in 
toto if at all. Page517 & n. 

2. Qu. Whether a charter grant- 
ed to an exiſting corporation 
may not be accepted in part. 

| 517, & n. 

3. Vide CORPORATION, No. 1. 

CounTY, No. 1. 


CHARTER-Party. 


charter-parties of the Faſt- 
Judia Company are not an- 
ſwerable for damage or loſs to 
the cargo happening by the 
act of God. 2866, 267 


ter- — ties means damage from 
negligence, inſufficiency, or 
bad ſtowage in the ſhip, ex- 


2 
| 


| 8, 9, 10, 19. 


her, are to be maintained by 
their own, not their mother's 
pariſh, | Page 10, n. 
2. Operation of the word - 

dren” in a vill. Vide Wii, 
No 16, 43» - 


CLERGYMAN. 


1. 4A clergyman is not liable to 


ſerve on juries. ++ 382 
2. Fide MakRIaGE, No. 4. 


COMMISSION, COMMIS- 
SIONERS. | 


1. What debts are proveable 
under a Tommiſſion of bank- 
rupt. Vide BANKRUPT, No. 

2. Commiſſioners of exci/e. Vide 

ExC1sE. 


3- Vide Nif Prius. 
COMMON PLEAS. 


| | . 5 
Vide Over, No. 2. TRIAL, 
. : No. 3 i . N 


COMPETENCY. 


Competency of evidence. Vide 
EviDENCE. 


CONCLUSION, 
When the conclufon of a plea 


ſhould be to the court, and 
when to the country. Hide 


_ cluſive of what is occaſioned] PLzeabpinG, No. 2, 12, 13. 


by ſtorm or other ſea- hazard. 


CHILDREN. 


1. Children, whether legitimate 
or baſtard, living with thei 


mother for nurinre, but has 


TraveRsE, VERIFICATION. 
CONCLUSIVE. 


What evidence ſhall be concln- 
five and in what caſes. Vide 
ADMIRALTY, No. 3. BANK - 

' RUPT, No. 23. 


ing a different /e7/ement from 


C O N- 
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. CONCURRENT. 


1. What remainders are ſaid to 


be concurrent. Page 252, 


| 487, N. 
2. The inaccuracy of that ex- 
preſſion. 487, n. 


CONDEMNATION. 


- * . * 
Condemnation in a foreign court 
of Admiralty, Vide ADpmi- 
RALTY, No. 3. INSURANCE, 


CONDITION. 


Vide AGREEMENT. Bair, No. 
4+ Bond, No. 1, 2, 4. 


C 0 ND 1 T ION Prectdims: 


1. Inſtance where the veſting of 
a prior limitation is not a con- 
dition precedent in a will, 


63 to 66 


2. Inſtance where it is. 74 to 79] 


3. Where the performance of 
one covenant is a condition pre- 
cedent to another. 66 


rance. Vide INSURANCE, No. 
42, 43. 
CONDITIONAL Limiration. 
In willi conditional limitations 


are all either contingent re- 
mainders, or executory deviſes. 


727, n. 


CONSCIENCE. 
Vide CoukT, No. 1. 


"CONSTABLE, 


1. When entitled to double cofts. 


Fide Cos rs. No. 6. 


42. When a conſtable may plead 


the general iſſue, and give 


matter. of ;u/ification in vi- 


dence. Page 294 
3. Qu. Whether an inhabitant of 
the city of Oxford, but -en- 
titled to the privileges of the 


the office of conſtable for the 
City. : 513 to 520 
4. An attorney1s not compellable 

to ſerve as a conſtable. 319 
5. Nor an alderman of London. 
; {bid. 


46. Lide InvictwenT. No. 7. 
LET, No. 1. PEACE-OFH- 


 FICER, 
CONSTRUCTION. 


1. All mercantile contracts ought 
to have a liberal conſtruction. 
| 204 

2. Subſequent words in a dh 
or deed may qualify the ex- 
tent of prior general words, 
309 

. Inftances, where they have 
been held to do ſo. id. 


5 . 1 
4. Inſtances of conditions pre- „Ein 


cedent in policies of inſu- 


word in a deed ſhall not de- 


parties. 


; 3 
5. When the computation of 


time is from or after an act 
done, the day when the act 
was done is to be included. 
h 443 
6. Obſervations on the rule in 
Shelley's caſe. 472 to 474, 478, 
480, 483, 488, n. to 489, n. 
n. 489, 490 

7. That rule does not hold where 


veyance, and the limitation to 
the heirs in another. 490 


xius, No. 2, 9, 10, Il, 17, 
18. Powter, No. 3. 8. 
CON. 


Univer/ity, is liable to ſerve 


feat the mauifeft intent of the 


the tate for /if2is in one con- 


8. Vide RquirTy, No. 2. Ma- 


— 


. 
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WiIirN Ess, No. 3. 


Fide Home: No. 1. 
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CONTEMPT, 
Vide nr, No. 4. 


CONTINGENCY. 
The meaning of the terms 
double contingency,” or ** con- 
„ eingency with a double a/: 
peat.” 65, 66, 476, 477» 
481, 482, 4834, 485, & n. 
486, n. 487, n 488, 9. 
CONTINGENT, Dez. 
Fide Banuzvoar, No, 10. 
CONTINGENT Remainder. 


Fide REMAIN DER, No. 6. WILL, 
No. 30. 8 42 


'CONTRABAND. 

Viae $MvGGLING, | : 
CONTRACT. 

1. Mercantile contracts ought to 


have à liberal conſtruction. 
Page 264 


2. Vide AGREEMENT, ARTIL- 


LERY, Ass uus, No. 4. 
BanxRvuUPT, No. 12. CouRT,' 
No. 2. ExecuTory, No. 1 
GAMING, No. 1, 8. InDEM- 
NITY, INSURANCE, No. 38, 
39» 40, 41, 42, 43. PART- 
N ER, No. 1. PRIVI TY, U- 
SURY, No. 4+ | 


CONUSEE, CONUSOR. , 


—_ Dee 


ade. cd 2 8 0 


CONVICTION. 


Is. A conviction for uſing a gun, 


a 7. Vide Ox RR, No. 2. 


| rateable to the poor. 


peace is void, unleſs it ſer forth 
the evidence. Page 469 
2. Difference between convic- 


tions and orders of juſtites. 


112, 638 

3. Every conviction may be re- 
moved into the court of King“ 
Bench by certiorari, unleſs 
where the power is exprelsly 
taken away by ſtatute. 53 
4. A conviction by the conmmi/ 
ſioners of extiſe cannot be re- 
moved by certiorari. 530 to 


534 


being an engine for the de- 
ſtruction of game,” -without 
adding that the party uſed it 
for the deſtruction of game, is 
Void. 658, n. 
6. The information in a convic · 
tion for killing game muſt ne- 
gative all the gualifications in 
22 & 23 Car. 2. cap. 25. 
331, 332 


CONVOY. 


Vide Insuxance, No. 8, 9, 18, 
19. 29, 30, 31, 42. b 


COPE. 


Cope and 401, in lead mines, are 
291, n. 


eo. 


1. The copy of a marriage re- 


| gifter is good evidence. 166, 


| 572, n. 
2. And of depoſitions before com- 
miſſioners of Fankrupt, when 
corded according to 5 Geo. 2. 


cap. 30. $41. | 245, 1. 
3, And of entries in the journals 


1. AconviQion by a juftice of 


of parliament. 572 & n. 
| 4+ And 


5 CY 
ov ils , ta 
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. And of the transfer book:[3. If the party means to contend 


of the Za India Company. 


Page 572, n. 


that it is confined to a ſelect 
part, he mult allege it in rep/y 


5 And wherever the original? to the return. Page 154 


of a public nature, though no. 
a record. | Tbid. 


8 
CO PYH OLD. 

1. Qu. If copyhold efates are in- 

ciuded in the word Hereaita 

ments in 27 EI. cap. 4. d 2 

| 690 n. 


3. One groſs fine cannot be al- 


ſeſſed on the admi//ion to ſeve 
ral copyhold tenements. 696 
p to 702 
3. And if it is ſo ſtated (No. 2.) 
in the declaration in an actior 
for the fine ( Fide AS$UmPs1T, 
No. 11.) it is error, and no! 
cured by verdict. Ibid. 
4. Q. Whether copyhold te 
nures aroſe out of viilenage? 
| 693 n, 
5. Vide FIN R on Admijjion, & c. 
No. 1. HeREDITAMENT 
MorTcaGt, No. 13, 14 
Que E/tate, WILL, No. 29. 


CORONER. 


A coroner is not liable to ſerv: 
on Juries, | 18 


CORPORATION. 


1. The power of amotien is in 
cidental to the body at larg: 
in every corporation, unle: 
where it is expreſsly confinec 
to a ſelect part, by charter 
bye-law, &c. 144 tO 15. 

2. Therefore, in a return to 
mandamus to reſtore, if it 1 
liated that the party was 4 
moved by the body at large 
it is unneceſſary to aver, tha 
the power is veſted in them. 

Ibid 


4. Where non-refidence is a 
good ground of amorion, it is 
unneceſſary, before proceed- 
ing to amove the party, to 
ſummon him to come and re- 
ade. 152 to 154 
5. 24. If the ſame nicety is re- 
quired in a charge to ground 
a disfranchiſement as in an 
indictment? 173. 174 


aggregate corporation conſiſt- 
ing of different incorporated 
trades, entries of admiſſions 
into the different trades, as the 
company of carpenters, the 
company of plaiſterers, &c. 
are admiſſible evidence. 359, 

| 360 

7. The court will not decide the 
validity of the e/e&icn of a cor- 
porator, if the queſtion is new 
or doubtful, on a rule to ſhew 
_, cauſe for an information in the 
nature of guo warranto. 382 
to 386 


13. Vide CusTom, No. 1, In- 


FORMATION, No.4.STAMPS, 


| No. 1. | 
COSTAS 


i. The plaintiff in an action for 
taking his ſhip or goods, ſhall 
not have coſts, although a wer- 


dict ſhould paſs for him, it.the 


was /robable cauſe of ſeixure as 
contraband. 103 


colts under 3 Jac. 1. . 15. $ 
2 & 4. when the damages are 
under 40s. he mult thew tnat 
he is reſiant ia the c ty of Lou- 


D dd 3. Qu. 


5. To prove the exiſtence of an 


judge or court certgy that there - 


2. To entitle a defendant to 


don. 233 u. 


— 
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3. Qu. If he muſt not alſo _ 


that the plaintiff is? Page| 


233, N. 


4+ If the damages are under 40s ) 


in aſſumpfit againſt an inhab «| 
tant of Middle/ex, the defen- 
dant ſhall have double coſts, 
whether the plaintiff ſue in hi- 
own right, or as per/onal re- 
preſentati ve. 234. 235 
5. But a perſonal repre/entative 
cannot be ſued in the county 
court of Middleſex, and ſhall 
therefore pay coſts, though the 
damages are under 40s. 250, 
251 
6. To entitle a confable, juſtice 
of peace, &c. to double coſts 
under 7 ac. I. cap. 5. it mult 
be certified by the judge who 
tried the cauſe, that the defen- 
dant acted by virtue or reaſon 
of his office. 2294, 295 
7. Under particular circumſtan- 
ces, though an znformation is 
refuſed, the court will orde 
the defendant to pay the coſts 
of the application. 30 
8. In taxing colts, the*contingent 
loſſes which abitneſſes may hav 
ſuffered by obeying the /ub- 
pœna cannot ve allowed. 422 


to part and non afſumpſit as to 
the reſidue, and the iſſue on 


the tender being found for the 


defendant, the balance proved 
is under -40s. yet the defen- 
dant, though within the ju- 
riſdiction of the county _ 


of Midaleſex, is not entitled| 


to coſts under 23 Geo. 2. cap. 
- 4-396 15 2 

— it the debt 1 
under 40s. by a /et off. Ibid. 
11. Where there are iſſues join- 
ed on ſeveral counts, and on 
ſome a werdi& for the plain- 
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fendant, the defendant ſhall 
not have coſts on the part of 
the record on which the 
verdict is found for him, 
Page 652, 653 
12. Where the iſſue is found for 
the plaintiff on a ſpecial plea, 
or he has judgment on de- 
murrer to ſuch plea, he is to 
have coſts, by 4 Ann. cap. 16. 
CS oo 553. n. 
13. Au. If that clauſe of 4 An. 
(No. 12.) extends to caſes 
where there 1s judgment for 
the plaintiff on a demurrer to 
a ſpecial plea, and afterwards 
a verdid for the defendant on 
the general iſſue ? bid. 
14. An avowant ſhall pay colts 
on the ſpecial avowries found 
againſt him. 683, n. 
i5. And ſhall not have coſts 
on the affirmance of a judg- 
ment in his favour on a wr! 
of error.  Jbid. 
16. On zre/paſs for breaking the 
plaintiff's cloſe, and digging 
up the ſoil upon the place in 
which, &c. and taking and 
carrying away the ſame, if 
the de fendant plead ror guzlty, 
and a werdid is found for the 
plaintiff, but with damages 
under 40s. and the judge 
does not certify, he ſhall have 
no more colts than damages. 
| 749» 750 
17. Vide ALLEGATION, No. 2. 
HusBanD, No. 4. TRIAL, 
No. 7, 8. . 


COUNCIL. 


The law committee of the Privy 
Council cannot ſend a caſe to 
a court of law for their opi- 
nion. 3306, 1. 


COUNSEL. 


tiff, and on others for the de-. 


Vide BARRISTER, 
| COUNT. 
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UNI. 


1. The King cannot by charter 


5. A court of error may award 
a venire de novo. 703 
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1. What certainty is neceſſary in 


a count. Jide CERTAINTY,| . 


No. 2. ; 
2. Vide Cos rs, No 11. 


COUNTRY. 


When a plea, &c. ſhould con- 

_ clude to the country. - Vide 

PLEADINOG, No. 12. TRA 
VERSE, 


COUNTY. 


authorize the zrial of crimes 
out of the county where they 


were committed, Page 765, 
766 


2. Vide WaLts, No. 4. | 
COUNTY Palatine. 


A certiorari does not lie to re-| 


move civil proceedings from 


the courts of the counties pa-| 


latine without ſpecial cauſe. 
721 to 723 


COURT. 


1. An action for u/2 and occupar 


tion does not lie in the couri 


of con/cience for the city of 
London. 232 to 234 
2. Nor any action for rent, 0! 
any real contract, or for any 
thing concerning or belonging 
to the ecclefraſtical court. 233 
3. Nor for any ſuch Matter: 
(No. 2.) in the court of re- 
gueſts tor the Tower Hamlets. 
; ; pts „„ 19 
4. An inferior court cannot grant 
a new trial. 365 


6. Court Leet. Jide LEET. 

7. Vide ArroRNET. No. 12, 
13. 
COVENANT. 

1. No ſet form of words is ne- 
| ceffary to conſtitute a cove- 
nant. Page 26, 27, 737 
2. Any words amounting to an 
agreement, if under ſeal, are 
ſufficient. 737 
3. If there is a power for hu/- 
band and wife jointly to de- 
_ Clare the »v/es of a fine of the 
wife's eſtate, and the huſ- 
band covenants with a leſſee 
for quiet poſſeſſion againſt any 
perſon claiming under the hu/- 
band, his executors ſhall be 
liable if the leſſee is evicted 
by a remainder-man claiming 
under a joint execution of the 
power. 43 to 45 
4. A covenant for rent in a leaſẽ 
does not bind an ander-tenant. 
174 to 178 
5. If one covenant to do a cer- 
tain act in conſideration of a 
reward, and the other party 

prevent the ſtipulated thin 
trom being literally done, 2 
accept ſomething elſe as an 
equivalent, he may be ſued 
for the reward, and the rea- 
ſon of the non- compliance with 
the literal terms averred in the 
declaration. 259 to 266, 659 
to 669 
6. Covenant will lie againſt an 
original Ie before he takes 
actual preſſion. 440 
7. And againſt an aſſignee un- 
der an abſolute aſſignment of 
the whole intereſt in the term. 


444, n. to 446, n. 


8. But nat againſt a mortgagee of 
the term, even after the mort- 
gage is forfeited till he takes 


4 


actual poſſeſſion. 4.38 to 444 
In 
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COVENTRY. 
Vide PooR-rate, No. 10, II. 


g. In a common #ndenture o 
apprenticeſhip under 5 El. cap. 
4. berween the father, the, 
ſon, and the maſter; the fa- 
ther is anſwerable in covenant 
for what is to He performed by, 
the ſon, Page 500, 501 & n. 

10. In a declaration in covenant, 
it is only neceſſary to ſtate as 
much of the deed as vill ſhew 
the plaintiff's title. 642 

11. And that need not be done 


in hæc verba but according to 


the /egal eck. 642, 644 
12. Where ſomething is cove- 
nanted or agreed to be done 
by each of two parties at the 


Same time, he who was ready 


and offered to perform his part, 
but was diſcharged by the o- 


ther may maintain an action 
againſt the other for non per- 


formance of his part. 659 to 

| | 669 

t3. Where there are mutual and 
independant covenants, ei- 
ther Py may recover dama- 
ges for a breach by the other, 
and it is no excuſe for the de- 
fendant to allege a breach by 
the plaintiff of the covenants 
to be performed by him. 665 


14. Where covenants are con- 


ditional and dependant, the 
. performance of the one is a 
condition precedent to the per- 
formance of the other. IId. 
15. Initances where covenants or 
agreements are conditions prece- 


dent, and where not. 659 to 


16. Inſtances where a party has 
done enough to entitle himſelf 
to an action of covenant or 
upon an egreement. 660 to 666 

17. Inftances where he has not. 

IE 666 to 668 

18. Vide Equity, No. 2. Hus- 

BAND, No. 1, 2. 


COVERT, COVERTURE. 
Vide HusBanD. | 
CREDI . 
VideB AN KR UP T, DECREE, No. r. 
CRIMINAL Converſation. 


1. An action for criminal con- 
verſation is the only caſe, 
where the actual celebration 
of a marriage muſt be proved. 
| Page 166 

2. Vide EviDENCE, No. 12. 


CROSS Remainder. 


Vide REMAINDER, No. 1, 2- 
CROWN. 


Vide ADMINISTRATION, No. 
4. Bas TARD, No. 2. Ex- 
CISE, ExTENT, FoxrEITURE, 
No, 1. NavicaBLE RNzver. 


ers k. 


Senſe of the word *©* cruiſe” in 
policies of inſurance. 510 


CUST OM. 


i. A corporation being entitled 
to a cuſtomary duty on corn 
1mported, a cuſtom that fac- 
tors, free of the corporation, 
ſhall receive to their own uſe, 
that part of the duty which 

_ ariſes from corn conſigned to 
them as factors is good in law. 


. 114 to 129 
2. Inſtances of. cuſtoms good in 
law. 121, 193, 8¹ 


Zo 


"= 
E, 
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3. Of cuſtoms vid in law. 194 
| to 196 

4. A cuſtom that tenants, whe- 
ther by parole or deed, hal] 
have the way-gorng crop after 
the expiration of their term, 15 
good in law. 190 to 297, & n. 
5. So is a cuſtom that the inha- 
bitants of a manor ſhall grind 
—all their corn grain and 
malt which by them or any 
of them ſhall be uſed or ſpent 


more than two pence damages 
if the Judge or court certify 
that there was probable cauſe 
of ſeizure for Jmug. ling. Page 
10 

2. A jury may give intereſt — 
book-debts in name of da- 
mages. 361 
3+ A court of error aay give in- 
tereſi as damages on the ſam 
recovered by the original judg- 
ment, on the affirmance there- 


ground within the manor—| 


at ce tain mills. 208 to 214 
6. But if it were, that they ſhall, 
grind —all their grain what- 
ſoever by them ſpent or ſold 
Lat certain mills, it would be 


void. 8 210 


7. A decree to eſtabliſh a cuſtom 
binds all perſons in the ſame 


of. 723 to 725 
4. Where there are entire da- 
mages on ſeveral counts, ſome 
of which axe bad in law, it is 
error. 362, 703 
5. Qu. If the court may not aſ-. 
ſeſs the damages in all caſes 
where there is judgment by 
default ? 302 n. 


circumſtances with the origi- G. Vide DEMURRER T Evidence, 


nal defendants. 211, n 
8. In caſe of a dired breach of 
the cuſtom ſuch decree (No. 
7.) may be revived by /cire 
facias, Ibid. 
9. But where it is ly evaded, 
the proceeding muſt be by ſup- 
plemental bill, bid. 
10. The court takes notice of 
ſuch cuſtoms of London as have 
been certified by the recorder, 
363 to 365 
11. But will - not take notice of 
the cuſtom in London that an 
action ſhall lie for calling a 
woman whore,” becauſe it 
has not been certified. 365, n. 
12. Vide EVIDE NOE, No. 13,15, 


£ 
DAMAGES. 


Jo! HE plaintiff in an ac- 
tion for taking his ſhip 


No. 3. PRIZE, No. 4. VER. 


bier, No. 1, 2. 
n 


1. An action of debt will lie on 
a foreign judgment, and with- 
out ſtating in the declaration 
or proving the ground of the 
judgment. to 

er lie „ 14 
debitatus aſſump/it will. 6 

3. Inſtances of actions of debc 
in which it is not neceſſary to 
prove the exact ſum laid in the 
declaration. 6, 704. 

4. What evidence 1s ſufficient in 
debt upon a Send where the 

ſubſcribing wizne/s cannot be 

roduced. 89 

5. What debts are proveable un- 
der a commiſſion of bankrupt 
and diſcharged by the cerrifi- 
cate, Vide BANKRUPT, No. 

8, 9, 10, 19. | 

6. Vide WITNESS, No. 2. 


or goods ſhall not _ 


 DECLA4- 
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'_ DECLARATION. 


1. In a declaration in ae for 
breach of a cuffom for inhabi- 
zants to grind at the plaintiff's 
mill, it is not neceſſary to ſtate 
that the inhabitants „ had 
«© and ought, from time 
ec whereof, &c.” nor that the 
mill is an ancient mill. Page 

208, n. 

2. Vide ALLEGATION, AMEND- 
MENT, No. 1, 3. AssUMP- 
sir, No. 7, 13. BILL of 

Exchange, No. 11, 18, 19. 


CoryYHoLD, No. 3. Cove-| 


NANT, No. 5, 10. Desr, 
No. 1, 3- HusBanD, No. 
1, 2. MALicfous Proſecu- 
tion, NUL tie! Regard, PLEAD- 
ING, No. 5, 6, 7, 19, 20, 21. 
SHERIFF, No. 4. | 


DE CRE E. 


1. If any one 4nowing of a de- 
cree purchaſe, though for a 
valuable conſideration, the pur- 
chaſe is fraudulent and word 
as againſt the crediter under 

the 1 5 88 

2. Decree to eſtabliſh a com. 
Vide Cus Trou, No. 7, 8. 

3. A decree which only recites 
part of the proceedings can- 
not be read in evidence with- 
out the bill and aniwer. 558 


DELIVERY. 
Vide MorTGace, No. 8. 


DEMAND. 


1. A demand is neceſſary before 
a landlord can enter for non- 
payment of rent. 466, 469 

2. Unleſs where 6 months ren? 

is in arrear, and there is not a 

ſufficient difre/s on the pre- 
miſes. 


| 


4 


3. Or unleſs the neceſſity of a 


demand is waived by the te- 
nant, by expreſs agreement. 
Page 469 


4. A demand muſt be made on 


the acceptor before an indor/er 
can be ſued on a bill of ex- 
change, 654 to 659 


DEMESNE. 


Tenant in ancient demeſne, Vide 
TENANT, No. 1. 


DE MU RRE R. 


1. Examples of good cauſes for 
ſpecial demurrer. 93, 314 to 
316, 658. n. 

2. Inſtance of what is not a cauſe 
for ſpecial demurrer. 5, n. 


DEM URRER fo Evidence. 


1. A demurrer to evidence ad- 
mits the truth of every con- 
cluſion of fact which the jury 
could have inferred from the 
evidence demurred to. 127 to 

129, 214 

2. On a demurrer to evidence 

the party cannot take advan- 

tage of any objec.ion' to the 

pleadings. 211 to 213 

3. When evidence is demurred 
to the jury may aſſeſs the 4a 
mages conditionally. 212 n. 

4+ It they do not, and judgment 

on the demurrer 1s given for 

the plaintiff, there ſhall be a 

aurit of enquiry. 213 

. And after the execution there- 
of the party may move an ar- 

reſt of the final judgment, on 

any objection to the pleadings, 

213, 214 


thia.| 


DEPU- 


de 
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' DEPUTATION for 4illing 


| | Game. 
Vide GaME, No. 1. 
DEPOSITION. 


Depoſitions before commiſſioners 
of bankrupt when recorded, or 
copies thereof, are evidence to 
prove the time of the act of 
bankruptcy if {pecified in 
them. Page 244 to 247 


DEVIATION. 


Vide INSURANCE, No. 7, 20, 


. 22, 383, BS 
DEVISE, DEVISEE. 


1. A deviſe is not a purchaſe 
within the meaning of 9 Geo. 
I. cap, 7 
2. Vide ExtEcuTokyY deviſe, 
MorTGaGE, No. 15. WILL. 


DISCONTINUANCE.| 


Vide PENAL achion, No. 1. 
DISCRETION. 


Inſtanges of the exerciſe of the 


diſcretionary power of the 
court. Vide ALLEGATION, 
No. 2. CosTs, No. 7. Inror- 
MATION, OVERSEER, PRAC- 
TICE, RELEASE, TRIAL. 


DISFRANCHISEMENT. 


Vide CorPoRaTION, No. 1, 2 
3, 4» 85 BE. = 


DISTRESS. 


1. In the notice for the ſale of 


738 0 741 


c. 5. it is not neceſſary to 
mention when the rent be- 
came due, for which the diſ- 
treſs has been made. Page 
268, 269 

2. A grantee or mortgagee, ſince 
4 Anne, c. 16. § 9. may diſ- 


train before he has turned his 


right into equal poſſeſſion by 
the attornment of the tenant. 
267, 270 
3. If a candle-maker or maltſ- 
ter forfeit the ſingle duties, 
and then become a bankrupt, 
and is convicted after the af- 
fignment of his eſtate, the 
double duties may be diſ- 
trained for, on the candles, 
malt, utenſils and materials 
in the hands of the aſſignees. 
395 to 400. 400, n. 401 n. 
4. Diſtreſ is not incident to a 
fee farm rent as ſuch, unleſs 
the caſe is brought within 
4 Geo. 2. c. 28. F 5. 604 to 
| 606 
Vids DEMAND, No. 2. 
PLEaDING, No. 8, 9. Pook- 
rate, No. 13. 


DIS TRIN GAS. 
When the proceeding againſt the 
former ſheriff is by diſtringas, 
and when by attachment. 
l 447 
DIVIDEND. 
Vide BanKRUPT, No. 22, 23. 
DIVIDING Point, 
Vide e No. 6. 


DOW E R. 


Fide SETTLEMENT, No. 17. 


a diſtreſs under 2 Will. & Mar) 


DRAWEE, 


N—ñ—äs ͤ : ——X-õ-—“ꝛ — 
- 
* 


2. Copies of the transfer books 


Eccleſiaſtical Ixaſes can only be 


A TABLE or Tas PRINCIPAL MATTERS. 


DRAwWEE, DRAWER, 
Vide BILL of Exchange. 


E. 
EAST INDIA Company. 


EVERAL reſolutions on 
the conſtruction of the 

he e of the Eaſt In- 
dia Company are evidence. 
Page 259 to 265 


of the Eaſt. India Company 
are evidence | 572, n 


ECCLESIASTICAL Court. 
Vide ArPARITOR, PROBATE, 
Paocro, PROHIBITION, 


REGISTER. 


ECCLESIASTI CAL Teaſe. 


of lands formerly letten. 552 
EJECTMENT, 


I: Ejectment wall Hons for-a mine. 


291], 
2. An attorney cannot be fer * 
in an ejectment. 450, n 


3. Where it is clear that the 
perſon in whom the /egal 
e/tate is veſted is a mere ru 


tee, he fhall not avail himſelf]. 


of his title to defeat his ce/- 

tui que truſt from recovering 
iy ejectment. 695, 747 
4. Fide MorTGacs, No. 1 
"ig NoTics, No. 1. 


ELECTION. 


2. INTO MATION, No. 4. 
Mayor. 
2. Vide OyT1onN. 


ELEGIT. 
i» The Serif on an elegit is 


not bound to deliver a moiety 
of each particular tenement 
and farm, but only certain 
tenements and farms making, 
in value, a moiety of the 
Whole. Page 456 to 459 
2. The land extended under an 
elegit muſt be ſet out by 
metes and bounds. 459, & n. 


EMBARG ©. 


The effect of an embargo on 


policies of inſurance. Vide In- 
SURANCE, No. 29, 30, 31, 
32, 33. 5 


EMBL EME NT S. 
Jide Mor GAC E, No. 10. 


ENEMY. 
Vide Alte Enemy, PRIZE. 


ENQUIRY. 


. A writ of enquiry is not ne- 
ceſfary where the action is on 
a covenant for the payment 
of a liquidated ſum. 302 
2. On the execution of a writ of 
enquiry in an action on a 
written inſtrument, the in- 
ſtrument muſt be produced. 
302, & n. 
ide Damaces, No. . DE 
MURRER 79 Evidence, No. 4. 


ENROLLMENT. 


282 


1. What is evidence of the 


einen of bargains and 


i. Vide CoRPoRaTION, No. 


ales. 


2 
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ſales, Vide Evipence, No. 


4 
2. Of lleaſes in the Duchy of 


Lancaſter. Fide Evidence, 
No. 5. 
ENTRY, 


1. Actual entry is neceſſary to 


avoid a fine. Page 466, & n. 


468, 409 

2. Qu. If it is not neceſſary to 
prevent the operation of the 
ſtatute of /imitations, 468, n. 


EQUITABLE EZ/are. 


1. Reſidence for 40 days on an 
equitable ate gains a /er- 
tlement. 

2. A deviſee of the ſurplus ariſ- 

ing from the ſale of land af- 
ter payment of debts and le- 

acies has an equitable intereſt 
in the land, and may keep the 
laad, paying the debts and le- 
gacies. 740 

3. If the /egal intereſt in land 
deſcend in fee ſimple ex parte 
maternd, and the equitable in- 
tereſt in fee · ſimple ex parte pa- 


tern, or vice vera, the equi-| 


table ſhall merge in the legal 
eftate, and both follow che 
line through which the legal 
eſtate deſcended. 741 to 749 
4. Vide EJECTMENT, No. 3. 


EQUTITY. 
1. In all cafes of a purchaſe for 


609, 738, to 741| 


| EQUITY of Redemption, 


Inftance where a court of law 
takes notice of the equity of 
redemption of a mortgagor, 
after the mor/gage has been 
feirfeited, Vide As$16nee, 

No. 4 MorTcacs, No. 


14. 
E RR OR. 


pe) 
1. If error is aſſigned on a miſ- 
take in form, the miſtake may 
be amended in the court below, 
pending the wwri# of error. 
Page 109, 110, & n. 111, n. 
2. And this in a penal action. 
109, IIO, & n. 11, n. 
3. An avodbant is not a plaintiff 
within 3 Hen. 7. cap. 10. and 
is not entitled to cs or da- 
mages on the affirmance of 
a judgment in his favour. 
683, n. 
4. Vide AMENDMENT, No. 1, 
3. 4. 5, 6. Covurr, No. 5. 
Damaces, No. 4. Ex- 
CHEQUER Chamber, 


ESTATE, 


When general words in a a 
paſs an ate for life, and 
when an eſtate in fee. 730 to 


2. A deviſe of“ all my ale, 
or * all my intereſt,” paſſes 
an eſtate in fee-ſimple. 734 
3. But“ all my ate at A.” 


valuable conſideration equity 
mult follow, not lead the law. 


2. The cenſtruction of covenants 
and agreements mult be the 
ſame 1n equity and at law. 264 

3. So muſt the conſtrudion of 
powers. © 280 

4. Vide ASS1GNEE, No. 6, 


, 


is deſcriptive of locality, and 
paſſes only a /zfe-eſtate. 734 


22 4. And this, although the teſ- 


tator ſhould have marked his 
diſapprobation of his heir at 
law by a legacy of 15. 7530 
0 735 

5. In general, if an eſtate is 
given indefinitely without 
words 


| 
| | 


1. Parole evidence is admiſſible 


— 
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words of limitation, an inte- 
relt for /fe paſles. Page 729, n. 
6. Settlement by eſtate. Vide8 
SETTLEMENT, No. 16, 17, 
18, 89, 20, 23, 24, 25. 
5. Jide LIMITATION. | 


ESTOPPEL, 


What cer/ainty is neceſſary in el- 
toppels. Vide CERTAINTY, 


No. 5. 
EY ELDEN:C BE. 


may be proved on the general 
ue. Page 105 to 108 
An executor who takes no 
beneficial intereſt, is a compe- 
tent witneſs to prove the teſfa- 
tor's ſanity. 134 to 136 


9. if a perſon interęſted execute 


a ſurrender or releaſe, he is an 
admiſſible witneſs, although the 
ſurrenderee, &c. ſhould re- 
fuſe to accept the ſurrender or 
releaſe. 6 


10. It is no objection to an exe- 


cutor's teſlimony, that he may 
be liable to actions as execu- 
tor de ſon tort. 136 


to rebut the reſulting ule toſii. When copies are evidence. 


the conuſor of a fine. 24 to 


£2 
2. An implied revocation of a 
ill may be rebutted by every 
ſort of evidence. RY 
3. The writ of execution is not 
evidence of the jaag ment, un 


leſs againſt the party to thej12. One who has acted in breach 


action in which the judgment 
was given 41 & n. (m) 
4. The cer:ificate of the auditor 


Viae Cory. 


26012. The miniſter and ſubſcrib- 


ing witneſſes to the regiſter are 
not the only competent wit- 
neſſes to prove the zdentity of 


the perſons married. 162 to 
166 


of an alleged caſtom is not a 
competent witneſs to diſprove 


of the Duchy of Lancaſt er, 15114. To prove the manner of con- 


ſufficient evidence of the en- 
rallmen: of a Dachy leaſe. 
56 to 58 

5. 80 the indorſement by the 
proper officer is ſufficient evi- 


ducting a particular branch of 
trade at one place, evidence 


of conducting the ſame branch 
at another place. 492 to 495 


dence of the enrollment aſ15. Evidence of the cu/lom of 


bargait and ſale. 57, 58 
56. In a debr on a bord, if the 
defendant's admiſſion of the 
debt is proved, and that the 
attendance of the ſubſcribing 
goitneſs canno: be procured, it 
is ſufficient to prove the hand- 
writing of the defendant, and 


one manor is not admiſſible to 
prove the cuſtom of another 
manor. 495 
16. Inſtance where evidence of 
opinion is not admiſfibie. 512 
17. A witneſs is not bound to 
anſwer whether he is a papiſe. 


E 7 


of the witne/s. 89, 90{:8. The acknowledgment of one 


7. Matter of defence happening 
after the action brought, but 
before plea pleaded, may be 
given in evidence, in thoſe 
actions where ſpecial matter 


out of ſeveral drawers of a 
joint and ſeveral promiſſory 
note may be given in evidence 
on a ſeparate action againſt 


any of the others, and will 
| | take 


the cuſtom. 359, 360 


may be given of the manner 


*. 
1 
* 
X 
5 
2 
Hs. 
5 
15 
2 
IJ 
BY. 
Ac 
Bs 
* 
2 


TTP 
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take the caſe out of the ſta- 
tute of limitations. Page 629, 
| 630, & n. 

19. Inſtances where a party of- 
fering what is not the beſt] 
evidence, it ſhall be read it 


curred before a bankruptcy, 
but not ſubſtantially by con- 
oidion till after, continues a 
lien upon the e/ate in the hands 
of the afignees, and may be 
diſtrained for. Page 395 to 400 


it make againſt him. 75 2, 7532. So in the caſe of malt. 399, 


20. Vide BANKRUPT, No. 23. 


400, n. 401, n. 


CoRroRaTion, No. 6. DE-. Vide CRRTIORARI, No. 5. 


CREE, No. 3. FEME Covert, 
No. 3. InpicTMENT, No. 


4+ 
EX CHANGE. 
Vide BILL Exchange. 


EXCHEQUER Chamber. 


1. A writ of error from the 
King's Bench to the Exchequer| 
chamber, cannot be quaſhed 
in the King's Bench. 339 

2. Qu. If a writ of error hes 
from the King's Bench to the 
Exchequer chamber in a gu? 
tam action of debt? 337, n. 338 


EXCLUSIVE. 


When a time ſpecified is to be 


excluſive, and when incluſive. 
Vide © ArTER,” «© From,” 
Hue and cry. | 


"EXECUTION. 


1. If a plaintiff cannot find ſuf- 
ficient effects to ſatisy his 
judgment, the court will order 
the Serif to retain for his uſe 
money which he has levied in 
an action at the ſuit of the 
defendant. 219 


3. Qu. If in any caſe when theſ, 7d ELzerT, Exrzxr, 


action is by original. 337, n. 338 
4. It dot lie in actions de Scan- 
dalis magnatum. | 337 
5. On a wvrit of error from the 
King's Bench, only a tran- 
ſcript of the record is ſent 
into the Exchequer chamber. 

; 338, n. 

6. The ſtatute of 3 Her. 7. cap. 
10.4 extends to the court of 
error from the King's Bench 
in the Exchequer chamber. 
1 724, n. 
7. But the practice of that court 
is never to allow intereſt on 
the money recovered by the 
judgment below, when affirm- 
ed. bid. 


E K GAS. 


3. A penalty for not paying the 
exciſe duties upon candles, in- 


HusBanD, No. 3. InsoL- 
VENT Nebtor, No. 5. Juos-— 
MENT, No. 8. PARTNER, 
No. 2. SHERIFF, No. 1, 


3, 4. 
EXECUTOR. 


1. An executor cannot be ſued 
in the county court of Mid- 
dleſex. 250, 251 

2. Vide ADMINISTRATION, 


EXECUTORY. 


1. If money is paid on an 11- 
legal contract, while the con- 
tract remains executory the 
money may be recovered back, 
in an action for money had 
and received. Page 452, 454, 


455 
EXECU- 


{ 
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- EXECUTORY Devi/e. 


1. An executory deviſe of a real 
 . eftate to. B. after one to the 
heirs of the body of A. is 
not too remote, becauſe it 
. muſt veſt either in poſſeſſion 
Or as a remainder on the death 
of 4. Page 470 to 491 
2. Vide REMAINDER, No. 3, 4, 
5- Will, 24. 25- 


EXEMPTION. 


Fa Preſcriptive exemptions from 
e gp juries are not taken 
away by any of the ſtatutes 
concerning juries. 179 to 181 

2. Vide ConsSTABLE, No. 3, 


4. 2 


| 


1. An extent of the 3 in 
caſe of a baznkruptcy does not 


1 


FEM E Covert. 


1. A feme covert is capable of 
purchaſing of others, .without 
the concurrence of her . 
band, ſubject to his diſagree - 
ment, which will diveſt the 


eſtate. Page 435 


2. Hence, in covenant for rent 


againk an afignee, an afſign- 
ment over before the rent ac- 
crued is a good plea, though 
the plaintiff reply that the aſ- 
ſignee over is a feme-covert. . 
435 

3. A feme covert's aof pe- 
ſonal eſtate, authorized by a 
power in a marriage ſettlement, 
cannot be given in evidence 


till proved in the ecclefiaſtical 


court. 681 to 683 
[4+ Via Hussanb. . 
FEOFF ME NT. 


attach, if ſued after the a/- If tenant ex parte maternd make 


enment. 3098, 399 
. in the caſe of . if 


after zzagment. 


3 
FE E NAR M. 


- 


9 

FEE- farm rent is a rent 
anted in fee, of at 
jeaſt one fourth the value of 
the land at the time of the 
e 604, and n. 60g, 
& n. 

2. It may be either a rent - ſeck 


or rent- charge. 605, n. 


1. 


FELON, FELONY. | 
No. 1. 


a feoffment to the uſe of his 
maternal heirs, and the feoffee 
re-enfeoff him expreſsly to the 
uſe of thoſe heirs, the re- 
infeoffment ſhall enure to the 
paternal heirs, 745, n. 


FICTION of Law, 


Vide Max1 us. 


FINE. 


1. Parole evidence is admiſſible 
to rebut the reſulting u/e to 
the conuſor in favour of the 
conuſee, 24 to 26 


| 2. The fine and deed tolead the 


uſes are to he conſidered as 
one Conveyance. 45 


3: Acbual entry is neceſſary to 


avoid a kne. 466, & n. = 


vi ForyeITURE, 
Pac Officer. Rior, No. 
4 6. c 1 


| 
* 


FINE 


A TABLE or Tus PRINCIPAL MATTERS: 


FINE on admiſſion to a copyhold. 


1. Two years” rent, without an) 


deduction for the /and-tax, 1: 


fixed as the ſum aſſeſſable for 


an arbitrary fine on admiſſion 
to a copyhold eate. 697, n. 
=. e 20 00, n. 
2. Vide Ass uur sir, No. 11, 
„, fo: | "MF 


FISHERY. 


1. 24. Whether there can be 
ſeveral fiſhery without th 
ownerſhip of the ſoil ? 

2. A perſon who fiſhes in the 
fiſhery of another for the avow- 

ed purpoſe of giving riſe to 


6 


an action to try the right, is 


not liable to a penalty under 
5 Geo. Jo C. 14 N 


FOREIGN Attachment. 
Vide Ar rAchugNr, No. 
35 | 

FOREIGN TFadgment. 


Vide Ass uursir, No. 1. Der, 
No. 1. 


FOREIGN Ships and Property. 
Vide Insuxance, No. 28. 
FORFEITURE. 


1. The goods of a f?/on veſting 
in the Crown by forfeiture are 
not ſubject to the debts of the 
felon. 527, 528 

2, Forfeiture of a penalty in an 
agreement, bond, &c. Vide A- 
GREEMEN T, No. 6. AnNnuUT- 
TY, No. 1, 3, 4, 5. Bair, 


No. 4. InsoLvenT, Debror,| 
a depuration to kill game. 27 


[ 


No. 1. LE ASE, No. 4. 
3. Forfeiture of an office, Vide 


499, 500 


2, 


ALDERMAN, No. 1. Capt» 

- TAL Burgeſs. © 

4+ ForxyeIiTURE under the ex- 
ciſe laws, Vide DisTREss, 


No. 3. 
FORGERY. 
Vide BILL of Exchange, No. 14, 


16. InpicTMenT, No. 4. 
| LiMITATION of actions, No. 
1 
F R A UD. \ 
1. There may be caſes which 
fraud will take out of the ha- 
tute of limitations. Page 632 
2. Vide BANK RU T, No 2, 3, 
4. 5, 14, 15, 16, 19, 20, 25, 
26. DecrEsE, No. 1. In- 
SURANCE, No. 12. Jupc- 
MENT, No. 6. LimiTa- 
TION of Actions, No. 4, 5. 
Max1ims, No. 6. PLEeap-: 
ING, No. 17. Power, No. 
9. Ransom, No. 4. RE- 
LEASE, No. 2. SETTLE- 
MENT, No. 16. 


FREIGH T. 
1. The freight is a lien on the 
cargo of the Hip. 100 
2. No freight is due unleſs the 
the Hip arrive. 523 
N 


Inſtance when «© from ſuck a 
day” includes the day. $53 n. 


©... 
GAME. | 
1. A Lord of a Hundred or 


wapentate cannot grant 


to 29 
= oy In 
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2. In a convi&ien for killing GREAT Seffons. 


game the formation muſk ne- | 
gative every one of the gzali-|Vide Waits, No. 1.3. 
fications mentioned in 22 & | | 
23 Car. 2. c. 25. Page 331, G RO AT S. 
3 . 
3. A convidion for uſing a gun de Loxp's A. 
s being an engine for the 
c deſtruction of game” i word; 
unleſs it add that the party 
uſed it for the deſtruction of | 1 
Same. 668, n. H. 


6 A MIN G. : | HABEAS Corpus. 


1. Contract, as well as ſecurities, H E court will not grant 
for money wor at play are [ a habeas corpus ad teſti- 
void. | 715 :ficandum to bring up a pri- 

2. Securities but not contracts for ſoner of war. Page 40 3. 404 

money /ent to play with areſz. What certainty is required in 

8 nn ſbid.l returns to writs of habeas 

3. A bill of exchange or promi/-|' corpus. Vide CERTAIN TT, 
fory note for money won at} No. 2, ; 

- © play is void in the hands of 13 
an indorſee, tliough for v“ HE IX. 

muable conſideration, and with“ 188 | . 

dodut notice. 614, 713, 715/ Words in a will tending to diſ- 

25 inherit an heir at law, will 

8E NE RAL Hie. not have that effect unleſs the 

| eſtate is compleatly - deviſed 


vide Cons TABLE, No. 2. Cos rs, to another. 7 734 
No. 13, 16. Pr EA DINO, No. - „ 
. n HEIRS. 


GLOUCESTER. uV. Inſtances where the word 
3 5 | „ heirs” ſhall be conſtrued to 
Perjury being committed in the] mean heirs of the body. 253, 
| booth-hall within the limits of 2354, & n. 
the county of the city of Glou- 2. When heirs of the body” 
ceſter, on the trial of a cauſe are words of limitation. 326 
before a jury of the county at 2 to 3341 
large, the indidment may bez. When words of purcbaſe. 
found and tried by juries of 4570 to 491, 488, n. 
the county at large. 760 to 7664. Where maternal ſhall be pre- 
„ | ferred to paternal heirs. Vide 
G R A C E. _ EqQuiTaBLE EHate, No. 3. 
© | I ß Where the paternal heirs ſhall 
Qu. Whether the drawer of af be preferred. Vide Feore- 
 promiſſiry note is entitled to] MENT, 


days of grace ? 62, & n. ; by | HERBAGE 
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 HERBAGE and Pannage. | 


1. What paſſes by a grant of 
herbage and pannage. 290 
2. Ju. Whether herbage and 
pannage are rateable to thi 
poor. 289 to 292 

3: Zement or treſpaſs will not 
lie for herbage and pannage. 


2911 


HEREDITAMENT. 
Au. If copyholds are included in 
the word “ hereditaments” 
in 27 El. c. 4. H 2. 690, n. 
HIGH Treaſon. 55 
Vide TR EASOx. | 


1. If a pariſh conſiſting of two 
diſtricts which are bound to 


| - 


HORSES: 

1. Unſound horſes. Vide Wax- 
RAN TT. ä 
2. Horſes employed in drawing 
the artillery are billetable 
under the mutiny act, whether 
they belong to the ordnance 
or are furniſhed by contract. 

Page 406 to 410 


HOSTAGE. 
Vide Ransom, No. 1, 3. 


HOUSE Ss. 


How to be rated for the poor. 
Vide Poox rate, No. 14. 


HOVERING. 
HoverinG ad. 587 


K UE n 


repair ſeparately be convicted 
for not repairing the road in 
one of the diſtricts, the other 
having no notice of the indidt- 
ment, the court will conſider 
it as being ſubſtantially the 
conviction of the diſtri which 
ought to have repaired, and 
if the fine has been levied on 


an inhabitant of the other, will 


grant a ſpecial mandamus for 
a rate on the diſtrict bound to 


repair. „ 408 406 
2. When a highway is overflow- 


_ ed or out of repair, paſſengers| 


may ui going on the ad- 
joining land. 218, 720 


HIRING. 
Settlement by hiring and /er- 


vice, Vide SETTLEMENT. 
ö No. 6, 7» 8, 9, 10, I1, I2, 


Proceedings againſt the Hundred 
on the ſtatutes of hue and cry 


muſt be commenced within a 


year after the robbery com- 
mitted, and the day on which 
it was committed is to be 12-2 
cluded in computing the year. 


448 
HUNDRED. 


1. A lord of a Hundred cannot 
appoint a game-keeper, 27 
to 29 

2. The Hundred is not liable 
if the robber is taken within 
40 days after the crime was 

committed. 1 


3. Yide BLack ad. Hus and © 


cry. Riot, No. 1, 2, 3, 5 
HUS BAND. 


1. In action of covenant by the 


huſband of tenant in fee, he 


13, 21. 


muſt 


* 
- 
r er - IF . 
7 * to ole aoone Coronet ana he EI TR a" - * * 
2 m — — 8 


* 


A TABLE or Tir PRI 


he muſt declare on a ſeiſin in} 
their demeſne as of fee, in 


NCIPAL MATTERS. 


INCLUSIVE. 


himſelf and his v /e, in right When a time ſpecified is is be 


of his wife. Page 314to 316 


2. If he declare on a ſeiſin in 


incluſive and when excluſive, 
Vide '** ArTeR”, ©* From,” 


his demeſne, as of freehold, . Hue and cry. 


in right of his wife, it will 


be bad on a f. pecial demurrer. 
23 


INDEBITATUS Ah. 


Fo The huſband cannot have Vide Assuursir, No. 1, 1 


execution for the ces on 
plea of coverture found for the 
defendant, without a {Mr 
facias., . 614. 615 
4+ Vide CovenanT, No. 3. 


6, 7. 8, , It, 12s 13, 14. 
Bax RU T, No. 25. 


INDEMNITY. 


SETTLEMENT, No. 1, 2, A mercancile policy of inſurance 


is a mere cortrad of indem- 


I...... Ws os TWIT: 
i. h 
JAMAICA. * |[ndeiture rep erde. Vide 

} Cove ANT, No. 9. 
INDICTMENT. 


97. | Whether the ſtatute © 
fre uds extends to Jamaica 71 
| 38 

IDENTITY. | 
What ſhall be evidencè of iden- 


1. An ;ndimont is infaicienc 
wherever all the ſacts charged 
may be true, and yet the party 


be innocent. „„ 


tity in a queſtion of actualſz. Another proſecution depend- 


marriage. Vide Evipence, 
No. 12. | 


ing for the ſame crime cannot 
be pleaded in abatement to an 


indictment. 228, & n. 


I ER TIN ENT. 3. The court will not quaſh an 


| | 

Impertinent allegations in plead- 

ing, Vide An CATIONS No.| 
I, 2. | 


IMPLICATION, 


When an Hate ſhall be rail | 
* by implication, in à ci. 


475. 480, 481, 483, 484. 


489, n 
Ba Vide Paksvurriox, Rx. 
MAIN DER, No. 1, 2. RE. 


TURN, No. 4, 5. 


indictment on the motion of 
the proſecutor unleſs on the 
ground of inſufficiency. 228, 

229 


4. The words % purporting to 


be a bank- note, in an in- 
dictment, mean, that the 
note; upon the face of it, ap - 
pears to be a bank -· note, and 
the want of ſuch appearance 
cannot be ſupplied by vi- 
dence of repreſentations of the 
party when he diſpoſed of it. 
287 to 289 

5. An 


A TABLE er u PRINCITAL MATTERS, 


5. An indictment for obſtructinę 
* execution of a Fower grant- 
ed by fatute, lies at common 
law, and ought not to con 

clude 15 eee im ftatuti. 
Page 428, 429 


6. But an indictment for an of-“ 


fene created by ffatute is 
bad, unleſs" it conclude. con 
tra formam flatuti. 428 
7+, An indictment for not ſerv 
ing the office of conſtable unde 


an appointment by 2 corpora | 


rien, without ſhewing a right 
in the corporation to.appoin! 
oby grantor prefeription, is bad. 
516, 518, 52 

3. 22 Sani, No. 2, 
.GLoucesTER, Mud n, 
No. 2. Takaso, No. 1. Va- 

RARE, No. 1. Vaxbier, 
No. LL ' 


INDORSEE, 'INDORSE- 
| MENT, INDORSOR. 


Vide BILL. of. Exchanges No. 3 


9, 10, 1, "A 0h 00 6 


5. 18, 19. 
INF ORMATI ON. 


1. Another proſecution depend-| 


ing cannot be pleaded in a 


atement to any other but gut | 


| | 2am informations. 228, & n. 
4 It is a general rule, that ir 
order to obtain an informa- 
tion for a private /ibel, charg- 
ing a, ſpecific: offence, 
party libelled moſt 2 che 
charge upon oath. 27 
3. The above rule (No, 2.) is 
Iinvariable, unleſs the party is 
abroad at a great diſtance, o! 
the charge is of crimina 
language held in parliament. 


37 to 376 
415 what * the cours wal 
BSI 


grant an information againſt 


Juſtices of peace, or magiſtrates 
of a corporation on à charge of 
_ abuſing, their office to ſerve e/ec 

tion purpoſes Page, 567 ta. 569 

5. Vide CosTs, No. 7. yas 
BER, No. 3. | 


INF ORMATION « er ge, | 


1. The court will not ** leave 
to quaſh, one filed by the At- 
tornęy Generel. 227 to 229 

2. But he may enter a noli pro- 

e upon it, and file 1 1 

Ii 


[INFORMATION i the nature 


N guo warrants, 


- ” 
1 * 


Vide, Cox roRAT IO, No. 2. 


INFORMATION for tiling 


A 


A Vide Gans, No. 3. ; by \ 7 85 


IN HA BITANT.. 
tc Tabahitants of gi hs towns: | 
Vid MARKET towns, + 

* Vide Hianwar, No. 1. ; 
INJUNCTION, 
Vide. That, No. "oF ; | 
INN of dee 
. lauern. No. 2. * 
IN 1 R W 
Vide 3 . 
.INROLLMENT. 


Vide Enzouy *r. 


INSOL- 


— 


E e 2 


= . —ed —  — 
Fr 


— 99 9 
- 


2. Vide SETTLEMENT, 


OI Difference between the inſtance 
court and the prize court off 


A&A TABLE of Tue PRINCIPAL MATTERS; 


INSOLVENCY. | 


1% The" inſolvency vf & deſen- 


7 dant, ſince the action brought, 


is good cauſe againſt judg-| 


ment as in caſe of a nonſuit. 
* 646 


ts. 
. 
1 


S 


INS OT VENT Debror. | 


1A diſcharge under the inſol- 


vent act of 10 Ges. 3. cap 38. 
does not protect the party a- 


„ 16. N 


is Admiralty. Vile Admiral 
TY, No. 5. 


INSURANCE, INSURED, 
+ INSURER. | 


1. A ſtipulation, though written 
on the margin of the policy, 
is a warranty. Page 10 to 14, 
| | I2 n. 
2. But if on a ſeparate paper, 
though pinned or wafered to 
the policy, it is only a repre- 
| ſentation, © 12 n. 
3. Difference between vepreſen- 


- gainſt a covenant for payment 
of an annuity, as to payments 
accruing after his diſcharge, 
although a Zend to ſecure the 
annuity was forfeited before 
the diſcharge. 93 to 97 


2. But a «diſcharge under 18 


Geo. 3. cap. 52. does (by 9 
30.) protect the grantor of an 
annuity from payments accru- 
ing after his diſcharge. 


3. If a perſon who has been diſ- 


charged by an inſolvent act, 


brings an ain, and retover 


on 2 promiſſory note made to 


him before his impriſon- 
ment, but not due till his 
diſcharge, and which was not 
inſerted in his ſchedule, he 
ſhall hold his money as a ruf 
tee for his aſſignees. 455, 456 
4. By 18 Gedo.-3. tap. 52: the 
inſolvent is protected againſt 
bonds executed befor, though 


INSTANCE Courr. 


ta jon and warranties. lo, 
12, 247, 248, 249, 276 

4. Wirranties in policies muſt be 
ſtrictly complied with, but re- 
preſentations need only be fair, 
and ſubſtantially true. 10, 12. 
5. The word gamen, in a policy, 
extends to all the crew, in- 
cluding boys, cook, &c. 10 

\s to 14, 11, n. 12 n. 

6. If a ſhip ſail on a vcyage dif- 
ferent from, although coin- 
ciding in part with, that in- 
ſured, the policy is diſcharged, 
although the % happen be- 
fore the Aviiing point. 16 to 
| 18 
7. A deviation intended, if the 
los happen before it take ef- 
fect, does not diſcharge the 
Policy. ne 
9. A warranty © to fail with 
convoy means the uſual con- 


is taken and. recaptured, and, 
after the recapture, the cap- 
tain, 


"tain; acting fairly for the be. 


ſhip and cargo, and thereby 
puts an end to the voyage, the 


cover as for a total loſs. Page 


nefit of his employers, ſells the 


inſured may abandon, and re- 


219 tO 223 


worth purſuing if the /alvage| 
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' the point repreſented, but 
was I6ft two days before the 
day mentioned, the difference 
(though by miſtake) is mate- 


rial, and diſcharges the po- 


n Page 247 to 249 


17. If the inſured repreſents ma- 
11. If the voyage is loſt, or not 


terial facts, without knowing 
them to be true, he takes the 


will not at all events undertake 


tend, but ſails directly for 
Mantæ, that being the known| 


Fraud on the under-auriter, ſo 


13. If an inſurance. is made be- 
fore the commencement off 


mediate war is univerſally ex- 
pected, the inſured is not bound 


14. In ſuch caſe (No. ks upon 


a loſs by capture. Ibid. 
15. An inſurance on a woyage 


16. On a repreſentation that 3 
 - ſhip was ſeen fafe on ſuch a 
day, at a certain latitude or 
point in the vage, if it turn 
out that ſhe had got ſafe fc 


is high, if further  expence is 


neceſſary, if the wrnder-writer! 


to pay that expence, the in- 
ſured may abandon, notwith- 


| ſtanding a recapture. 221 
12. If goods are inſured on board 


a ſhip from London to Nantæ, 
with liberty to call at O/eznd, 
and ſhe is cleared only for C/ 
courſe of the trade, in order to 
and in France, there is no 
as to diſcharge the policy. 

ö 238 to 241 


hoſtilities, but when an im- 


to give the under- abriter no- 


riſk of their being ſo on — 
ſelf. 

18. In a policy on goods Wippe 
on board a certain ſhip, to re- 
turn part of the premium ** if 
fails with convoy and arrives,” 
the arrival of the ſhip is what 
is meant, and the full return 
is to be made on the whole ſum 
mſured, though there ſhould 
be an average loſs on the 
goods. 255 to 258 
19. It is not neceſſary under 


ſave certain duties both here ſuch a policy (No. 18.) that 


the ſhip ſhould arrive in com- 
pany with the convoy. 258 
20. If an inſured ſhip quit the 
courſe deſcribed in the policy 
from neceſſity, ſne muſt pur- 
ſue the new veyage of neceſ- 
ſity, in the direct courſe, and 
in the ſhorteſt time, otherwiſe 
the n will be diſcharged. 
271 to 278 


tice, though the ſhi p does notſz i. On an Faſt. India voyage, 


ſail till after the war commen 


a policy in the uſual form, the 
under-writer will be liable fer 


expreſsly probibited by the 
laws of this country is w9/d 


241 to 243 


under a policy «« At and 
from Port L' Orient, to Pon- 
dicherry, Madras and Ching, 
and at and from thence, beck 
to the ſhip's port or ports of 
diſcharge in France, with 1:- 
berty to touch, 22 the outward 
or bomewvard bound voyage, at 
the Jes of France and Bour- 
bon, and at all or any other 
place or places, what or where- 
Joever, and that it ſhall be 
lawful for the ſaid ſhip, 12 this 
voyage, to proceed and fail to, 
and touch and ſtay at, any 


Eeosz ports 


5 ports or places whatſoever, as] 


well on this fide, as on the 
other ſide of the Cape of Good 25. A repre/entation made to the 


Hope, without being deemed 


words, are qualified and re- 


22. Under ſuch a policy (No. 
21.) is a deviation to go to 


23. A policy being — At and 
| Som L Orient, to the ifles of 


a deviation,” — The general 
ſtrained, by the expreſſions, 
4 j the outward or home ward 
bound vo age,” and, in this 


Voyage, to mean all places in| 
- . the, uſual courſe of the voy- 
age, to and from the place 
mentioned in the policy. Pag 


272, 27 


Bengal. 271 to 27 


France and Bourbon, and to 
all or any ports and places; 
where and whatſoever, in the 
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muſt be juſtified; both as to 
ſubſtance and manner. Pagez78 


firſt under auriter extends to 
all the others. 292, 293 


26. A repreſentatian, that the 


ſhip is expected to ſail on ſuch 
a day from the coalt of Africa, 
does not diſcharge the policy, 
though it turn out, that ſhe 
aQually ſailed fix months be- 
fore. | 


out giving any evidence of in- 
tereſt; 301, 302 


Ea Indies, China, Feria, or|28. Policies on foreign ſhips and 


place during the ſhip's ſtay 


ed, by a repreſentation, wafer- 


_ - Pondicherry, China, the iſles 
of France and L Orient” —if 


” 
. 


elſewhere beyond the Cape 
of Good Hope, from place t 


and trade, backwards and for- 
wards, at all poris and places, 
and until her ſafe arrival in 
France although the inſur- 


ed to the policy at the time of 
under-writing, ſtate—** that 
the ſhip intends to ſail in Sep- 
tember or October, and to go 
to Madeira, the iſles of F _ 


the inſured really intended 


that the ſhip ſhould ſail as 
_ early as repreſented, and abe 


ſhe ſhould go to China, the 
olicy is not diſcharged, tho 


— afterwards change his inten- 
tion, and the ſhip does not ſail 
till December and goes to Ben- 
gal, and not to China, 


4+ A deviation from neceſſity 


property are not within the Ha- 
tute of 19 Geo. 2. cap. 37. 
| this 


29. On a avarranty to ſail from 


Jamaica, on or before a day 
certain, if the ſhip departs 
from her port of loading on 
that day, with all her cargo 
and clearances on board, and 
proceeds to the place of ren- 


dezvous, in the afland, ex- 


pecting to find a convey and 
proceed immediately, but is de- 
tained there by an embargo till 
after the day, the departure 15 
a compliance with the war- 
ranty, though the captain 
kyew of the embargo when he 
ſailed, the embargo being on- 


Iy till convoy ſhould be ready. 


30. So, a French ſhip 


43 to 345 
| ing war- 
ranted to fail from Guadalouft 


276| on or before a day certain, if 


the take in all her cargo and 
| clearances, 


// / / ß / IE ae 


4 


on a day certain, gets under 


ranty is complied with. though 
the ſhould be obliged to put 
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clearances, and leave her port 
of loading before the day, 
and fail to another part of the 
Hand, in the direct courſe of 
her voyage, merely in the 
hopes of joining convoy, and 


to take the governor's diſpat-| 


ches for France, the warranty 


is complied with, though the 


rf there ſhould detain 
er beyond the day, and al- 
though it ſhould be a condi- 
tion inſerted in one of her 
clearances, ** that ſhe ſhould} 


paſs that way-to take the or-| 


NCIPAL MATTERS. 


24. An inſurance being made 
without 7ntereſt, and the pre- 
mi um paid, the inſured ſhall 
not recover it back. Page 
fer 451 to 455 
35. An under-writer is preſum- 
ed to know the nature and pe- 
culiar circumſtances of the 
branch of trade, to which the 
inſurance relates. 492 to 495 
36. An inſurance, ** with li- 
berty to eruiſe ſix weeks, 
means ſix weeks ſucceſſively, 
from the commencement of 
the cruiſe, 509 to 513 


ders of government.“ Page 37. The ſhip and goods being 


346 to 351, E n. 352, n. 

31. So, if a ſhip is inſured at 
and from Jamaica, warranted 
to ſail, or to have ſailed, on 


or before à day certain, if mne 


fail on the day, from her port 
of loading, with all her car- 


evarragied neutral, a condem- 
nation by a foreign court of 
Aamir liy, is not concluftve 
euidence that they were not 
neatral, unleſs it appear that 
the condemnation: went on 
that ground. 554 to 562 


go and clearances on board. 38. When a ſhip is inſured a- 


to another part of the iſland, 
for the fake of joining con, 
that being the uſual place of 
- rendezvous, the warranty is 


complied with, although ſuch} 


place be out of the direct 


courſe of the voyage, and the 


Nip is detained there, by an 
embargo, till after the day. 
| 352, n. to 355, n. 


gainſt capture only for twelve 
months, at the rate of ſo much 
per month, making a ſpeci- 
ſied groſs ſum, though the 
riſe ceaſe before the end of 
two months, by the loſs of the 
ſhip in a ſtorm, there ſhall be 
no apportionment nor return of 
5 premium, the contract being 
entire. 564 to 566 


32. Yet the Hip in ſuch..caſe|39. So if a ſhip is inſured for 12 


(No. 31.) would be protected 


under the words ** at Jamai - 
ca; in failing between the 
two place.. © 35G, n. 
33. If a ſhip, warranted to ſail 


fail on the day, with intent 


months, at à groſs ſum, wer- 
rauted free from captures, there 
ſhall be no apportionment nor 
return, though the r ceaſe, 
by the capture of the ſhip, 
before the expiration of 12 
months. 566, 754, 755» 


to purſue her voyage, the war- 40. So, if there is an inſnrance 


back inſtantly by an embargo, 
before ſhe gets ont of the 
Harbour, 354, n. 355, n, & 

O42; E's „ 


1 


on a ſhip and goods at and 
from A. to B. during her ſtay 
and trade there, at and from 
thence to her port or ports of 
diſcharge in C. and at and 


| 


from thence back to .it 
15 


44. It is. a general principle, 
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zs an entire e and if the 
tos: happen at any time after 
the commencement of the ri, 
there ſhall be no rie 
nor return. Page 751 to 759 
41. So, if there is an inſurance 
upon a 1½ for a year, with an 
exception as to ſuicide and 
the hands of juſtice, if the pariy 
die in either of thoſe ways 
within the year, there ſhal! 
be no eee nor re- 
urn. 754, 758 
42. But if the policy is “ at 
and from London to Halifax in 
Mob Scotia, avarranted to de- 
part wath canvey from Port. 
rout h the ri and contrat 
axe diviſible, and if the ſnipf 
depart from Portſmouſb with- 
aut convoy, there ſhall be an 
apportioumenr and return of fo 
much as was paid for the 
voyage from Pert/mouth to Ha: 
 lifax, to be aſcertained. by 
the jury, the commencement. 


5 


of any riſk from Portſinoat h 
Vide EG S | 


depending an the condition 


precedeni ot a departure from 
No. 


8 eee With e 566, 
756,759 
og So. if the ants) 5 hah 
and from A. auarranted tortail} 
am a day certain,“ - the riſk}. 
and contract are : divifibl-; 
the ri from A. depending on 
the condition precedent of a de 


23s: no departure on the day, 
there ſhall be an apportionmenti 
and return. 754. & n. 759 


| - that where the ri has be- 
gun, though it ſhould: ceaſe 


8 1 1 there ſhall be 


no return of premium. 566 
657 And, in all cafes, when the. 
riſt never has . there 
"OY be a return... tbid. 


RL + 


"I 


parture oy the day, and if there 
1 The jury may allow titers | 


46. Under a warranty that the 


thip and cargo are neutral pro- 
perty, it is ſufficient if they 
are ſo when the 7 commen- 
ces. Page yo to 08 


47. If ſuch a warranty is falſe, 


though the 4% ſhould not hap- 
pen 1n conſequence of the pro- 
perty not being neutral, the 
policy is vi. 706, n. 


48. In Hum pſit for a total loſs, 


an” average: 50 may be given 
in eviaence.”" | 704, n. 


49. Where there has only been 


an average toſs, if the account 
is ſo complicated that it can- 
not be adjuſted in court, the 
Jury, by eonferit of the par- 
ties, may find for a tal loſs, 
the plaintiff entering into a 


rule to account to the 2 der- 


crters for What part of the 
{Inſured roomy he ſhall re- 
RUST <1 ; $43 2 . 


IN TENDM ENT. 


' 


+ 


Tion, Orner, REMAIN DER, 
1, 2. RETURN, _ 
"4s we gh I We) 10 * f 

v INTERE 87. 


« Ln 


dels v naxenyNo: 27 28,34. | 
INTEREST of Mug. 


194 Wt 


on book ere in name of 


damages. 


367 
2. Intereſt may be allowed by 
the court, upon the affirmance 


of a: judgment for the plain- 
tiff on the ſum for which the 


original judgment was given, 
from the date thereof to the 
time of the taxation of coſts. 
723. n. to 725, n. 
LL 


| But 


3 
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3. But this not of courſe in all 5. If a L foreign judgment is. called 
caſes. Page 225, n. a record in the declaration, 


4. Fide EXCHEQUER KC hpmbery, and .the. concluſion is prout 
NO. 7 patet per recordum, it is ſur- 
POE 4 a J. peuſage,, and not traverſable 

o NT E S T AT E. by a plea of aul tiel record. 

Page 1 to ꝗ 


Vide ADMINISTRATION, Bas- 6. If one knowing of aj odgment, 
TARD, No. 2. | . purchaſe, though for a valu- 

| able conſideration, the purchaſe 

J O U RNALS. 1s fraudulent and void againſt 

| VE: the judgment creditor. 88 
Copzes of entries in the journals 7. The writ of execution is. not 
of parliament are evidence. evidence of the judgment) ex- 
572, & n.] cept againſt the parties to 


IRREG ULARIT Y. 8. A judgment enter 
an extent is ſued ou ſhall be 


Vide PRACTICE, No. 1. 2, 7 preferred. | 399 
8, 11. 5 Vide AukxD UNT No. 4. 
| ; DEeMURRER 7 evidence. 
18 8 U E. | « 495 . EXTE 

PRACTICE, No. bo © 


When the ſpecial matter may| +58 
"be given in evidence under| 1 U- R . 


the general iſſue. Vide Co x- 
sTABTE, No. 2. EviDeNCE,\t. If the 3 of diſ- 


No. 7. -JupcMenT, No. 4. trict have enjoyed a preſcrip- 
PEA DING, No. 9, 11. tive exemption from ſerving on 
2. Qu. Whether the court will] Jories, they are not liable to 
ever award a repleader on the} ſerve under any of the flatutes 
application of the party who| relative to juries. 179 to 181 
has taken an immaterial iſſue 7 2. Inſtances of perſons exempred 
380, 719, 721. from ſerving on juries. 181 
. Inſtances of what the j ory is 


J UD GMENT. : to judge of, F 2.4 497 
165 DeMURRER re 8 


1. Indebitatus aſſump/et will lief No. 3. GLovcEsTER, Mip- 
on a foreign Judgment. 2 n.| DLESEX, No. N 
80 „ 

2. 80 will debt. 1 _ 7 J U 8 belli. 
3. In declaring on a foreign judg- 
ment, it is not neceſſary to ſhew|Yide Peg No. 7- Ranzen, 

the ground of the judgment. No. 5. 

to 7, 4, n. Fo n. 
4. But the, ele ndant may give 1 S TIC E of Sauen. 


evidence to impeach it h 
. When a juſtice of peace 


the on of nil Ac. 5, & 
ll n. 6 5 entitled to double c un- 


l +4 "00G 
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der 5” Jac. LACS $5. Vide 


Cos rs, No. 6, 


2. In what caſes he may plead Y 


'the general Me, and give the 
2 maiter in evidence, 
Page 294 
3: The court will not grant an 

information againſt a juftice of 


2 . 


peace who. has erred merely 


from ien rance. WS. | 411 
4 Fiae BeSTAAD. No. 3, 4 
5 Coxvicnnbn, No. 1, 2, 3, 

„6. InFormaTION, No. 
| 9 rere Ne: 4: | 


JUSTIFICATION. 


FidConvrans, Noa 


WAY, No. 2. 'JysSTiCE of |, 
Peace; No. 2. War, No. 2 
TäEsP Ass vi '& armis, No. 7. 


' JUSTIFICATION 1 bail. 
ide L Bait, No. 2 


KING. 


. 


Pipe „ | 


No. 4. BAsTARD, No.“ 


2. 


Exclsz, EXTENT, Foreei-|. 


TURE, No. 1. * NavicapLe 
river. Opyren, 


* 
„ 


1% 


KING! BENCH. 


1. The court of king 8 » Bench 


as power to remove every 


. 
- 


con diction by certiorari, un- 
leſs where that authority is 
taken away by fatute. 


Ihen 


Lan DLoR. 


FIDE * No. 2. 

2 . No 6. PooR - 
rate, No. RELEASE, 
No. 2. Noz 


8, ge 
| LAND-TAX. 


| Vanraves, 


> +. 


I . A gratitee of a fee-Farm ren 
» '==-*© without any deduction, 
cc defalcation or abatement, 
e for or in any reſpect w hat- 
cc ſoever”=-- is entitled to the 
full rear, without deducting 
the land-tax. Page 602 to 606 
2. The land taxis to be deduct- 
ed out of two years value pay- 
able as an arbitrary fine for 
admiſſion to a copyhold eſt ate. 
697, n. to 700, n. 704, n. 


3. Vide nd ag ood ey 95 


L A T I T A Vo 
| 5 
1. A latitat may is enen out 
before the cauſe of action ac- 
crues. | 553-02 


— 


2. A writ of latitat runs into 


N ales G 


ket 


5 202, 829 9 & ne 


L E A 8. K. 

1. A leaſe void in its. creation 
as againſt a renainder- man 
does not become valid by his 
accepting rent and ſuffering the 
leſſee io make improvements 
after his remainder veſts in 
poſſeſſion. r to 54 


| 
| 


2. A-leaſe by the babe of 4 
feme covert's eſtate (though 
not within 32 Hen. 8. c. 28.) 
is only woidable. 53, n. 54. n. 

3. But a morigage of a feme co- 


2. Vide Annen Chankir. 


| wert's _ ongh in form 


of 


— * 
© 


eee w- 2 


* * 
t 


* 


ws 


3 en on * Oy" for Wages, 


4 TABLE « or THE PRENCHPAL MATTERS. 


- ofa leaſe, is wid. Page 53] 


n. 54 n 
++ Under a proviſo, that all 4 


- fignments of a leaſe ſhall” bel 
nd, if not enrolled,” under- 


le ſes are not included. $7, 58 
5. An znder-leuſe is not an bY: 


fforer, or ripaits done in Eng · | 
and. Page 97 to 101 
2. Freight i is a lien on the car- 
go. 100 
ny” An attorney has a lien on his 
_ chent's deeds and papers, for 
his bill, | 100, 101, 206 


fignment to the effect of work-|4. Nx. Whether an officer of 4 
ing a"/or/#cure under a 7 court of juſtice has à lien on 
viſo not to afſign. * ' 175 the records of the court for 


der- it nant on the covenant for 
ett. EP 


8 6. The landlord cannot ſue an une his fees? | 158, n. 


5. If a candle-maker, being i im 


174 to 178 f arrear for the ſingle duties, be- 


Vid. Covenant, No. 6, 7, come à Bankrupf, and is con- 
9. EccLesrasTiCap Leaſe, victed after the afignment of 


Mos roset, No. 3. 7 55 9. 


1 


his eſtate, the double duties 


Fowen, No. I; 2, 5. 6 - 7 9. are a lien on the candles, u- 


tenſils and materials in the 


L E E r. hands of the allignees. 395 
39 to 400 
1. The apptiackient of conflableg6. So, 1 in the caſe of malt. 399» 
is incidental to a court leet, e N n. 401, n- 
N ca i be of 5. * | 7 
. O * n ets. ö 
* SEA 1 id L I F E. 


LEGACY. 


LEGAL Mate. 


Fit Ejnerurnt, No, 2. 
LSASsE. | 


LIBEL 


. . 
| 1 IE N. 
1. The captain of a Hip has no 


— 


Vide Ix roRMATION, No. 2. 3. 


Ir. Whit words mall paſs a an ef- 
| Yate for life. Vid EsrArzE, 


1. Land may paſs das the No. 1, 2, 3, 4, 5: 
a word es legacy. „„ 39] 


2. Powers to tenants for life. 
Vide PowER, No. 1, 2, 4, 5» 
6. 7 


| 3. 1 on a life. Vide Ix. 


Vid. beptrabin eftate, No. 3. 
F MoxToace, No. 2, 115 


LESSEE, LESSOR., 


SURANCE, No. 41. 


. LIMI TATION. 
1. When a limitation over can 
only take effect on the event 
of a prior limitation firſt tak- 
ing effect. 74 to 79, 487, n. 
2. When it can only take effect 
on the alternative of a prior 
limitation not taking effect. 
251 to 2552 487, n. 
3. Of the different clafes of li- 
mitations over. 487, n. 


L IMI. 


8 


A TABLE or Tur PRINCIPAL MATTERS. 
i THY of er. 33 LORDS! ACT. ry 


4 . | | | 
F * 2 vF pager 3 
2. All gui tam actions on any Ce. 2. c. 28, (called th 
Fatuſe made be made] Lords act) muſt be made pay- 
Tee the fate ee I ee be paid on ver 
x) Kal e rl, hey wp be 
a . ö =_ 2 CLF k I | 
| * Page I. is brought up to be diſcharg- 
g. A bill may be filed in vaca-} ed and is remanded at the 
A l a eee ney. to] inſtance of e Page | 
S 4 nat ae pren 2. An * of a Jodge: under 


3. 2s. 1f t envy is never] that af, made our of terms 
4 fary to prevent the fatute from * final. | = 751 


attaching, ſo as to bar a poſ . „ 

T LQSS. 
A per/onal repreſentative hav- ,. 

Tg found among the papers|/ de INSURANCE. | 
of the deceaſed a mvrigage | 
deed, and having aſſigned it LN 

For the mortgage money moreſ, _ . 1 ; 
than fix years ago, affirming, Lot and Cope. Vid Cor. 

and reciting in the deed of aſs 1 G | 

ſignment, that it was a mort-ſ LOTTERY. 
e deed made or mentioned 3 

ay = made between the mort- 1 of 17 Geo. 3. c. 

gagor and mortgagee for that 49. relative to the lottery. 

lum, the aſſignee ſhall notre-| 14 t0 15 

cover back the mortgage mo- 7 | 
ney, although it ſhall turn ou. i 1 
that the mortgage was a for. 
gery, and that the a/7gnee did} © 
not diſcover the, forgery til! {ns ls, | 
within 6 years before he brings] . | | 
his action, unleſs the a MAGIS-TRATE. 
knew of the forgery. 630 EIT LS o 2 

5 do 632% 1 DE Cos rs, No. 6. Ix- 

5. There may be caſes which] "FORMATION, No. 4. Jus- 

fraud will take out of the fa-| TICE of peace, Maron. 


tuts of limitations. 632 | 
SAT WHO OE TH = |MAINTENANCE gf 7he poor. 
L ON D O N. Vide RxLIBET. 


| 2 


Jide Alban, No. 2. Ar- ( MALICIOUS W 
TACHMENT, No. 2, 3. Cus- a 
Tou, No. 10. 11. Cos, In an action for a malicious pra- 


No. 2, 3. | ſecution the plaintiff — 


A TABLE or ru PRINCIPAL MATTERS, 


ſhew in his declaration that] 


the original ſoit (wherever in- 
ſtituted) i is at an end. "age 205 


M AND A M VU 8. | 
153 Not duly elected admitted 


- and ſworn” is not a good re- 
turn to a mandamus to reſtore. 


q 79 to 85 
K of Not 1 elected admitted 


7 or ſworn” perhaps is. 85 


3. Not duly elected“ is a good | 


- return to a nen to ad- 


mit. 80 

4. What . is s required i in 
a return to a mandamus. Vide 
CERTAIN TY, No. 2. 


5. On a mandamus to reſtore to 


the office of a capital burgeſi a 
return, chat the cauſe of amo- 
tion was non-attendauce at a 
meeting to which the party 
was ſummoned fer the elec-|. 


tion of a capital burgeſs, an|. 


averment, that the right of e- 
lection is in the capital bur-| 
50 gets being the common coun- 
* cil,' does not aſſert with ſut- 


ficient' certainty that he had a 


right to concur in the election, 
becauſe it does not neceſſarily 
appear, that all the capital 
burgeſſes are of the common 
council. 
6. A mandamus will not lie to 
compel admiſſion to the de- 
gree of barrifter. 


mandamus to the Bank, &c. 
to rransfer ſtock. 506 to 508 
8. Vide Rervry, Dx, 2; 
l 774 ITY 

M A N 0 R. 


: ae een No: | 


5, 6. ' Evipencs, No. 13, 


. Rasen No. 13. 14. 5. 


168 to 174 


339 co 343 
7. The court will not grant a 


MARKET Town, 


The inhabitants of a market 
town, or of a city, borough, 
or town corporate, are not pro- 
hibited by 1 & 2 Fb. & Mar. 
cap. 7. from ſelling woollen 
cloth, &c. in other market 
towns, cities, &c. by retail, 
and not in open fair. Page 


243. 244 
MARRIAGE. 


1. The actual Ms of a 
marriage need not be proved 
in any civil caſe except 1n ac- 
tons for criminal e 

16 

2. What ſhall be evidence of an 
actual marriage. Yide Corr, 
No. 1. EvibExCE, No, 12. 
3+ A marriage is void if cele- 
brated in a chapel erected ſince 
26 Geo. 2. although mar- 
riages may have been fre- 
queatly celebrated de fatto 
there. 634 to 537 

4. But by 21 Geo. 3. c. 53. ſuc 
marriages, if previous to that 
act, are made valid, and the 

clergyman exempted from the 
Rea of 26 Geo. 2. c. 33 
637, N, 
5. Marriage ſettlement. Vide 
MorTGaGe, No. 14. PowER, 
No- 4 7+ | 


'MARSHALSEA court. 


The plaint, not the capias, is the 
commencement of the action 
in the Marſhalſea.. court. 


MASTER. 


1. The maſter may tax coſts on 
an * bill to his client the 


" attorney 


ATABLE' or rus PRINCIPAL MATTERS. 


attorney in the country. Page 

189, n, 190, n. 
Na Cos vs, No. 8. Part. 
7 No. . 8 


Vide Cas, No. z. 
MAXIMS applicd or explained. 


1. Qui privy of tempore potior 2 
jur E. : 

2. All ads in pari materia are 15 

be taken together. 


tut. 

4 Communis error facit j jas. 98,n. 
Legal fiftions ſhall not be 
contradicted to let in objec- 
tions of form. 108 
6. A third perſon ſhall neither 
ſuffer nor profit by the rand 

| 0 . | 
pari o potior eff con- 
75 ditid Gfeadeatiss _ 452, 
454, 670, n. to 6589 n. 
: 5. All mercantile contracts ought 
co be conffrued liberally. 
9. Expreſſions uſed by the court 


# 


are to be underſtood with re- 


lation to the ſubje& marte! 
then before them. 270 
10. The intention of a reftater 
maſt prevail if confiftent with 
taw. 3 
11. Effet muſt be given to 5 
the words of a will if 
fidle. - 152 d. 


| Ute Ignorantia, Juris non 7 


I 3. Freight is the mother" 2 
Wages $23 

14. The ſafety of the ſhip is th 

mother of freight. . Thid. 


15. N ineonveniens % 20 li- 


citum 588 
16. Que ab initio non walet trat 
iu * non 6 36 


217 


254 


0814 


17. Remedial laws are to have 2 


liberal confiradion. ' Page 680 


18. Penal laws ate to be con- 


| frued ſtrictly. Thid. 


. Fide PLEADING, No. 1. 
MASTER of the poll, 1 


MAYOR. 


Ws. Whether, if a mayor - 4. 


Fache intervenes, the mayor 
of the former year, who is re- 
turning Ws: and is entitled 
by the charter to hol d over till 

al ſuceeſſor is choſen, can 


30 3 the third year, un- 
3. In pleading, Bia, trita wal 
66% 


der 9A. c. 204 8. 382 to 306 


| ME s NE profile 


ru bantavrr „Net erhtonr. 
GABE, No. * | 


MIDDLESEX. 


1. A5 attorney is not fubject to 
the juriſdiction of the county 
"court of Heer. 366, 367 

2. Bill of Midulzſex. Vide PRAC 

TICE, No. 8. 

3. Perjary committed by a abt 

ze/s on a trial before a Mid- 

Algſer fury at the Old Bailey, 

is tried by a city jury. 703 

4. Vide Cos rs, No. 4, 5» 9. 

ve, 


MILITIA. 
Vide SETTLEMENT, No, g. 
M 1 N E. 


[Ejedment will Us or a mine. 
291 


MISRECITAL. 


1. If the defendant undertake to 


ſet forth the ſtatute of 2 3 Hen. 
92 6. cap. 


A TABLE or Tax PRINCIPAL MATTERS, 
from the mortgagor, poſterior 


6. cap. 9. in a plea to an — 


tion on a ſberiffſ bond, a lite- 


to the mortgage ? Page 22, 23 


ral miſrecital is fatal. Page 6. A mortgage by bares and 


ood 90 to 93 
Jide Rxcirar, VaRIAN E, No. 
„ 1 


MOD Us. 


2 


Feme, of her eſtate, is void, 
after the baron's death, and 
not merely werdable, though 
in the form of a eaſe. 53, n. 

FE OBA Me 


1. Inſtances of moduſes weid in 


7. But a re-delivery of the mort- 
gage deed, by the wie, after 


law. 5 194, 195] the Su αν,e/n death, will make 
2. A modus 1s rateable to the] it good. | 54. n. 
poor. | 389;8. And circumſtances may ope- 
MONTY. rate as a virtual re- deliuery. 


Tbid. 


A month in law is a lunar month, g. A mortgagee, after giving 


or 28. days, unleſs otherwiſe| 


expreſſed, 440 


MORTGAGE, MORT. 


GAGEE, MORTGAGOR. 


1. Ziedment will lie by a mort- 
gagee, * a tenant, under 
a leaſe from the mortgagor, 
ſubſequent to the mortgage, 
without zor/ce to quit, 21 tc 


23 


2. The legal intereſt of a mort- 
©  gagor in poſſeſſion, is inferior 
to that of a mere ſtrit tenant 

| at will, 22, 269, 270 
g. But if a mortgagee encourage 
the tenant, under a /-a/e from 
the mortgagor, to lay out mo- 

' ney, he ſhall not recover in 
ejeetment before the end of the 
rerm granted by the mort- 


gagor. 22 


4. A tenant, under a leaſe from 


the mortgagor prior to the 
mortgage, ſhall not ſet it up 
againſt the mortgagee in cject 
ment, if he has getice that the 
mortgagee only means to com 
pel him to artorn. 23, * 
$+ Q. If treſpaſs for meſue pro 
| fits will lie by a we eB}; 
eajt 


notice of the mortgage to the 
renant in poſſeſion under a 
leaſe prior to the mortgage, is 
entitled to the rent in arrear 
at the time of the notice, as 
well as to what accrues after- 
wards, ard he may diffrain 
for it, after ſuch notice. 266 
| to 270 
10. A mortgagor is not entitled 
to emblement;, when he is turn 
ed out of poſſeſſion by the 
mortgagee, | 270 
11. A mortgagee of a term can- 
not be ſued as aſſignee, till 
he takes actual poſſeſſion. 438 
FLEE wt 446 

12. A mortgagee in poſſeſſion 
gains a /ertlement by go days 
reſidence. ei 610 
13. If a lord of a manor mort- 
gage the manor in fee to A, 
and afterwards purchaſe copy- 
holds held of the manor, and 
take /urrenders of them tohim- 
ſelf in fee, they ſhall enure to 
the benefit of the mortgagee. 
6584 to 69 

14. And a ſetilement by the lor 
of all his eſtate mortgaged to 
A. ſhall paſs the eguiry of re · 
demption of ſuch ſurrendered 


ngainſt a tenant under a /: 


| copyholas. 5 45 


4A TABLE Gr TE PRINCIPAL MATTERS: 


King, not to the owners of 


1.585. If a mortgagor deviſe the 
mortgaged premiſes, and af- 
terwards-pay off the mortgage, 
and the-mortgagee convey the 
legal eſtate to a traſfet in truſt 
for the mortgagor, this change 
of the legal eſtate ſhall not ope- 
rate as a revocation of the awill. 
Flagge 684 to 695 

16. Vide SzcuriTY, No, 1. 

MU RD E R. 

2. On a ſpecial verdicꝭ, princi.- 
pals in the ſecond degree can - 
not be affected, unleſs the 


Juty find expreſsly, that they| - 


were actually preſent, or that 
ſome acts were done by them 
_ which unavoidably ſhew that 
they were-preſent, or that the 


were of the ſame-party on the| 


ſame purſuit and under en- 
gagements and expectation o 
mutual defence and ſuppor 
from the perſon who did th 
fac. 10909 to 2034 
2. If ſeveral are indicted, A. as 
giving the blow, and the o- 
thers as preſent aiding and 
abetting, evidence that one of 
the others gave the blow, and 
that A. was only preſent, &c. 
will ſupport the indictment. 
3 197. n. 
MUTINY 2E. 

1. Inſtance of a conviction under 
the mutiny act, for nor quar- 


tering officers, held to be The 


void for not ſtating the ewvi- 
dience. . 4869 
2. Vide ARTII RT. 


EY N. 2 N 1 

NAVIGABLE riger. 

"THE right to the ſoil of a 
J . navigable river, belongs|1. 
dy preſumption of law to the|- 


Ci 


[Fide Inror MAT! 


Page 425 


the adjoining land. 
1 YER to 429 


NEGOTIABILITY. 


The negotiability of a 37 of r- 
change may be reſtrained by a 


ſpecial indorſement. 615, 616 


N E UT R AL property. | 


Pw 


Vide INSURANCE, 


No. 37, 46, 
NE W zrial. 


Vide Tara, No. 4, 8. Va- 
NIR E de noms. — 


Inſtance of what may be given 


in evidence under the plea of 


nil debet. Vide JunDcutnt, 
No. 4. 


NIL Babuit in tenementis. 


Nil habuit in tenementis 1s the 
proper plea, where the plain- 


tiff declares on a demiſe- to the 
defendant, and the defendant 
means to diſpute his title. 
| | 598 
NISI PRIUS. 
authority of the judge at 
Nifi Prius is by the commiſſiax 
of Afjize. | 704 
NOL. I projeut.. 
ON ex efſficio, 


No. 2. 5 


NON-PROS. NON-SUIT. 


In a joint adion the plaintiff 
cannot be non-pros'd by one 
| or 


A ABLE er PRINCIPAL MATTERS. 


or ſome of the defendants. 
„„ Page 161 
2. The i»/olvency of the defend. 

ant happening after the action 


brought is good cauſe againſi] 


Judgment as in caſe of a non- 
ſuit. | n 
3. Inſtances of what ſhall non- 


ſuit the plaintiff, Jide ALLe-ſ 


GATION, No. 3. PLEADING, 


No. 5, 6, 21. VarIance,| 


No. 2, 3, 4, 5, 6, 7» 8, 9. 
Fide ProM ably Y note. 


N O T I C ro | 


N 
1 
2 
ö 
; 
4 
7 


| NUL d record. 


4 


Nal tiel record is no plea to an 


and may be rejected as nu- 
gatory, although the plain- 
tiff has called the judgment 2 
record in his declaration, and 


r 


cordum. 


Page 4. 6 


— — 


— b N. ny 


| þ:,0.CCUPANCY- 


1. A notice to quit, « or I ſhall} 


inſiſt on double rent,” is good 
to ſupport an gje&ment. 167, 

4 85 N 168 

2. A mortgagee may recover poſ- 


ſeſſion againſt the mortgagor, 


or a tenant under a /ea/? 
from the mortgagor poſterior 
to the mortgage, without ac. 
_ rice to quit. | 21 to 23 
3., Notice of ire. Jide Dis- 
TRESS, No. 1. SEES 
4. Notice of (rial. Fide TRIAL, 
+ e eie 
5. Inſtances where a party ſhall 
be affected by notice. Vid 
ATTORNEY, No. g, 10. BIII 
. No. 12, 19. De- 
eaxx, 
No. 6, Powek, No. 4. 
6. Inſtances where /eca7:ties ſhall 
be void though in the hands 
of purchaſors for valuable con- 


fideration' and without notice. 


Vide Gaming, No. 3. 
7. Notice of appeal. Vide Ar- 
Pal, No. 1 | | 
8. Fide InsurRance, No. 13. 
Mos road, No. 1, 9. b 


77 II Pon Nas 7 
e LO EEE. 


If two offices are incompatible, : 


the acceptance of the higher, 
io facto, vacates the other. 


383, n. 
OFFICER. 
1. Officers of the foreſt, in the 


army, and others belonging 


to the King, are exempred 

from ſerving on juries, 181 
2. Sherif”s officer. Vide PLE av- 

ING, No. 21. SHERIFF. 


OLD Hailey, 


o. I. JvDdMEN T, Perjury committed at the Olã 


Bailey, on a trial before a 
Midalejex jury, is laid in, and 
tried by a jury of, the city of 
London. 763, 764, 765 


OPINION. 


Laſtance where evidence of opi- 


nion is not admiſſible. 512 


OPTION. 


action on a foreign judgment, 


concluded prout patet per re- 


- 
De es Gen. tarts. EE a 9 


D —— 


—— T 2 —2— — — — 


of 


1. When one of two things is tc 
be performed, the option itz. 


OPTION. 


wa. ths. AM As. Med 


in the perſon who is to per- 
form. ; Page 15. 16 
2. Upon an optional agreement, 
jf one part of the alternative 

is prohibited and ſubject to a 
_ _ Senalty, the party having made 


*. 


A TABLE oz Tir PRINCIPAL MATTERS: 


2. More than four overſeers 
Nr t be 1 under 
. C6 ). 2. 3 a s 
7+ a 8 alter le Jer. | 
rate after it has been allowed, 
but with the approbation of 
the Juſtices, and deny crimi- 
tal, motives, the court will not 
grant an (/nformation againſt 
him. 449 


bis option for that part, ſhall|4. Vide Poos - rate, No. 2, 13- 


incur the penalty: 14 


e e 3 
a 4. Vide ASSIGNEE, No. „ 


ORDER. 
1. Orders of juſtices ate to have 


OXFORD. 


1. A college barber .at Oxford, 
though he refides in the city 
out of the college, is entitled 
to the privileges of the uni- 


every intendment in their fa- 
vour. Nees | 
2. Difference, in that reſpect, 
between orders and corvwic- 
tions. 112, 638 


3. Vide \AsSSUMPSIT, 'No. 5. 


BANxRUrr, No. 22. Bas-| 


ARD, No. 3, 4. REMov- 
AL of paupers, No. 1. 


| O R D E R 8. 
Tr for holy orders. ide TITLE. 

ORDNANCE. 
Vide ARTILLERY. 


ORIGINAL. 


vide ATTORNEY, No. g. Ex- 
CHEQUER Chamber, No. 3: 
Orxx, No. atk nh og . 


+OVERSEER. 


1. The appointment of pow} 
for the ſub-diviſions of a pa- 

_ Tiſh, is v, unleſs it expreſs] 

. appear that the pariſh could 
.- not reap the benefit of 43 Kl 


werfity. 513 to 520 
2. Qu. Whether under that right 
he is exempt from ſerving the 


" office of conſtable for the city? 
Lei, pal ri ty 
Few; = 
1. A deſendant is not entitled 


to oyer of the original, and if 
he crave oyer thereof, the 


| plaintiff may proceed without 


raking any notice of it. 21 5 


42. This is alſo the rule in the 
I | court of Common Pleas, Ibid. 
43. If oyer is granted of any in- 


ſtrument or record, and. it is 
ſet forth, although the party | 
was not entitled to ſuch ayer, 
yet be ſhall be thereby en - 
titled to take the whole in- 
ſtrument as part of his adver - 
ſary's plea. 459. 460 


8 — P. 5 | 
IDE HenBacg and pare 


2 


. cap. 2. 


332 to 336 


1 


nage. | 4 


A TABLE or 1A PRINCIPAL MATTERS. 


PAPIST. [ 
ide Action, No. 


Vide Evivence, No. 17. 
PARTNER. 
1. To make a perſon liable as a 


partner, there .muſt either be 
a contract between him and 


PEER. 
8. BaiL, g 

No. 1. 3 
PENAL action. 


1. A diſcontinuance in a penal ac- 
tion is cured by verdid, un- 


the oſtenſible perſon, to ſhare 
in the profit and loſs, or he 
muſt have permitted the o- 
ther to make uſe of his cre- 
dit, and to hold him out as one 
jointly anſwerable. Page 336 
2 | to 358 
2. If on an execution of one of 


two partners, the partnerſhip]. 


effects are taken and ſold, the 
court will order the ſheriff to 
pay over to the other, a ſhare 
of the produce propottioned 
to his ſhare in the partnerſhip 
effects, to be aſcertained by the 
maſter. 627, 628 


PARLIAMENT. | 


1, If a libel charges a member 
with criminal language held 
in parliament, the court will 
grant an z7»formation without 


a denial of the charge by af-| 
372, 373 


fidawit. 
2. Copies of entries in the jour- 
nal, of parliament are evi- 
dence, | 572, & n. 


PEACE Offer. 


A peace-officer is not liable to} 


an action for arreſting a party 
on a reaſonable charge of % 
lony without a warrant, al- 
though it ſhall afterwards ap- 
pear that no felony has been 
committed ; but aprivate per- 


der J2 Hen. 8. cap. 30. 110 
Vide LIM ITATION F actions, 


No. 1. | 

1 E N AL Fatute. 
Vide Maxims, No. 18. 
PENALTY. 


Vide OrTion, No. 2. Exciss, 
No. 1, 2. FISHERY, No. 2. 


PENALTY of a bend. 
Vide Ax xuirx, No. 4, f. 
PERJURY. 


Where perjury is to be laid, and 
tried, when committed lo- 
cally within a county corporate, 
on the trial of a cauſe before 
a jury of the county at large. 
Vide GLoucesTeR, OLD 
Bailey. ; 


PERSONAL property. 


A conveyance in truſt or a de- 
viſe of perſonal property, to 
one and the heirs of his body, 
veſts the whole intereſt. Page 

s | | 488, n. 


PERSONAL repre/entative. 


Vide ADMINISTRATION, No. 4. 
EXECUTOR, 


ſon is. 


345, 340, K n. 


pf f pLAINT. 
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PLAINT.- + 

Vide MarSHALSEA os; | 
PLANTATIONS. 
Vide ADMIR 1 LT , No. 1. 


Bax EKRuP TT, No. 11. Ja- 
MAICA. | 


PLAY. 
Vide Gann. 

PLEA pleaded, 
The time of plea pleaded is to 


be reckoned from the date of | 


the entry of the plea on the re- 
cord, not from the time of its 


being delivered to the plain-| 


tiff. Page 108 


— 


1. Two affirmatives cannot make 


an iſque. 60 


2. Whenever new matter is in- 


troduced, the plea, &c. muſt 
conclude with a verification. 
e | Thid. 
3. Matter of defence happening 
after the action brought, if 
before plea pleaded Vide 
PL EA pleaded), may be plead- 
ed in bar, 105 to 108 
4. The proſecutor may reply to 
a return to a mandamus. 154 
5. On a declaration that all an 
original /z/ee's eſtate came to 
the defendant by af/ignment, 
and a plea that a//, &c, did 
not come, &c. mode I forms, 
and iſue joined, evidence of 
an wnder-lea/ſe will not ſupport] 
the iſſue. 174 to 178 


6. Nor will evidence of an aſ- 


fſignment of a// the original 


lefſee's eſtate in part of the de- 
miſed premiſes. Page 176, n. 


7. Attornment, ſince the ſtatute 


of 4 An. cap. 16.4% 9. need 
not be awerred, in a declara- 
tion in covenant for rent. 270 
8. Nor in an avowry. Thid. 
9. In treſpaſs for a tortious 4% 
* treſs for rent, by 11 Geo. 2. 
cap. 19. F 21. the ſpecial 
matter may be given in evi- 
dence on a plea of the general 
Mie. | bid 
10. A juſtice of peace, conſtable, 
Sc. being ſued for what he 
has done by virtue or reafon of 
bis office, may plead the ge- 
neral iſſue, and give the ſpe- 
cial matter in evidence. 294 
11. 24, Whether, wherever a 
defendant is permitted by ſta- 
tute to give the ſpecial matter 
in evidence, under the general 
ue, the plaintiff is not alſo 
entitled to give every thing in 
| evidence, which may rebut the 
ſpecial defence ? 158 
12. In an action on a bill of ex- 
change, if there is a plea of 
an «/urious agreement, and that 
the bill was given in conſe- 
quence thereof, the plaintiff 
may trawerſe the ufurious a- 
greement, and conclude with 

a verification. 412 to 414 
13. When the whole of the plea 
'1s denied in the replication, 
the concluſion ought to be to 
the country, but if a particular 
allegation is ſelected and de- 
nied, the concluſion ought to 
be a verification. 414 
14. If a perſonal repreſentative 
pleads plent adminiſtrauit præ- 
ter a certain ſum, and af- 


terwards, to another action 
brought in the. ſame term, 
plenè adminiſtravit præter the 
ſame ſum, and, as to that ſum, 


ſtates, 


16. But if the defendant plead 


20. And that part need not be 
ſer forth in c verba, but 


21. In debt by an informer a- | 
gainſt a fberiff*s officer, if the (6. Nor the tenure under which 


ed 2 2 | i ” * 
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ſtates, that he had confeſſed i- 


in the other action, this is 
good bar. Page 435 to 435 
15. In covenant for rent, againſ 
the defendant as af/ignee of al] 
the leſee's intereſt, Oc, by vir 
tut whereof he. became, and 
fill xs poſſeſſed, &c. if the de- 
. fendant plead, that all, c. 
did not come to him by aſ- 


ſignment, and that he did not 


become pe, Ec. it is good 


evidence to ſupport the plea, 1. The ancient form which is 


that the aſſign ment was by 
way of mortgage, with a clauſe 
of redemption, and that the 
_ defendant has never taken ac 
tual poſſeſſion, and this, al 


NCIPAL MATTERS. 


ſary to have ſtated the judg- 
ment. Page 643, & n. 
Vide BAN KRUPT, No. 27 Crr- 
TAINTY, No. 4. Oye, No. 
3. SOLVIT poft diem. 


PLENE adminifiravit præter. 

Vide PLEADING, No. 14. 
POLICY of Inſurance. 
ſt1}l retained is in itſelf very 
inaccurate, but has been re- 


duced to certainty, by length 
of time, and a variety of diſ- 


cuſſion and deciſions. 257 


though the mortgage is for-|2. Vide INSuRance. 


feited. 438 to 444 


an aſſignment. over before the 


rent accrued, it will not be a. ide Poor-raze, RELiee, Ser- 


good replication, that the aſ- 


lignee over never took actual|_ 


- POORRATE. 


_ poſſeſſion, without adding, that 
the aſſignment over was by 


POOR. 


TLEMENT. 


way of mortgage. 444, n. tolt. A rate cannot be made for 


446, n - repairing or rebuilding a avor4- 
17. Or that it was colluſive ande 4or/e. | 111 to 113 
fraudulent, Ibid |2. Nor to re-1mburſe an owver- 


18. Nor is it a good replication 
in ſuch caſe (No. 16.) that 


ſeer for money advanced for 
the pariſh. 112 


the Hgnee over was a ferme z. If a rate appear to be illegal 


covert. 435 
19. In declaring on a deed (as in 
covenant) it is only neceſſary 
to ſtate enough of the deed to 


by the title, the court will 
quaſh it, though no ſpecial 
caſe has been ſtated. 111 to 


113 


ſhow a title to the a&#zon. 64204. Ju. Whether the herbage and 


pannage of a foreſt are rateable 


to the poor ? 289 to 292 


only according to the legal ef-\5. Uncertainty in the value of 


Feet or operation. 642, 737 


declaration ſtate a judgment, 
and f. fa, upon that judg- 
ment, both muſt be proved, 
although it might be unneceſ- 


property, is not a reaſon a- 
gainſt its rateability. 290 


it is occupied; whether in fee, 
for life, years, or by a keeper 
or ſervant, in lieu of ſalary or 
abages. 1bid. 
FF tt 2 


Property 


38. Lot and cope in the mines of 
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7. Property which does not lie 
in occupancy, according to the 
common law ſenſe of the word, 
may be rateable. Page 291 


| Derbyſhire are rateable. 291, 
| & n. 
9. Tolls are rateable. 291, 292 
10. The parochial aſſeſſments 
for the vicar of St. Michael's 
in Coventry eſtabliſhed by 19 
Geo. 3. c. 60. are not rateable. 
Bs 386 to 391 
11. But thoſe for the vicar of 
the Trinity in the ſame place, 
eſtabliſned by 19 Geo. 3. c. 
60. are. 391, n. 
12. A modus for 1ithes is rate 
able, . | 389 
13. If a landlord tender the rate 
for his /enant, the .cver/eer 
ought to receive it, and a wwar- 
rant ought not to be granted 
to diſtrain on the tenant. 410 
to 412 
14. Whether houſes ſhall be 
rated in a different proportion 
from land muſt depend on 
local circumſtances, and the 
court will not quaſh an order 
for rating them equally. 541, 
| b $42 
15. If any error in a rate affects 
the proportion payable by 
every perſon rated, the rate 
muſt be quaſhed it 2970. 542 
16. Settlement by rating. Vide 


SETTLEMENT, No. 5,14, 15. 


POW ER, 


3. A leaſe tocommence from the 
day of the date is good under 
a power to grant leaſes in poſ- 
ſeflion only, and not in rever- 


ion. 53, N. 


2. Though a tenant for life 
with power to grant /ea/zs in 


poſſeſſion for 21 years, convey 


6. 


-_ ; 


ty for his life and the ſurplus 
to himfelf, he may ſtill grant 
leaſes agreeable to the terms 
of the power. Page 279, 280 
3. Powers are to be conſtrued in 
the ſame manner in a court of 
law as in equzty. 280 


& n.|4. An eſtate being conveyed, by 


a marriage-ſettlement, to truf- 
tees to the uſe of the ſettlor 
(the huſband) for life, with 
remainders over, and with a 
power to the ſettlor with the 
conſent of the truftees to re- 
voke all the uſes in the ſettle- 
ment, and the ſettlor having 
ranted an eſtate for his own 
ife for valuable confideration, 
in the ſettled eſtate, a revo- 
cation ſubſequent thereto of 
all the uſes, executed by him 
with the conſent of the truſ- 
tees, and a conveyance of the 
eſtate, to a purchaſor for va- 
luable confideration alſo, but 
with notice of the prior grant 
for the ſettlor's life, ſhall not 
affect the intereſt granted for 
his life. | 460 to 469 
5. Where 7enant for /ife has a 
power to grant /ea/es in poſ- 
ſeſſion, but not by way of re- 
wver/ion or future intereſt,” a 
leaſe per verba de præſenti is 
not contrary to the power, 
though the eſtate at the time 
of making the leaſe was held 
by tenants at will or from year 
to hear, if, at the time, 
they rece ved directions from 
the grantor of the leaſe to pay 
their rent to the leſſee. 544 
0 554 

Under a power —-to ** ſeaſe 
© all nanors, meſſuages, lands, 
K Kc. ſo as there be reſerved 
as much rent as is now paid 
* for the ſame”---ſuch parts 


his life. eſtate to pay an was 


of the eſtates enumerated in 
| the 


! ͤĩ³ ð Ru i Seal 


cd 5s 5a 


vv 
U 
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the power as have never been 4. The court will grant a new 
demiſed may be let. Page 544} trial under particular circum- 


to 554 


ſtances, after the four days 


7. But, in a family /ettlement of | are elapſed. 162, 163 
an eſtate conſiſting of ſomeſy. And at any time before judg- 


ground always occupied with 


the family ſeat, and of lands 


let to tenants upon rents re- 
ſerved, the qualification an- 
nexed to the power of leaſ- 


ing, that the ancient rent 
«© muſt be reſerved,” excludes 
the. manſion houſe and lands 
about it never let. 552 
8. Where a qualification annex- 
ed to a power goes in deſtruc- 
tion of the power, the law 
will diſpenſe with the quali- 
fication. - Oi 7. 
9. Qu. If a leaſe under a power 
by which the leflor muſt re- 
ſerve the old rent, would be a 
Fraud on the power, and woid, 


although the old rent were| 


reſerved, if the covenants in 

the new leaſe were leſs advan- 

tageous to the reverſiorer than 

thoſe in the former leaſes ? 544 

P do 554 

10. Vide Covenant, No. 3 
W1LL, No. 27. 


PRACTICE. 


1. On a rule to return the paper- 
book on a particular day, it 
muſt be returned ſome time 
in that day, otherwiſe the o- 
ther party may fign judgment, 
without waiting till the open- 


ing of the office the morning| 


following. 187 


2. When cauſe has been ſul-| 


pended a year after it was at 
ue, the defendant is entitled 
to a term's notice of trial. 71 


3. But not when he himſelf has 


ſuſpended the. cauſe by an zz- 
Junction. 71 & n. 


met:k, 766 
6. The court will order a avar- 
rant to confeſs judgment to be 
delivered up, if obtained by 
fraud, before any uſe has been 
made of it, 186 
7. On zotice to execute a aurit of 
enquiry at acertain-hour, the 


party is not tied down to the 


preciſe time fixed by the no- 
tice. 188 
8. If a party is arreſted by bill 
of Middle/zx out of that county, 
the proceedings will be ſer 
aſide for irregalarity. 369 


9. When a party againſt whom 


an attachment is prayed, po- 


ſitively denies the charge by 


aſidavit, the court of King's 
Bench always refuſes the at- 
tachment, without entering 
into the merits, or the credit 
of the parties. 498, 499 
10. The court of Chancery in ſuch 
caſcs (No. 9g.) goes into the 
truth of the charge. 4.98 
11. On a plea of coverture, and 
Derdidt tor the defendant, the 
huſband cannot have execution 
for the cs without a ci. fa. 
614. 615 

12. A motion may be made in 
arreſt of judgment after a rule 
for a new trial has been diſ- 
charged, and at any time be- 
fore the judgment'is entered. 
= 717, 718 

13. Vide LATITAT, No.1. 


PRE MT 


Vide INSURANCE, No. 18, 19, 


34. 38, 39, 409, 41 42, 43 


1 


44, 45 5 
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PRESUMPTION of /aw. 
1. Where a plaintiff has ſtated 


his title defectively or ae. 
| 


curately, it is preſumed, after 


NCIPAL MATTERS. 
happens to be on board a man 

of war when ſhe takes a prize, 
but does not belong to her 


complement, ſhares only as a 
paſſenger. Page 3 10 to 314 


verdict, that all circumſtances 2. The regulation of the diſtri- 


neceſſary to ſupport his ac- 
tion were proved. Page 658 


- TuePLicarion, No. 1. In- 
SURANCE, No. 35. MorT- 


bution of prizes by ſtatute 


and proclamation. 311 


2. Vide Ass uursir, No. 6 3. All queſtions of prize at ſea 


belong excluſively to the ju= 
riſdiction of the Admiralty. 572 


GAGE, No. 8. ORDER, No. 
1. . 
2. RETURN, No. 4, 5 


PRINCIPAL in the ſecond de- 


gree. 
Vide Mx DER. 


PRINCIPAL and agent. 


Vide Ac r, No. 2. ArTrok- 
; NEY, No. 16. N 


PRINCIPAL and ſurety. 


4 Vide BANKRUPT, No. 8. 


PRIVATSEER. 


When there is a joint capture by 
ſeveral privateers, they are to 
{bare in proportion io the num- 
ber of men in each. 298, 299 


PRIVILEGE. 


Vide Ball, No. 1. BILL of ex- 
change, No. 8. OxrorD, 


X IVI TF. 


Difference between privity off 


 e/iate and privity of contract. 


4455 n. 736 


PRIZE. 


1. A captain of marines _— 


15. The common 


to 591, 591, n. to 597, n. 


REMAIN DER, No, 1,4. The Aamiralty court may give 


reparation in damages for per- 
ſonal injuries received on a 
capture as prize. 572 to 591 
5. When a capture is made at 
land by the aſſiſtance of a 
fleet, all queſtions concerning 
the property captured belong 
excluſively to the juriſdiction 
of the Admiralty court. 591, 
n. to 597, n. 
juriſdiction of 
the Admiralty is limited to 
things done ſuper altum mare. 
„ 586 
7. But in matters of prize the 
juriſdiction depends not on 
. locality but on the ſubject- 
matter, which is governed by 
the jus Belli, and not by the 
rules of the common law. 
„ Ibid. 
8. Vide PxIvaTEER, Ranson, 
No. 5. | | 


PROBABLE cauſe of ſeizure. 
Vide AePEAL, No. 5. | 
PROBATE. 
Probate is neceſſary before Aa 
ill of perſonal property of a 
feme covert, authorized by a 


power, can be given in evi- 
| atnce. 623 


; 


; P R O- 


1. Q. If the drawer of a pro- 
2. Vide AcKNOWLEDGMENT, 


2 PROUT patet per recordum. 


- 
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PROCESS, 


Vide DisTREss, ExtcyTioOn, 
ExTEN T. 


PROCTOR. 
1. A proctor cannot ſue in the 


ſpiritual court for his fees. 
| Page 607 


PROFERT, 


Vide ADMINISTRATION, No. 3. 


PROHIBITION. 


1. A prohibition does not lie 
after ſentence, unleſs the want 
of juriſdiftion appear on the 
face of the proceedings. 363 


to 365 
2. The court will grant a pro- 


hibition if a proctor or other 


officer of the ſpiritual court 


| ſue there for his fees. 607 
3- The court will not put the 
arty to declare 1n prohibition, 

af they are clearly of opinion 
againſt granting the prohibi- 
tion, becauſe the ſame ap- 
plication may be made to the 
other courts 397, n. 


PROMISSORY Nee. 


miſſory note is entitled to days 


| 


2. Vide PROHIBITION, No. 2. 


4% PURPORT.” 


The ſenſe of the word: “ pur- 
porting“ in an indifment. 
Page 287 to 289 


. GNI — —— 


2 
QUARTER Sens; 
FIDE Abend No. . 


- BasTaRD, No. 3. RE- 
LIEF, No. 3. 


QUE vfate. 
A copyholder cannot preſcribe 
in a gue eſtate. 687 


QU I TAM aims. 5 


Vide AMENDMENT, No. 6. 
ExCcHEQUER Chamber, No. 


2. LIMITATION of actions, 


No. 1. | 

QUI TAM informations, 
Vide INFORMATION, No. 1. 

Quo WARRANTO. 


Vide Cox PORATION, No. 7. 


KY — 


of grace. 62, & n. 


No. 3. BiLL of exchange. 


Vide JuDcMENnT, No. 5. 
PURCHASE. 


Vide Dzviss, No. 1. Heirs, 
No. 3; 


3 
RANSOM, 


eing re-taken with the 


board, but the bill being ſe- 


creted, 


1. K N enemy's ſhip which has 
Atlanten a Britiſh veſ- 
el, 


hoſtage. and ranſom Fill on 


- 
we. 
"XJ 
3 DB 

* . 

: 
= 


A TABLE or T PRINCIPAL MATTERS; 


creted, and not delivered up 
to the recaptor, the originai 


RE BUT. 


captor may recover in an ac - 1. Parole evidence may rebut a 


tion of a//ump/it on the ranſom 

bill. Page 619 to 626 
2. And it is no objection (at 
leaſt on the plea of 2 a/- 


Jumpfit) that the plaintiff is an 


Thid. 


alien enemy. 


3. The death of the hofage does| 


not diſcharge the contract. 621 
4. Qu. If the captor being 
called upon by the recaptor 


Page 
| 26, 39 
2. Vide PlEADñI No, No. 11. 
WiLL, No. 1. | 


RECITAL. 
1. The word- *« aforeſaid” im- 


plies, and binds the party to, 
an exact recital. 


reſulting uſe, or equity. 


to deliver up all the ranſom{z. So does the word *©* tenor. 184 


bills he has on board, tells 
him that he has done ſo, and 
ſecretes one, whether an ac- 


3. But the words “ in manner 


and form following, that is to 
ſay, do not. Thid. 


tion can be maintained upon|4, Vide MisxgcIrAr. 


e 626, n. 627, n. 
u. If contract: of ranſom 
do not belong excluſively t 


' RECORDER of London. 


the juriſdiction of the court{/ide ATTacuMenT, No. 2, 3, 


of Admiralty as ariſing out o 
prize, and governable by the 
Jus belli? 627 n. 
- 6. The ranſom of Britiſb ſhips 
on 054 taken by the enemy is 
made void, and prohibited un- 
der a penalty of gool. by 22 
Seo. 3. c. 5. 


RA NT E. 


15 Rate for repairing a ig 
way. Jide Hicawar, No. 1. 


2. Rate for the relief of the 
Poor. Vide Poox- rate. 


RATE ABILIT v. 


Fide Poox- rate, No. 4, 5, 6, 
7, 8, 9, 10, 11, 12. 


READER-SHIP. | 


2%. Whether a reader-fhip is ap 


. ecclefiaſtical preferment? Yide 


Ibid. : | 
22. Parifs regiſter. Vide Cop v, 


CERTIFICATE, No. 1, 2. 
CusToM, No. 10, 11. 


REGISTER. 


A regiſter of the ſpiritual 
court cannot ſue there for his 
fees. 607 


No. 1. Evipence, No. 12. 


RELEASE. 


1. A releaſe executed by an in- 
tereſted party, makes him a 
competent witne/7, though the 
releaſee refuſe to accept » 

\ 13 


13 
2, If a defendant who 15 ſued 


by a lanalord in the name of 
his tenant, procure a releaſe 
from the nominal plaintiff, 
the court will order the re- 
leaſe to be delivered up, and 
permit. the landlord to pro- 
ceed in the action. 391, 392 


TITLE, No. 6. 


RELIEF, 


(4 


| + 
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„ 
1 Qs. How che pariſh to which 
a child belongs, but which 
lives with its mother for nur- 


ture in another, can be com- 


pelled to furniſh money for 
its maintenance? 10, n. 


to the pariſh for relief for one 
of his chilaren, but not for him- 
ſelf, is entitled to ſuch relief 
though he refuſe to go into 
the work-houſe ? 316 to 319 


3. QA. Whether the court of 


quarter ſeſſions can make an 
original order of maintenance. 
319, n. 

4+ No appeal lies to the guarter 
 feffions from an original order 
of relief by a juſtice of peace. 

| | 316 to 319 


REMAINDER. 


1. There may be croſs remain- 
ders by implication between 
more than two, 53. n. 


29 Definitions of a remainder. 


Page 726, 72 
8. The different claſſes of 2 
mainders. 487, n. 488, n. 
9. Fide WII IL, No. 30. 


REMOVAL of corporators. 


1h A. Whether one who applies ide CoxroraTION, No. 1, 2, 


3» 4» 5 | | 
REMOVAL of paupers, 


q 
1. Inſtances of informal adjudi- 
cations of the ſettlement in or- 
ders of removal which have 
been held ſufficient. 638 
2. Vide SETTLEMENT. 


RE NT. 
1. Rent cannot be ſued for in 
the court of conſcience in the 
city of London. 233 
2. Nor in the court of requeſts of 
the Tower Hamlets, Izbid. 
Vide Covenant, No. 4, 6, 7, 
8. Disrress, No. 1, 2, 4. 


2. But the preſumption 18 againſt 


them, when between more 
than two. Ibid. 
Wherever there is a previous 
freehold ſufficient to ſupport 
the limitations over as remain- 
ders they ſhall never be con- 
ftrued to be executory deviſes. 
3 „ 252729 
4. An event ſubſequent to a 
* evill may make that limitation 
an executory deviſe which on 
another event would have been 
a remainder, „ 


FEE-FARM, FEME Covert, 
No. 2. LEASE, No. 6. Sur- 
RIFF, No. 4. VARIANcx, 
No. 77 8, g. 25 | 


REPAIRS. 


1. Repairs of a ſhip done in 
England on the captain's cre- 
dit do not give him a lien bn 
the ſhip. 97 to 101 

2. He to whom the uſe of a 


thing is granted is bound to 


repair it, unleſs there is a ſti- 


* An executory deviſe upon the pulation to the contrary. 720 


veſting of a prior executory 
deviſe in poſſeſſion may be- 


come a remainder. 470 to 491| 3 
Qu. If ever granted when the 


6, When a remainder is li- 
'  mited after a remainder in fee, 


RE PL EAD E R. 


Me is found againſt the party 
tendering it? 380, 719, 721 


both mult be contingent. ya 


REPLEVIN. 


> r: >. re Do 
- - 
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REPLEVIN. 


Fide Cos Ts, No. 14, 1 
ING, No. 8. e 


REPLICATION. 


Vide Bail, No. 10. Bord, 
No. 2. CERTalnTY, No. 
2. CorroraTlion, No. 3. 
PLEADING, No. 13, 16, 17, 
18. 5 


REPRESENTATION is ge- 


licies of inſurance. 


Vide INSURANCE, No. 2, 3» ＋ 


16, 17, 23, 25, 26. 


REPRESENTATION, RE. 
PRESENTATIVE. 


Ha ADMINISTRATOR, Exg- 
EUTOR, | 


REPUBLICATION. | 
Fide WII I, No. 2, 7, 8, 29. 
REQUESTS. 


The court of requeſts in the 
Tower Hamlets. Vide CounT, 


No. 3. 
RESULTING . 
Fide FIX E, No. 1. "RenBur. 
RETURN, 
1. Suppreſſio veri is a good cauſe 
of action in à return to a 
mandamus. Page 153 


2. So, if the return is falſe in 
- ſubſtance, though true in 


5. PLEAD-| 


4. Preſumption and inteni{ment 

* . to be againſt returns to 

writs of habeas corpas. Page 
148, 149 

5. But in favour of returns to 

mandamuſes. ; 154 

6. Vide AmEnDMEnT, No. 7. 
Manpamus, No. 1, 2, 3, 


45 


RETURN e PREMIUM: 


Tide InsuRANnCE, No. 18, 19, 
38, 39, 40, 41, 42, 43, 44. 
45» SO 


RETURNING officer. 
vide Maron. 


ö 


RE VERSION. 
Zeaſes in reverſion. Vide Pow Ex, 


: No. by 4 F 


REVOCATION. 


Vide MorTGaGE, No. 15. 
| Power, No. 4. WII I, No. 
1. 2, 3, 4. 6, 7. 28. 


RIOT. 


If perſons riotouſly aſſembled, 
in part demoliſh. a dwelling 
houſe. and, at the ſame time, 
deſtroy goods and furniture in 
the houſe, although the jury 
ſhould find that ſuch goods 
and furniture were not de- 
ſtroyed “ by means,” or in 
conſequence,” of the demoliſh- 
ing of the houſe, the Hundred 


is liable under 1 Geo. 1. f. 2 


I. 


words, an action will lie. 
| 154 


3. The proſecutor may reply to 


; leid. 


cap. 5.4 6. to yield damages 
757 the deſtruktion of the gebe 
and furniture, as well as of 
the houſe. 673 to 681 

os 2. 80 


3 . 
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| 


2. 85, if the rioters in demo- 
liſhing the houſe, do damage 
to the garden, the hundred 


MATION, No. 1 I, TT, Max- 
IMS. VERDICT, No. 1. 


ſhall yield damages for the gar: 
den. Page 676, n. to 678, n 
3. Qu. If an action will lie on the 
riot act againſt the Hundred, 
beyond a 2 from the time 
when the damage was done ? 
674 n. 
for the felony 
muſt be com 


4+ A proſecuti 
ander that 


# 


menced within the year. bid, 
Qu. If 12 or more mult be 
engaged in the demoliſhing a 
houle, to entitle the party tc 
an action againſt the Hun | 


dtred Tia. 
6. The number of 12 is not ne- 
ceſſary to conſtitute a Felony] 
under the act. bid. 


RIS K. 


Vide InsURANCE, No. 14, 38, 
39» 40, 42, 44. 45, 46. 


RIVER. 


Vide NavicaBLE river, War, 
No. 2. | 
ROBBER, ROBBERY. 
Vide then and cry, * 
No. 2. 


ROLLS. 


| Mafter of the Rolls. Vide "IFN 
No. 3. 


R OMAN S | 
Vide Evipexct, No. 17, 


vide ConsTrucTion, Inzor- 
0 \ . $3. 8 : 4 


ide HusBanD, No. 3 


1 


_ 
SALVAGE. 
IDE IxsvxAxcx, No. 11. 

SCANDALUM agnatun. 


Vide Exc HRE ER chamber, No. 


4+ 
| S CIRE factias. 
Va- 


RIFICATION, No. „ 


SCOTLAND. 


Creditors in Scotland of a bank- 
rupt here wiil not be permitted 
to come in under the commi/- 
fron, unleſs they will abandon 
the priority they may have 
obtained againſt effects of the 
bankrupt in Scotland. Page 


| 162 
« SEAMEN.,” 


denſe of the word “ ſeamen,” 
in a policy of inſurance. 10 
to 12 


"SECURITY. 


1. If a perſon has two ſecurities, 
as a mortgage and bond, he 
may proceed on both, viz. 
for a forecloſure of the mort- 

ge, and in an action on the 
Ter at the ſame time. 401, 
402 


Vide Bax k RU T, No. 3, 4» 5» 
8. Gaminc, No. 1, 2. 
SURY, No. 4. 
. | SENTENCE, 


— — — — . ̃ — 


1 


3. If the maſter of an apprentice 


L 


* 
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Vide ADwiraLTY, No. 1. 3. 
SERVICE. 


1. Settlement by hiring and ſer- 
Vice. 
No. 6, 7, 8,9, 10, 11, 12, 
13, 21. CARS 

2. What will not be good ſer- 

vice on the fberiff, Vide Sn e- 
RIFF, No. 2. ” 


SETTLEMENT. 


1. The removal of a feme co- 
vert is prima facie, evidence 


Vide SETTLEMENT,|- 


NCIPAL MATTERS. 


column of landlords rated,” 
the tenant does not gain a ſet- 
tlement. Page 214, 215 
6. If there is a hiring for a year, 
and ſervice for part of that 
year, in the pariſh of 4. and 
before the end of the year, the 
ſervant removes with the maſ- 
ter to the pariſh of B. ſerves 
out the year there 1s hired to 
the ſame maſter for another 
year with an igęreaſe of wages, 
and ſerves N months 
longer in B. without any in- 
terval, he gains a ſettlement 
in B. 296, 297 
7, Two /ervices under different 
hirings may be tacked toge- 
ther, ſo as to make a ſufficient 


that the huſband's ſettlement 
is in the pariſh to which ſhe 

was removed. Page 45, 4 
2. "And this although it 1s not 
expreſsly declared to be ſo in 
the order for her removal, 
46 n. 


ſervice for a year, even when 
there has been an interrupt- 
tion between them, and an 
abſence from the maſter's 
houſe for part of a day. 297, 

| n. 

8. A hiring by the year to work 


die, and the executor, at th 


_  yequeſt of the apprentice, a- 


gree that he ſhall go to lv 
with another perſon, a ſervice 
of 40 days with ſuch perſon, 
before the term of the appren- 
ticeſhip expires, will gain a 
ſettlement. . 69, 70 
4. Though an apprentice is not 
ſtrictly afignable nor tranſ- 


by the piece, with an implied 
liberty, from the uſage of the 
place, to be abſent when the 
ſervant pleaſes, but not to 
work for any other maſter, and 
ſervice under it, are ſufficient, 
though the ſervant may have 
abſented himſelf at different 
times in the courſe of the 
year. 3019 to 322 


miſſible, yet, if he continue. A militia-man being hired for 


with an Hignee or a perſonal 


with the conſent of all parties, 
and his own, that will be a 
continuation of the appren- 
ticeſbip, to the effect of gain- 
ing a ſettlement. 


| 70 
. Though a zenant has actually 


paid the /and-tax, and his 
name is in the rate in a co- 


_  lumn of © occupiers,” yet, if 


the /andlora”s name is in a 


a year, with an expreſs agree- 


. wvepreſentative of his maſter, ment that he ſhall be abſen: 


on duty for a month, and, in 
lieu thereof, /erve a month 
over the year, gains a ſettle- 
ment, without ſerving the ad- 
ditional month. 376 to 378 
10. A certificated perſon having 
returned to the certifying pa- 
riſh, and remained there 18 
years, a ſon, who was born 
to him there, being hired, and 
Jerviny 
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ſerving for a year in the pa- 
riſh certified to, gains a ſet - 
tlement in that pariſh. Page 
| 402, 403 
11. When a hiring on the face 
of it neceſſarily appears to be 
for leſs than 365 days, no uſage 
to conſider the time ſpecified 
in the hiring as a year, will 


make it ſufficient for the pur-| 


poſe of gaining a ſettlement. 
| | 123.424 
12. But a hiring for a year from 
Mbitſuntide to Mhitſuntide, it 
ſuch hiring is according to the 
uſage of the country, is ſuf- 
ficient, although the ſpace of 
time ſhould be leſs than a 
year. 423 
13. A hiring on the day after 
Michaelmas, to ſerve till the 
Michaelmas following, is ſuf- 
ficient, ©* till Michaelmas”” be- 
ing incluſive. 424, & n. 


14. If the name of a former oc-| 


cupier, who, to the know- 


ledge of the pariſh officers, is 


fraudalently into 22 , he 
will not. gain a ſettlement by 
reſiding 40 days. Page 608 

| ro 610 

17. Perſons entitled to admini- 
flration or doauer, who reſide 
on the Hate, without admini- 
ſtration granted, or dower aſ- 
ſigned, do not gain a ſettle- 
ment. | 60g 
18. 2s. If a ſole next of kin 
would gain a ſettlement by 
reſidence, before adminiſtra- 
tion? 1 5 Ibid. 
19. A ſettlement may be gained 
by reſidence on a mere egui- 
table eflate, © Ibid. 
20. A mortgagee in poſſeſſion 


gains a ſettlement. 610 


21. When a ſervant has reſided 
part of the year in one pariſh, 
and part in another, at dif- 


ferentintervals, making, when 


added, more than 40 days in 
each, his ſettlement is in the 
pariſh where he ſlept the laſt 


night. 633, 634 


dead, 1s continued in the poor-[22. A marriage is void, and no 


rate, but the preſent occupier 
pays, he ſhall gain a ſettle- 
ment. e 54 
15. When the title of the rate is 
ſo much in the pound and 
the pauper's name is inſerted 
in the rate, and alſo, his year- 
ly rent, and he pays at che rate 
of 2s, in the pound, for his 
ſpecified rent, though nothing 
is written againſt his name in 
the column of ſums aſſeſ- 
, ſed,” this is a ſufficient rat- 
ing and paying, for the pur- 


pole of gaining a ſettlement. 


| 5099, 600 

16. If a man who is 7»/o/vert, 
has conveyed his ate to truſ- 
tees, for the payment of his 
debts, and afterwards, before 
the truſt is performed, gets 


4 


| 


ſettlement gained under it, if 
celebrated in a chapel erected 
fince 26 Geo. 2. (unleſs cured 
by 21 Geo. 3. cap. 53.) al- 
though marriages dz facto, may 
have been frequently celebrat- 
ed there. 634 to 637, & n. 
23. An e/tate being deviſed to 


truſtees, to be ſold to pay debts, 


and to divide the ſurplus, if 
any, between A. B. and C. 
A has an equitable intereſt in 
the eſtate, and by reſiding on 
it 40 days, gains a ſettlement. 


738 to 741 


24. Reſidence on an ate coming 


by deviſe, though under the 
value of zol. gains a ſettle- 


ment, a deviſe not being a 
purchaſe within the meaning of 


9 Gco. 1. cap. 7. Lia. 


25. Reſi- 


S = 42 " 9 . A 
_ — er Dey n — ——＋⏑⏑— 


"nj 7 bailiff, on a ff. fa. 1 


4. In an action againſt the ſhe. 


tent, the declaration need not 
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255 Reſidence on ſuch an eſtate 
(No. 24.) though the deviſed 
intereſt is only equitable, dil- 
<harges a EO. Ae 740 


? 


8 Er. 
Vide bar ter No. 6, 24. 
Cos rs, No. 10. 


s HE RIP r. 


the goods of A. take thoſe of 
B. an action of rreſpaſs lies 
againſt the ſheriff. 42 
2. Serwice of a rule to return a 
- evrit on the ſheriff's agent in 
town, is not good ſervice. 


404 
3. By the true conſt ruction of 20 


| 8 HI p. 


1. What debts con acted by * 
captain ſhall not be a lien upon 
the-ſhip. Vide Lien, No. 1. 


Iz. A captain can only hypothe- 


cate the mig! in foreign ports. 
Page 100 
3. Vide FR EIGHT, 211 
Vide CHarTER-party, No. 2. 
Vide ADMIRALTY, No. | 15 2. 
CosTs, No. 1. DamMaces, 


No. 1. 
SOLVIT poſt diem. 


Geo. 2. cap. 37. a ſheriff is not. O Whether the plea of ſolvit 


liable to be called upon to re- 
turn proceſs, unleſs within fix 


lunar months after the expi-| 


poft diem can be. pleaded to an 
action on an anzuity Sond ? 


Fos, 503, 504, 595, 506. 


ration of his office; and the day 
on Which he goes out of office 
is to be reckoned ꝓart of the 
ſix months. 446 to 448 


riff, for taking goods, without 
leaving the amount of a year's 


ſtate all the particulars of the 
demiſe, but, if it does, they 
muſt be proved as laid. 640 


SPIRIT A L court. 


1. An action will not lie for a 
malicious proſecution in the 
ſpiritual court, without ſhew- 
ing that the ſuit there is at an 
end. | $00 

2. Vide APPARITOR, PROBATE, 

PrRocTOR, . PROHIBITION, 
REGISTER: 


to 6444 


A ſheriff or his officer 1s not 


liable to an action, for arreſt-|. 


ing a certificated bankrupt, a 


peer, a diſcharged infolvent| 


debtor, or a perſon who took 
the benefit of 20 Geo. 3. cap. 
64. although the party is pri. 
vileged from arreſts 1 to 


6. Vide ATTACHMENT, x | 


4. ELgciT, No. 1, 2. 


STAMPS. 


alt. If the admiſſions of ſeveral 
perſons to the freedom of a 
corporation alt entered on one 
ſtamp, the admiſſion only of 
the firſt is good. 207 
2. So, if two or more defend- 
ants in different actions are put 
into the ſame affidavit to 


hold to bail, it is not good, 
unleſs 


— 
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unleſs (perhaps) againſt the 
firſt named. Page 207 


. 


1. All ſtatutes * part materia 
are to be conſtrued as one law. 
1 | 30 
2. It is an offence at common 
law, to obſtruct the execution 


of a power created by ſtatute,| 


and indictable, without con- 

cluding contra formam ſtatuti. 
SY 4428, 42 

3. But an indi&ment for an of- 

fence created by ſtatute, muſt 

conclude contra formam ſta- 

tuti. 5 | 428 


4. TABLE OF THE DIFFERENT| 


STATUTES CITED AND o- 
SERVED. . 


An. Regn. © 


9. (Magi. Cart) cap. 30, : 
'8 


p. 586 
52. cap. 14, Pe 181 


x EDwaRrD 1. 


13. A. 1. (Vim. 2.) cap. 
7 18, p. 457 

— = cap. 19, p. 520 

— — cafe zo, p. 421, n. 


766% 
— ft. 2. (ft. of Vinebeſter) 
cap. I, P- 678, & 
; No (a). | 
18. f. 1. (Weftm. 3. or 
Duia Empt.) p. 

604, 605. n. 


E 5 WARD III. 


1. . 2. cap. 2, p. 180 


13. l. 1. caps 11, p. 520 | 


An. Regn. EDñDwaRD III. 
28. cap. 11, P · 678, & n. 


Aa . 
RiCHARD II. 
2. A. 1. cap. 55 P · 337. & 
5 n. (4). 
6. cap. 5, p- 764 
13. f. 1. cap. 5, p- 592, n. 
15+ cap. 3, p. 98, n. 592, n. 
HENRY IV. 
75 . cap. 11, P» $92, n. 
HEN RT VI. 
23. cap. 9, p- goto 9 | 
— Cap. 15. p. 458, n. 
Henry VII. 


3. cap. 10, P · 683, n. 
723, n. to 725 n. 
19. cap. 20. p. 723, n. 

: 724, n. 


HEN AT VIII. 


cap. 5, P-180, & n. (g). 
cap. I, p. 34, & n. (e). 


cap. 28, p. 549,552,553 
cap. 30, p. 110 


22. 
32. 


33. cap. 39, p. 398, 399 
37. cap. 9, \ 3, 5, p. 224, 
* =" (z). 2. 

p- 711, 712 


Puitie & MRT. 


1 & 2. cap. 7, p- 243,844 
4 & 5. (priv. ach p. 386 to 391 | 


ELIZABETH. 


5. cap. 4+ p. 500, 501 
— cap. 9, \ 12, p. 535 to 
1 


14. Cap. 39, P. 29, 30. 


1 


8. cap. | 


"i k- 


4133. cap. 2, 
1 2289 to 292, 335, 
n 5 5 
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ana 
8. cap. 5, p- $92, n. 
13. cap. 1 b. 87 
1 cap. 8 » P- 224, n. (=). 
ee 
. 
ro cap. Ns p $49» 552» 


& n. (a) 557] 


pale cap. 29 · P- 519 | 
14. cap. 11, 2. p. 690, n. 


A. Reg. CHARLES II. | 
12. cap. 23e } 3oP- 533, Be 


— "eap. 24, ; 45» p- 390 


13. ft. 25 cap. . ! 


13814. 8 5 0 P- 183. 
ö 2 5 b. 335» 


15. ap. my Is p. 397» 


n 9 10, P. 346 5 13, p. 396, 
18. cap. 3. p. 9, u. \ 2. p. © 398, 399 
8 637, & n. (a).| 16. cap. 7, G3, p. 7145 n. 
— cap. 111, p. 552, & n.,. 715 
5 (a): p. 853 · 16& 17. cap: 3. p. 181 


27. cap. 4. 12. p- 690, n. 
— cap. 5, P- + 
— Cap. 8, p- 337, 330 
— caſh 13, p- 448, 

(e). 6787 5 22 
31. cap. 5 p-. 223, n. 
p. 111 to 113, 


336, 410, n. 


JA EI. 


1. cap. 15. Pe 87, 232, ow 


— — cap. 8, P» 61, 111, n. 
22 & 23. cap. 9, \ 136, or 149, 
„ p. 750, & n. (a). 
n. — — cap. 25, P. 29, 30, 53. 

FEN | 331 ; 
29 99* cap. 3» J, P- 4 

| b 232, & 5 Ee 
p. 232, n. \ 7, 

„ 

$4» P · 407 


5 WILLIAM & Maxr. 


| 31. cap. 1, 


J . 234,235, n. U 2. 1. . 2, oY 2, (Bill of | 
P. 283. $6. p. rights) 9. I. arts 
250,n.(a).251,} ... © $6 Ps $71, & n. 
4 N e, 05 ; 8 
a ed 95 P+ 190, n. \ 1, ca , 2, P P- 
. cap. 8 8 5 267, 2 5 | 


7 · cap. 5, b. 294, 29 
21. cap. 16, P». 300 8 


— Cab. 17, \ 2, p. 713 
— cap. 19. 5 11. p. 303 
| - to.306 : 

Cnartes I. _ 


3. cap. 1. 9 6. p. 407, & n. 
(5). | 


nA. LEs II. 


13. . 13, C2. p. 713 


IS 


EN cap. 117 You p. ä 


— cap. es 688 
14. cap. 28 * 604, & 


). 5 13» P · 
T- & v. 34» 
p · 604. & n. 


485. caps 24, p- 180 
LL e 20, P+ * 


WikGian u.. 


7 7. cap. 3, p. 8 5 61. 


ee e, 
4 0 7. e 
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7. cap. _y F 11, p. 569 
8. cap. 9. 5 9, P. 497+ 5 


7. cap. 32. p. 180 1 | . 


88.9. cap 11, p. 49, 50. J 8, 
p. 503 


— cap. p-. 297, En. 
13. cb. 9 799.917. ts, 
15 - * 


AN N E. f 
1. . 1. caps 1. 58, p 
of | T's 


(a). 


— fb. 2. cap. 3»/P+.491, v. 


3 & 4. cap. 18, P- 179, 180 
4+ cape 3» P 


8 575. 
p- 267, 268, 269, 


4* 5. cap. 16. x 7 683, n. 


1 512, p- 502, 
505% 


30oz, 


504. 
7 SY 


17» p- 98, 
5. tap. en, 
& cap. 37» p. 585 ü 


19, p. 397» 39%, 


$5 3 397, 398, 
— cap. 1 8 1, p. 640 to 


644, 713, 715» 


\ 2, P: 071, „ 


| n. (6). n. (c). 
9. cap. 11. 47, p. 533 


— cap. 20, p. 3 151% 
8. p. 382 


152, 
| to 386 
— cap. 21.\ 7, p- 397 
— cap. 27. p. 585 
. 2, 937, p. 
$33 


—f 2. cap. 16, p. 2235 K 
n. (wv) 224, | 


225,713, 4% 
715 


Gon ok 1. 


3. n. 59 L 


1. fr. 2. cap. 5 $ 6. 5.419, 


. J 4, 6. 8. p. 
67 30 68 1,676, 
n. to 678, n. 


ap 3. cap. 11, p. 29, 30 


5. cap. 13, p. 61 
ö. r 
531, 533. 922, p. 
| $31» 532, $ 31, 
1 P- 587. & n, (a). 
7. cap. 31, p- 159, & n. 
; 9,6 2. p. 045, & 


9. cap. 7: p. 738 to 741, 


1 


4. p- 112, n. (). 


28 317 to 319, 98. 
| p · 183. n. (7). 
— cap. 22, p. 678, n. (3). 


12. cap. 29, p · 20%, n. (2). 


G II. 


1. H. 2. cap. 16. 3: p. 
| „„ 
2. cap. 23,9 23, p- 189, 


n. 190, 5 


a — cap. 24, p. 155 16, 9 


4. P. 410, n. (a). 


. 35, P. 17 


4 cap. 28, p. 167, — 
6, p. 54 
S cap. 27, p. 207, n. (5). 


— cap. 30, p. 155 to 160, 
| | 216 to 218, Fg, _ 


p. 471049, ii. 
p. 669, l | 
n. d 28, p. 393» 
9029, p. 56 3.40. 
b. nen, 


6. cap. * P- 8. 

8. cap. 16, p 678, n. (a) 

Un: cape 19. 14, p. 234» 

9 18, p. 168, 8. 

643, & n. (4). 

19. p. 267, f 21, 

: F P- 270, & n. (a). 

| 12. cap. 13. 96, p. 189, n. 
190, n. 


17. cap. 5 | 
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4s  Regn. | 


z 


3 25. cap. 330 is 6.5655, 
29. cab. 2270 27 "ny : 


75 cap. 34. G2, p. 597. R 
n. & n. (a). Y 
25 cap. 4 Pe. 103, 104 
N 37 P- zol, en. 
. 302, 481 t 


455 
20. OFT, 37» p- 446 10-448 
21. cap. 3» P - 207s n. hs 
2 cap. 11. P · I 1 
1 cap. 27, p. 366, & 
05 5 1. p. 367, 


— cap. IS 4233 n. «| 
| u n. (4) 234. & 
n. F 20, p. 250, 

* 8. (al. d 


*. ** 8 * 


* cap. 33. p · 234, 235. 
35606, 


367, I, p- 
NA 367, 8 n. (x 4. 
1 p-251,369, . 919, 
4 p- 2517 431, 4 4320 
24. 52 42. P. n 
p- 66, 


2 
1 nnn 


e n. (9). 
39. cap. FS 407 


=}, cap. OL 73» P+ 0 48 


a. eu. 28, þ 13. 5. 67 to . 
„ 


69. 'S 


6 


4 


. tap. 2+ 32, p. 604, & 


u. (a) 0 3 

EY p. 408, 5 2 Vl 

4523s b . BY: 
e). 

— cap. 15. p- 103, 104 

— cap. 14 P- 499, 500 

— cap. 30, 13, p- 651, 

&n. (a). | 


Gosen II. .-. Regn., 
"9 Cap, 78,0 


3 wh 13s 


8 E on 0 s III. | A 


Georce III. 

13. cap. Gl, p. 203, n. 
4 47» Þe 
405, 406 


14. cape 91, p. 425 to 429 


10. cap. 5, P. 241, 242 
— cap. —5 . 93 | to 97. 


17. cap. "IR p. 425 10 429 
— cap. s P · 467. n. 
— cap. 46, 55 4 o 16, 9 

18. E. be i 
6 - P. 455, 4564 14, 

P. 456, 372 40, 
41, p. 644, 645, 

& n. 646, 137, p- 
- 581, & n. 1. . 
ot cap. 60. p. 570, & n. 

19. cap. bg > 497 & 
C , P. > n. 
e (a). $ 26, p. 408, 
n. (2). 31. p. 
408, n. (6) \ 37. 
deer n. (c) $ 

» P- 407. 


| — e. 25 5. 587 1 


— cap. — p. 386 to 391, 
& n 


e. 67, p. 7 p- 
1 97, n. & n. (c). 
1 435. 624. \ 67, 


p-. 625 · 
20. cap, 12, \ 26, p. 408, 
; 9; G. 31, p. 
408, n. (6). 4 37, 
P- 408, n. te). , 
71, p-. 469, & n. 
* \ 77» p. 498, 
(e) F 79. p- 
14 55 & n. (c). 
— cap. 64, p. 646 (0 652 
21. cap. 53, p- 037, n. 
22. cap. 25, JI, 2, 3» p- 
627, n. 


_ STOCK, 


The captain of a ſhip has not a 


Vide Banxsurr, oy 8. 


| Joſtawevs of what ſhall be POE 


vnd 
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5 $07 £95 5090 


$TORES, 


lien on the ſhip for ſtores an 
; proviſions. farniſhed on his 
"TOS: 97 to 101 


SURETY. 


| SURPLUSAGE: 


ed ſurpluſage. * ADuI 
'  NISTRATION, ALLs- 
GATION, IN6, 1. Jobengar, 
No. 5 | 


A ſurrender exccered by a 
5 removes the objection 


N 13. 2 
. 29. | 


sro ck. 73 by 
F 
1 * on e 1 n lie PR 
| i the Bank, &c. for re- PTDE Lanp-tax. 
fuſing to trauiſer ſtock. Page|”. 9 3 
| os togog TAXATION of coſts. _ 
2. Stock given by will does not 
veſt immediately in the lega- Vide. A&tnr, No. 1. ArTtor+ 
tee, but in the executor o NEY, No. 2, 3» 4- Cosrs, 
r r in truſt for him.] No. 8. 5 


TENANT. 


i. Tenants in ancient demeſne 


are exempt from ſerving on 7u- 
ries in the courts of common 
law. Page 181 
2. Vide Cus rok, No. 4. D- 

MAND, No. 1, 2, 3. Dis- 
' TRESS, No. 1, 2. Poox- 
"rate, No. 13.  RfLeaye, 
No. 1 N 


TENDER. 


[ide Corrs, No. 9. 


«TENOR. 


The welt 4 tenor binds thi 
party to a literal recital, 184. 


TESTAMENT, T ESTA 
e TOR. ha 
ide WI LL. 

< TILAY: 


[inſtance where the expreſſion 
« till fuch a day, includes 


of intereſt, although the ſur- the day. 424, & n. 
renderee refuſe to rept it. 8 5 
T 5, 136 TILLAGE. 
2. Surrender of l Vide 
The ſfatute of tillage. Vide Li- 


1 of actions, No. 1. 
G.gg2 TIME. 


A TABLE or ras PRINCIPAL MATTERS. 


TIM E. 


The time allowed in — 
caſes by fatute, conflirudio 
of law, or the rules of prac- 
tice. Vide Hug and cry, 
Hunpzep, No. 2. Insvg 
ANCE, No. 36. Moxrn, 
Pia Tr SHERIFF, 
No. 3. + | 


TI T LE for holy values. 
1. The form of one. Page 137 
23. The nature thereof exp ained. 
137 (0.1143 
3-If the title jsan appojntment to 


be curate of the fector church 
—till otherwiſe provided o 


_ ſome ecclefraftical preferment, 


or, for fault by him commit- 
ted, 
party cannot be removed with- 
out canſe, while the grantor 
| remains rector of that pariſh. 
| 137 to 95 
4. And be may bring aſſump/it 
againſt the rector for the ſa- 
lar. Thid. 
5: Bot, if the rettar is Zonã fide, 
referred to another living, the 
* prefered ceaſes. 342 to 1 3 
6. A reader /hip is not eccleraſti- 
cal preterment within the 
meaning of ſuch a title. 137 
to 142. 7 


* + 


1 


TOLLS. 


Tolls | are rateable to the poor 
| 291, 292, En. 


| 


TOTAL * 1 


. Fide Insurance, No. 10, 11, 
L 2 "4 + 


= 6 *2 „ i 
. - 


lawfully removed—theſ - 


TOWER Hamlets. | 


The court of the Tower Hamlets. 
Vide Court, No. 3. £ 


. 


, {ide STock, No. I, 


- TR AV ERSE. 


Though in gen eral, a traverſe 
_— to conclude with a weri- 
fication, yet, when it denies 
the wh 3 ſubſtance of the 
plea, the proper concluſion is 
* ak * Page ga, n. 


413, n. 
TREASON. 


1. A party. indifted for bigh 
treaſon is entitled to a copy of 
the indictment, and 'lifts of 
witngfſes for the Crown and 
of the jurymen who are to be 

returned on the panel ten 
gays before his arraignment. 

569. & n. 570, n. 

2. It is bigh treaſon to attempt 

by intimidation and violence 

to compel the repeal of a law. 
0 

. The method of 8 
a trial at ww for high 1 
f Ibid. 


- TRESPASS vi & arm. 


aſs will lie againſt the 


1. Treſj 
af if his officer take the 
goods of A. on a AH. fa. againſt 
choſe of . 40 to 43 


2. Banlrrpiq i is not a Sar to 


treſpaſs 
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treſpaſs for me/ne profits. Page 
: "v2, 09 
3. Treſpaſs will not for an 
impriſonment which was mere- 
ly in conſequence of the cap- 
ture of a ſhip as prize, al- 
though the ſhip ſhall have been 
acquitted, 72 to 591 
4. Qu. If it will lie for unneceſ- 
ſary perſonal ſeverity by the 
raptor? CEE » 7 We x, 
5. The defendant may call "1, 
ſelf of the defence of capture 


NCIPAL MATTERS. 


aſſiſt the other party, by put- 
ting off the trial. Page 403, 
pas 404 
6. The grounds for granting a 
trial at bar. 420, 421 
7. The court may lay the party 
applying under the terms of 
paying bar cofs and receiving 
only ai prius coſts, Thid. 
8. Where a zz trial has been 
granted, and nothing ſaid in 
the rule about the ces of the 
firſt, although the ſecond ver- 
dic is for the ſame party as 
the firſt, he ſhall not have the 
coſts of the firſt trial. 421 
9. Vide PRACTICE. No. 4, 5. 


TROVER. 


1911+ If a horſe is given in exchange 


for another which is awarranted 
ſound, and proves unſound, 
trover will not lie for the 
horſe given in exchange. 24,n. 


- [z. A demand againſt a bankrupt 


cannot be /er of, in an action 


of trover by his aſſignees, for 
a converſion ſubſequent to 
the bankruptcy. Ha 


TRUST, TRUSTEE. 


Vide EjecTMenT, No. 3. E- 
QUITABLE Hate. INnSOL- 
E. 


| 


VENT debtor, No. 3. Sroo 
No. 2. WiLL, No. 28. 


Te as prize on the plea of the ge- 
of neral iſſue. 572 to 591 
6. Treſpaſs will not lie againſt 
* the Serif or his cer for ar- 
2  refting a certificated bankrupt, 
ws 67 _ a diſcharged in/olvent, 
ons Se. 664 to bg2 
7. Tnftances where a man may 
Jig going on another's land. 
8. Vide Cos rs, No. 16. Pl Ad- 
gh ing, No: 9. 5 
&o „ 
bs TRI AI. 
3 1. When the cauſe has been 
* ſuſpended, after i ue joined, 
5 = for above a year, the defen- 
24M dant is entitled to a term's a0. 
2 tice of trial. 71 
5080 2. Bet not if he himſelf has 
$70 ſtopped the plaintiff by a 
0 wit .  injundtion. | Ibid. 
7570 3. The ſame exception to the 
ak rule holds in the court of Com- 
mon Pleas. 71, n. 
; 4. Inferior courts cannot grant a| 
5 new trial. 65 
"wp 5. If a party refuſe. to conſent 
| the to the examination of a u 
e the neh: to an eflential fact, by 
gainſt commiſſion, when his preſence 
to 43 cannot be ied, or to 
5 4 admit the fact, tlie court . | 
re1pas | 


 UNDER- 
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| 


TENANT. 


DDE Covenant, No. 4 
ae No. 4, 5. 6. | 


A 
— 


UN DERWRIT ER. 

vidi Insu xa 
UNIVERSITY. 

Vide Ox rox v. . 


Ds E. 


1. A declaration of uſes not in 
writing will rebat the reſulting 
uſe to the conu/or of a fine, in 
favour of the conu/te. Page 25, 
F247 | "> 20 


2. Uſes zd truſts were origi- 
- nally the ſame. © 744 
Fige Fixes, No. 1, 2. : 


USE and occupation. 


Vio Court, No. 1. 


USURY. | 
1. If there is an agreement to pay 
legal intere/t, and a premium 
is paid down, over and above 
the intereſt, the agreement is 
uſurious and woid. 223 to 

| | 225 


3. Therefore, an action 


4 


A. 2. cap. 16. is not incurred, 
5 if the premium itſelf does not 
exceed legal intereſt, nor till 
more than legal intereſt is 
actually received. Page 223 to 
225 


be brought for. the penalty, 
though more than @ year has 
. elapſed fince the payment of 
the premium, if it is not a 
| year ſince what has been paid 
exceeded legal inter. Ibid. 


4. When upon a negotiation for 
| a loan of money, the leader 


ſays, he cannot advance the 
money, but will furniſh goods, 
which the other takes and 
ſells, if the ſecurity given is 
for a ſum of money, made 
ayable at a future day, great- 
y exceeding the value of the 
goods and 5 per cent. intereſt, 
this is an uſurious loan, and 
the ſecurity and contrad? are 
both word. 708 to 712 
A bill of exchange given upon 
an uſurious contra is void in 
the hands of an indorſee, tho 
for valuable conſideration, and 
without notice, 713 to 71 
Vide PLEADING, No. 12 


VALUABLE confider- 


ation. 


7D E B1LL of exchange, No. 
3» 5, 9, 13, 14. DEcaree, 
No. 1. Equviry, No. 1. 
GAMING, No. 3. JuDG- 


2. But the penalty under 12 


Ann 
9 1 


MENT, 


may 


A TABLE or Tur PRI 
ur, No. 6. Powzs, No. | 
4+ | en 


VARIANCE. 


1. Where a word is mi? recited 
and mutilated, in an adj 
ment, and the party has bound 


' himſelf to a literal recital, it 


is fatal, if the mutilated word 


is itſelf a word, though it do 
not make ſenſe with the con 
text; but not if it is not a. 


word. Page 184 
2. Vet Juftrialia” in the name 
of the South Sea company, 

inſtead of Auſtralia has been 
| held fatal in an ion. 
| * 184, n. 
3. In an action founded on a 

fatute of Ph. and Mar. it is 

a fatal miſtake jn the deſcrip- 
tion, to declare upon it as of 

the ſame year of both. 


for not leaving a 'yeat's rent, 
if the demiſe is particularly 
ſet forth, and not proved 
as laid, it is fatal. 640 to 
* ; 6 44 

5. A promiſe being declared on 
to deliver“ good merchant- 
able wheat”—and the evidence 
being of a promiſe to deliver 
— * good ſecond fort of 
wheat”—the variances is fa- 
tal. | 641 
6. Upon an ifſve—** Whethe; 
A. deviſed to B. and his 
heirs*?—it is a fatal variance 
if the evidence is of a deviſe 
—“ to C. for years remainder 
to B. in fee.” ibid. 
7. In at for rent, the decla- 
ration being on a demiſe . for 
151. rent,” under a poaver tc 


make /ea/es for 21 years, 


| | 337] 
4. In an action againſt the eri 
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and the evidence being of a de- 
miſe for 15. rent, and three 
fowls”” under a power to make 
leaſes for 21 years in poſſeſ- 
ſion, and not in rever/ion, 
rendering the ancient rent, 
and not diſpuniſhable of 
waſte,” the variance is fatal. 
1 Page 641 
. In an action by a landlord 
againſt his zerant for negli- 
gently, keeping his fire, if the 
declaration is of a demiſe for 
a term of years, and the vi- 
dence of a leaſe from year to 
year, it is fatal, 643 
9. So in an action on 11 Geo. 2. 
C. 19:4 18. for double. rent, 
1 i ihe plaintiff. declare on a 
demiſe for three years, and 
prove a leaſe from year to 

year. 643, En. 
10. What Introductory words 
bind the party to a literal re- 
cital. Vide Recital, No. 
1, 25 ; 


—_ 2 » * 6 


ö 
ö 
| 


VENIKE & 2000 


lu. A b de R0V0 may be 


granted when there is a gene- 
ral verdid for entire damages, 
and there was evidence on all 
the counts, and ſome of them 
are bad in law. 362, 363 
2. A court of error may grant a 
Venire de novo. 703 


"VENUE, 
Vide WAL Es, No. 4. 


VERDICT 


| | 
1. It is a general rule that the 


court will not fec aſide a ver- 
4 | dia 


F 


2. Mes the false af the 
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dict in an action for a perſo- 
nal injury, on account of the 
ſmallneſs of the damages. Page 
De 497, 49? 


CIPAL MATTERS. 
VILLENAGE. . 


Vide Corp Y HOT D, No. 4. 


© damages aroſe from a miſtake VIRTU AL oy” implied as or 


in. point of law. 492, n. 


3. A verdi& cures ambiguity, 


or an imperſect ſtate of the 


- Plaintiff's * title, but not ande Bill of exchange, No. 7 


© omiſſion of what is the gift of 
PP 658 
4. If there is a general verdia 
and entire damages, On a de. 


claration containing ſome 

counts bad in law, it is error | | 

And not cured by verdict. 362, Unſtances of things void in law. 
e ba Vide AGREEMENT, No. 4, 7. 


n o 
5. If there is a adueral* vertha 
of “ guilty” on an #ndiment, 

it is ſufficient if one of the 
counts is good, 03 
6. Vide Practice, No. 4, 5. 

TIA, No 8, Vunire de 

20V0. (5 Þ$ IS 


* 
1 * 7 * 
- y =— . 


© VERIFICATION. 


I. A verification is the proper con- 
cluſſos of the replication to 2 
lea to a ſcire facias againſi 


bail—**that the principal died 


before the return of any ca. 


Ja. When the replication FH 


mentions a particular ca. /a. 
and alleges that he was alive 
at the return thereof. 60, 61 
2. A verification is the neceſſary 


concluſion whenever new mat-| 


ING, 


word.. 


IN TENDMEN T, MORTGAGE, 


N a 7 
7 1 — 0 4 
+.<t os \ O . D . © © 
o 9 99 


BANKRUPT, No. 14, 16, 20. 
BasTaRD, No. 4. BILL of 
exchange, No. 3, 9. Con- 
- VICTION, No. 1, 5, 6. 
CusTom, No. 6. Dacre, 
No. 1. Fine, No. 3. Gam- 
NG, INDICTMENT, No. 1, 
7. INSURANCE, No. 15, 47+. 
_ JupGMENT, No. 6. Leass, 
No. 1, 2, 3, 4. MaRR1aGE, 
No. 3. Mopus, No. 1. Mu- 
_ TINY act, No. 1. - Over- 
SEER, No. 1. Power, No. 
9. Usvusr, No. 1, 4. WiLL, 
No. 24. eo 


Vide InSurance, No. 6, 7, 
10, I1, I2, 159, 16, 205 21, 
22, 23, 24, 40, 42. AGREE- 


ter is introduced. Goſ. MENT, No. 5. 
3. It is a bad conclu/fon, (if ſpe -- A 
- cially demurred to) to a plea} 
of the fature of 23 Hen. 6.\. .- + 
cap. . * 93 
4+ Fide Pleabinc, No. 12 I 5 
"ua hk 28} VE AGES. 


W. 
WAGES. 
Captain of a ip ha 


no lien on the ſhip fo 
his wages. Page 98 to 101 


2. When two /erwices unde 


different birings amount to- 
gether to a year, if they are 
uninterrupted, an increaſe of 
wages for. the ſecond ſervice 
does not prevent the ſervant 
from gaining a ſettlement. 


296, 297 
3. No wages are due to a Tra 


unleſs the freight is earned.| 


523 
4+ Vide AczzeMEnT, No. 5. 


WAIVER, 
Vide Annvirr, No. 35. 
WALES. 


1. The ground of a ef in 
one the courts of Great 
Seffons, may be queſtioned in 


an action upon the judgment. 


2. The writ of /atitat runs into 
Wales. 202, 203, & n. 

3. Civil proceedings cannot be 
removed by certiorari from the 

Tourts of Great Seſſions, with- 
out /pecial cauſe. 723, n 
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ae 

A lord of a wapentake cannot 
rant a deputation to kill game. 
| Page 27 to 29 


b 


WARRANT of attorney. 


Vide AMENDMENT, No. ly 2, 
. ArTTorRnNer. No. 2. 
RACTICE, No. 6. 


WARRANT gf « Meg 
hay 


Vide es es Poon-rat 
No. 13. 


WARRANTY. 
Vide AssumPsIT, No. 2, 3» 

 InsURANCE, No. 1, 2, 3, 4. 

8, 9, 29, 30, 31, 33» 37, 39+ 


42, 43, 46, 47. Troves, 
No. 1. d 


WAY. 


1. The owner of a private way 
is bound to repair it. 720 
2. And if it is overflowed by 
an adjoining river, he cannot 


Juftify going upon the con- 
_ tiguous land,  ZTbid. 


3. Vide HWT. 


W A Y-going crop. 


„E. Whether the bende can vide Cusrou, No. 4. 


be chan 3 from an Eugli 
to a Velſb county? 249, 25 


WEST. 


A TABLE 6r i PRINCIPALMATTERS, | 
WESTMINSTER: ſhould be a daughter) and the 
7 wife, with ſurvivancy between 

the children as to their moiety, 


The court of conſtience for Weſt- and that moiety over to the 


n wife if both children ſhould 


die before 21, without men- 


tioning the event of the wife _ 


1. An implied gevscatias of al 
5 Al may ery by pa- 


the zefator deſtroys the oue in 


7. A will revoked by a ſub 


perating as a condition prece- 


11. If a reftator, having one 


mcaieties, between the chil-| 


} 


| 


not having a child, the wife, 
though not en/eint, ſhall take 
the whole on the death of che 
only child before 21. Page 65 
Fo h n. 66, n. 


role evidences” Page 38 to 40012. If a teftator is in a Rate of 


2. A will revoked by implicatio 

may be republiſhed, by refe- 
' rence to it in an inſtrument 
atteſted according to 29 Car. 
2. cap. 30 N 


34 
3. Marriage and the birth of a. 


" eÞi14 amount to 2 revocation 


of a will, if it is of all the 


_ teflator's land. 38, 39 
4. Marriage alone is a rewoca- 


inſeoſibility when his will is 


-atzefted, it is not executed 
within the meaning of 2g 


Car. 2. cap. 3. although he 
be corporeally preſent. 229 


- tO 232 
13. It is ſufficient if the zefaror 


was in a ſituation where he 


might have ſeen the witne/es 


A | gn. 93230 
* tion of a will of land by aþ14. Inaccuracies in that part of 


woman. 3 
d 


5. Land may paſs by the wor 


4 «& /o acy. | K. \ 3 
6. If a will is in two parts, an 


his own cuſtody, that is a" re- 
vocation. 40 
e 


dent will, but not cancelled, 
is re-eſtabliſhed by cancelling 
the ſubſequent will _ {6:9. 
8. A republication re uires the 
fame ſolemnities as che origi- 

. nal publication. 


15 


the ffatute of frauds which re- 
lates to wills. 232, n. 
If an eftate is /i to the 
teſtator's ſon for life, and after 
his death, to the ſon's 31. 
dren, and their heirs, and in 
caſe the ſon die without iſſue, 
then to the teftator's two 
daughters then in e, and 
their heirs, the eſtate to the 
children of the ſon, and that 
to the two daughters, are both 
contingent riemainders in fee. 

2] 251 to 255 


| 33, 9 
9. Inſtance of a prior dewi/e 0-[16. Un a deviſe to the reftator's 


dent. 74 to 79 


ro. Inſtance where a prior devi/e| 


does not operate as a condi- 
tion precedent, 63 to 66 


child, and ſuppoſing his wife 
enſeint, deviſe his eſtate, in 


ſon, and if the teſtator's three 


daughters over- live the ſon 


and bit heirs, then to them, 
the words his heirs,” mean 
heirs of the body, becauſe 
the daughters could never 
over-live the collateral heirs 
of the ſon, coming under that 

deſcription themſelves. ' 253, 


den (if the unbora child] | 254 


17. Under 
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17. Under a deviſe to A. 
when he ſhall be 21 years © 


age, of the fee · ſimple and in - 


heritance of S. to him and 
his child or children for ever, 


but, if he die, before that; 


time, then the fee · ſimple and 
inheritance to B. for ever, 


| (there being no child of 4. in 


,] A. takes only an eſtate- 
tail. Page 306, 319 
18. If there is a deu to A. 
and the heirs of his body, 


and for want of ſuch iſſue to 
B. and A. die before the ze/-| 


tator, leaving iſſue who ſur- 
vive the teſtator, ſuch iſſue 


NC 
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luntary, and moved from the 
teſtator, and is recited in the 
will,) do not unite ſo as to 
give A. an eflate-tail, but the 
heirs of his body take a con- 
tingent * oy purchaſc. 

| age 470 to 491 

23. A deviſe of a — — no | 
A. after a good executory. de- 
Die thereof to the heirs- male 
of the body of B. and limi- 
ted on default of ſuch iſſue, 


is a good executory deviſe veſt- 
ing either in poſſeſſion on the 
death of B. without leaving 
iſſue, or as a remainder on his 
death leaving iſſue. Ibid. 


ſhall take nothing, and the[24. A deviſe after failure of the 


limitation to . ſhall veſt as 


iſſue or heirs of A. without 


an immediate e/ate, on the] any previous limitatios to ſuch 
teſtator's death. 325, 326,330] iſſue or heirs, is void in its 


19. And this although 4. was 
the 7effator's heir at law. 330, 
Fo” n. 331, n. 

20. By deviſe to A. for life, re- 
mainder to truſtees to ſupport 
contingent remainders during 


A's life, and from and after 


his deceaſe then to the heirs 
of his body, A. takes an / 
tate for life, with a veſted re- 
mainder to himſelf in tail, the 


words heirs of the body,“ 


being words of l/imitation. 
323 to 331 


21. A deviſe of all the teſtator's| 


real eſtate in A. to B. during 
life, and, at B's death to the 
children of B. with remainde: 
over, gives either an. eſtate 
tail to B. or an eſtate for life 
to B. with remainder in tail to 
B's children. 415 to 418 

22 
deed and a limitation of the 
' ſame eſtate to the heirs gf the 
body of A. by a will, (though, 
the eſtate by the deed was vo- 


An eſtate to A. for life by a 


creation. eee n. 
25 · If after a preceding om. 
tation to ſuch iſſue or heirs, it 

is not void. 434 


26. A «viſe (or conveyance in 


. truft) of perſonal eftate to one 
and the heirs of his, bod 
veſts the whole intereſt ia 
him, Es bid, 

27. The will of a feme covers, 

authorized by a power in her 

marriage ſettlement, cannot 
be given in evidence to ſhew 

a title to per/oxal eftate, till 

it is proved in the ecclefa/- 

tical court. 681 to 683 

A change merely of the /ega/ 

eſtate from one truſtee to an- 

other is not a revecation of 
the will of celui gue tru. 

5 691, 692. 695 

29. A teflator having deviſed 4d 
the reſidue of bis eſtate, of 
what nature, kind, ar quality 
whaiſeever, and having af- 
terwards purchaſed, and been 
admitted to a copybeld ate, 


28 


an 


legacies therein, and then 
ratifying and confirming all 
and every the gifts, de- 


30. By a dewi/e—*<* to A. and B. 


3. ſhould marry and hav 


and having ſurrendered it t 
„ ſuch uſes as he ſhould, 
* by his laſt will in writ- 
« ing, limit and appoint,” 
and having then made a 
codicil to his will, atteſted 


the having made his will, 
and altering ſome of the 


viſes, and bequeſts contained 


in bis faid will not thereby 


altered, the copyhold eſtate 


paſſes, the codicil operating 


as a republication, and bring- 


| 


ing the will to the date of the 
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« For thoſe worldly goods 
and eſtates wherewith it hath 
pleaſed God to bleſs me,” — 
and contain a legacy of 15, 


to the heir at law. Page 730 


o 735 


by three witneſſes, reciting/33. So, though a will begins 


with like introductory words 


(No. 32,) and then the 76% 
tator gives all his freehold te- 


nement lying in G. to A. B. 


and C. 1e them my fiſt:r's 


/ons”, and then among ſeve- 
ral pecuniary legacies, leaves 


' 10s. to his heir at law, A. 
B. and C. take only for /ife, 
and the reverſion deſcends. 


731» 732 


codicil. Page 690, n. 691, n. $4. So, where there are ſimilar 


«« for their lives and the life 
«© of the ſurvivor, but in caſe 


«© iſſue, then after the deat 


«« hut if B. ſhould die un 


introductory words (No. 32.) 
and the zeftator gives his 
' houſe to a younger ſon S. and 


after the death of S. to 4. 


| and g. ſons of S. anda legacy 
«© of A. to B. and her heirs, 


of 15. to the huſband of his 
heir at law, 4. and B. only 


«© married and without iſſue, take for life, and the rever- 
| „ then to 4. and her heirs*' fion*deſcends. * mas 
F A. and B. take a joint eſ-[35. So, if after a fimilar intro- 

| tate for life with contingent duction (No. 32.) the 7effator 
gives all his real eſtate to his 
| do 729 wife for life and to his ſon P. 

31. Inſtances where words in after his wife's death all his 
* Will ſufficient to paſs a fee land at V. and among ſeveral 
bil ſimple are reſtrained, by ſuh-| legacies, 5s. each to all his 
1 ſequent words, to mean an] grand children, among whom 

' eſtate· tail. 253, 254, 728 were his heir at law, P. ſhall 


* 


remainders in fee to each. 725 


32. By this deviſe, vix.— I. 


* faid, all my lands at C.“ — 


7 £c give and demiſe to A. he 
* heirs and aſſigns for ever, all deſcend. 732, 733 


only take the land at F for 
life, and the reverſion ſhall 


* my lands at B. and I give 36. By a devife of—“ all the 


«© and bequeath to A. afore- 


A. only takes an efare for 


liſt in the lands at C. and| 
the reverſion ſhall deſcend, al- 
- though the will begin with 


theſe introductory words 


| 


right, title, and intereſt which 


I now have, and all the term 
and terms of years which I 
now have or may have in my 
power to diſpoſe of, after my 
death, in whatever I hold by 
leaſe from Sir F. F. and * 

the 


-- 


* 
1 
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the houſe called the Pell tawern” 
, —the fee fimple in the houſe 
called the Bell tavern paſſes. 

| | Page 
37. All my eſtate” * 4 
my intereſt'è are tantamount 
to an expreſs dewvi/e in fee. 


38. But a deviſe of all 5 
eſtate at A.“ only paſſes an 
eſtate for liſe. . 
39. Vide Srock, No. 2. 


WITNESS. 


8. The further recompence give 
by 5 El. cap. g. H 12. again 
a witnels, for non-attendance, 
muſt be aſſeſſed by the cour 
out of which the proceſs iſſues, 
not by the jury, nor the judg 


ä at Nifi Prius. | $35 to 54 
2. Debt will lie on ſuch aſſeff 


3- A witneſs who wilfully ab- 
ſents himſelf may be attached 
for the contempt. Page 540 

4. Or an adtion on the ca/e will 
lie againſt him. Ibid. 

5. Vide CosTs, No, 8. Evi- 
DENCE, HABEAS corpus, No, 


1. TRIAL, No. 5. 


WORK HOUSs E. 


Vide Poox- rate. No. 1. Rx- 


lier, No. 2. 
1 9 


WRIT, | 
Vide DeMurRER a evidence, 
No. 4. ELtcir, Enquiry, . 
Ex ROR, EviDEnCE, No. z. 
ExCHEQUER chamber, Hus- 


' BAND, No. 3. VERIJFICA» 
'Tion, No, 1. 


